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PREFACE. 


IT  is  usual  to  introduce  publications  of  all  sorts 
with  a  Dedication  and  a  Preface.  The  Dedication 
is  generally  addressed  to  the  Patron  of  the  Author^ 
or  to  some  great  person  who  encourages  the  science 
to  which  it  relates.  In  a  professional  work  the  of- 
fering is  naturally  made  to  one  high  in  the  Profes- 
sion^  often  acknowledging  or  courting  his  patronage, 
always  sounding  his  praise. 

As  I  am  under  no  obligation  on  the  score  of  pa- 
tronage, and  utterly  dislike  flattery,  I  shall  content 
myself  with  a  short  address  to  the  Profession  in 
general,  and  in  particular  to  the  Gentlemen  at  the 
Bar. 

This  Work,  I  am  aware,  derives  its  only  preten- 
sions to  merit,  from  being  an  accurate  relation  of 
facts  and  opinions  of  great  men  presiding  in  Courts 
of  Justice. 
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Having  practised  as  a  Barrister  for  upwards  of 
forty  years^  of  which  thirty  were  employed  in  the 
Court  of  Chancery^  under  five  Lord  Chancellors^ 
three  sets  of  Commissioners,  and  five  Masters  of  the 
Rolls^  I  flatter  myself  that  my  labours  may  be  of 
some  use  to  those  who  are  serious  in  the  study  of 
the  Law. 

Many  of  the  Cases  contain  the  determinations  of 
that  illustrious  person^  the  late  Lord  Hardwicre. 
To  him  I  am  indebted  for  the  little  knowledge  I 
may  have  attained  in  the  Profession  ;  and  I  cannot, 
consistent  with  my  feelings,  let  this  opportunity 
pass,  without  expressing  my  grateful  remembrance 
of  the  encouragement,  which,  in  common  with 
other  young  Gentlemen  at  the  Bar,  I  expeiienced 
from  him. 

That  noble  person  was  indeed  eminently  quali- 
fied for  the  high  office,  which  he  filled  for  near 
twenty  years,  with  the  greatest  reputation  to  him- 
self, and  satisfaction  to  the  Public.  His  knowledge 
was  sound  and  extensive;  the  clear  and  comprehen- 
sive manner  in  which  he  delivered  his  opinions, 
could  not  but  make  the  dullest  hearer  sensible  of 
their  weight.  He  shone  in  those  chief  character- 
istics of  a  Judge,  temper  and  patience.  He  heard 
all  with  attention,  and  then  decided  with  readiness, 
enforcing  his  decrees  with  such  convincing  reason- 
ing as  equally  gave  information  to  the  Bar,  and 
satisfaction  to  the  parties.    Etiam  guos  contra  ^ta- 
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tuit  cequos  placatosque  dimisit.  He  greatly  en- 
couraged industry  in  young  Gentlemen,  by  shewing 
particular  attention  to  their  arguments,  and  noticing 
what  would  admit  of  approbation.  He  was  engag- 
ing and  polite  in  his  manner/ and  yet  failed  not  in 
every  point  to  support  the  dignity  of  his  office.  He 
commanded  universal  esteem  and  reverence. 

Retired  as  I  am  from  business,  I  continue  to 
revere  the  Profession.  Having  no  longer  engage- 
ments in  it,  I  am  desirous  to  give  testimony  of  my 
regard  for,  and  wishes  to  promote  the  study  of  it, 
by  making  known  the  reasoning  and  sentiments  of 
great  and  elevated  Lawyers  upon  many  Cases,  con- 
taining important  and  interesting  Questions,  and 
particularly  for  the  benefit  of  Gentlemen  at  the 
Bar,  whose  industry  and  conduct  must  support  the 
utihty  and  dignity  of  the  Profession  •  and  to  whom 
I  heartily  wish  success  proportionate  to  their  merits. 


P.  S. — Some  few  Cases,  twelve  or  fourteen  at 
most,  are  from  Notes  not  of  my  own  taking,  which 
I  was  induced  to  insert  in  the  Work,  conceiving 
that  the  making  them  known  would  be  of  service  to 
the  Profession. 

Upon  looking  over  the  Work  since  the  greatest 
part  has  been  printed,  I  discovered  with  some  con- 
cern, but  too  late  to  correct,  that  several  of  the 
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Cases  are  by  mistake  not  placed  in  chronological 
order^  and  particulary  that  the  Second  Note  of 
Downing  and  Townsend^,  is  placed  before  the  First. 
As  the  Notes^  however,  have  dates  affixed  to  them, 
these  inaccuracies  do  not  materially  alFect  the 
Work. 


m  NICOLAS  CONYNGHAM  TINDAL,  Knt. 


HIS  MAJESTY'S  SOLICITOR-GENERAL, 


THE  PRESENT  EDITION  OF  AMBLER'S  REPORTS 


IS  DEDICATED, 


IN  TOKEN  OF  THE  HIGH  RESPECT 


WHICH  THE  EDITOR, 


IN  COMMON  WITH  EVERY  MEMBER  OF  TOE  PROFESSION, 


ENTERTAINS 


FOR  HIS  TALENTS  AND  ACQUIREMENTS. 


THE 
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SECOND  EDITION. 


Although  the  majority  of  cases^,  contained  in  Mr. 
Ambler's  Work^  are  of  acknowledged  importance, 
it  has  been  frequent  subject  of  complaint,  that  many 
of  them  are  imperfectly  reported.  The  present 
Edition  has  been  undertaken  with  the  view  of  sup- 
plying the  deficiencies  of  the  original  text. 

In  order  to  correct  the  statements  of  the  cases, 
the  Editor  has  examined  the  Registrar's  Books  and 
Minute  Books  ;  and,  in  some  instances,  the  original 
Records  of  the  Court  of  Chancery.  For  the  cases 
decided  in  the  Exchequer,  he  has  referred  to  the 
Decree  Books  of  that  Court ;  and  for  such  as  relate 
to  Lunacy  and  Bankruptcy,  to  the  Order  I^ooks  in 
those  several  departments.  He  has  also  availed  him- 
self of  such  manuscript  notes  of  the  cases  reported 
in  the  work  as  he  has  been  able  to  meet  with. 

b  2 


xii 


PREFACE 


The  MSS.  consulted  are  those  of  Mr.  Serjeant 
Hill  and  Mr.  Coxe,  and  of  Mr.  Wegg  and  Mr. 
Poole ;  the  MSS.  of  Mr.  Hargrave,  in  the  British 
Museum,  containing  the  notes  of  Sir  Thomas  Sewell, 
Mr.  Baron  Perryn,  and  Mr.  Capper,  and  a  volume 
of  MS.  cases,  for  the  perusal  of  which  the  Editor 
has  to  thank  the  Honourable  Henley  Eden. 

The  extracts  given  from  the  MSS.  of  Mr.  Ser- 
jeant Hill  and  Mr.  Coxe,  are  published  by  permis- 
sion of  the  Honourable  the  Benchers  of  Lincoln's 
Inn  ;  and  the  Editor  is  indebted  to  the  kindness  of 
Mr.  Belt  for  the  use  of  Mr.  Poole/s  MSS.;  and  for 
the  use  of  Mr.  JVegg's  MSS.,  to  the  kindness  of 
Mr.  C.  Round,  of  Lincoln's  Inn. 

The  corrections  from  the  Registrar's  Books,  &c. 
will  generally  be  found  in  the  notes  to  each  case. 
But  in  a  few  instances,  where  the  judgments  ap- 
peared of  sufficient  importance  to  warrant  their 
being  repeated  at  length,  the  Editor  has  thought  it 
more  convenient  to  place  them  in  an  Appendix, 
which  will  be  found  annexed  to  the  Work.  He  is 
not  without  apprehension  that  the  extracts,  which 
he  has  given  from  the  Records  of  the  Court,  may 
be  thought  too  voluminous  ;  but  it  appeared  to  him 
that  the  cases  would  derive  greater  authority,  from 
the  course  which  he  has  pursued,  than  if  he  had 
contented  himself  with  giving  more  condensed 
statements. 
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In  the  Notes,  the  Editor  has  given  the  subsequent 
cases  which  confirm  or  contradict  the  different  de- 
cisions and  dicta  in  the  Work ;  and  he  has  endea- 
voured to  follow,  as  nearly  as  possible,  the  plan  pur- 
sued by  Mr.  Cox,  in  his  Edition  of  Peere  Williams. 
He  has  likewise  given  from  the  MSS.  above-men- 
tioned, several  Cases  referred  to  in  the  Text,  which 
were  not  previously  in  print;  and  has  added  a  few 
Notes  by  the  late  Serjt.  Hill,  taken  from  his  Copy 
of  Ambler,  for  the  inspection  of  which  the  Editor 
is  obliged  to  Mr.  Serjt.  Scriven. 

A  new  Index  is  subjoined,  embracing  the  dicta  as 
well  as  the  decisions  reported  in  the  Work.  A  short 
Index  to  the  Notes  and  Appendix  is  also  given,  to- 
gether with  a  List  of  the  Cases  cited  or  referred  to 
i^  the  Text. 

In  the  progress  of  the  Work,  the  Editor  has  re- 
ceived many  valuable  communications  and  sugges- 
tions from  Mr.  Beames,  for  which  he  takes  this 
opportunity  of  expressing  his  best  acknowledg- 
ments. 


Lincobi's  Inn^ 

"iOth  Oct.  1828. 


V 


TABLE 


NAMES    OF     THE  CASES, 


Alphabetically  disposed  in  such  a  double  Order,  as  that  the  cases  may  be  found 
by  the  Names  either  of  the  Plaintiffs  or  Defendants. 


N.  B,  Where  versus  follows  the  First  Name,  it  is  that  of  the  PlaintitF;  where 
and,  it  is  the  Name  of  the  Defendant. 


(The  names  of  Cases  which  are  given  originally,  in  the  Notes  or  Appendix, 

are  in  Italics.) 


A.  P(^s^ 

95 

Adams  and  Daniel  4 
Adney  v.  Field  654 
Alie  and  Leman  163 
AUin  alias  Cole  and  Burn  415 
Ancaster  (Duke  of)  and  Tyrconnell  237 
Anders  and  Radston  572 
Andrews  v.  Carlessen  567 
Anonymous  209,  237,  252 

Annandale  (Marchioness  of)  Exparte 

80 

Annesley  a  Lunatic  78 
Armett  v.  Swann  393 
Armitage  Ex  parte  294 


Page 


Armiter  tJ.  Swanton  393 

Arnold  v.  Kempstead  466 

Arundell  v.  Pitt  585 

Ashby  V.  Blackwell,  &c.  503 

Ashdown  «wJStileman  13 

Attorney  General  v.  Urozciie  422 

 .  V.  Jhickland  71 

 tJ.  Caldwell  635 

 •  V.  Cholmley  510 

 ,  Clarke  422 

 V.  Downing  550,  571 

 .     Glegg  584 

 I?.  Glubb  373 

 ___  XI.  Graves  155 


A  TABLE  OF  THE 


Page 

Attortiey  General  v.  Greycoat  Hospital 


635 

•  V.  Hart  well  451 

 ,  — 17.  Herrick  712 

■  t;.  Hyde  751 

 Johnstone  577 

 Johnson  3  90 

■  V.  Mott  275 

■  V.  Parkin  566 

—  V.  Ranee  422 

 -y.  Sparks  201 

.  -j^.  Tancred  351 

 ^.  Tomkins  216 

■  V.  Turner  587 

 ^.  Tyndale  614 

 ^.  Weymouth  (Lord) 

20 

Aubrey  «?2c/ Edinburgh  (Provost  of, 

&c.)  236 
Austen  v.  Taylor  376 
Aylesbury  (Lady)  and  Popham  68 
Aylesford  (Earl  of)  and  Northum- 
berland (Earl  of)  540 

B. 

Bacchus  and  Bedford  680 

Backwell  v.  Child  260 

Baines  v.  Baker-  158 

Baker  v.  Williams  268 

Baldwin  65W(/ Jefferys  164 

Bank  i;.  Farques  145 

BdiYheT  and  White  701 

Barnard  v.  Large  774 

Barnes  and  Harris  651,  666 

Barnesley  v.  Powell  102 

 Ex  parte  103 

Barrow  and  Dean  and  Chapter  of 

Christ  Church  641 

Bartlett  v.  HoUister  334 

Battle  a7id  Moore  371 
Baynes  v.  Warner,  et  e  contra  589 

Baynum  v.  Baynum  63 

Bazoden  and  Hiett  277 
Beaulieu  (Lord)  v.  Cardigan  (Lord) 

.  533 

Bedford  v.  Bacchus  680 

Belchier  Ex  parte  218 

Bell  V.  Cundall  101 

Bell  and  Horsley  773 

Benlows        Hay  ford  581 

Bennett       Gale  681 


Page 

Bennett  v.  Seymour  521 

—  V.  Honywood  708 

Berkley  (Lord)  and  Carlisle  (Countess 

of)  599 
Bethlem  Hospital  and  Newcoman  8 

Bibin  V.  Walker  661 

Billinghurst  Ex  parte  104 

Birch  V.  Blagrave  264 

Blackmore  and  Langston  289 

Blackwell  and  Ashby  503 

Blagden  and  Foster  704 

Blake  V.  Leigh  306 

Bloom  and  Jesus  College  54 

Blount  and  Foone  767 

Boden  v.  Watson  398,  478 

Brachen  «72c/ Tunstall  167 

Brackenbury  v.  Brackenbury  474 

Bradish  v.  Gee  229 

Bradwin  v.  Harpur  374 

Bramhall  v.  Hall  467 

Brand  and  Hughes  105 

Bromfield  v.  Chichester  464 

Bronsdon  v.  Winter  57 

Brooks  V.  Oliver  406 

Brown  tJ.  Quiiter  619 

Browse  and  Mallock   .  423 

Brunsden  v.  Woolredge  507 
Bucks  (Duchess  of)  v.  Sheffield  586 

Bulkeley  and  Gage  103 

Buller  tt^zc/ Tuckfield  197 

Bullock  V.  Sadlier  764 

Burchell  and  King  379 

Burleton  v.  Humfrey  256 

Burn  t;.  Cole  «/m  Allin  415 

Burrell  v.  Burrell  660 

Butcher  v.  Hill  376 

Unilev  Ex  parte  73 

Butler  V.  Freeman  301 

Butler  V.  Falkner  514 

c, 

Caldwell  and  Attorney  General  635 

Campbell  v.  Leach  740 
Cardigan  (Lord)  and  Beaulieu  (Lord) 

533 

Carlessen  and  Russell  152 

 and  Andrencs  567 

Carlisle  (Countess  of)  v.  Berkley 

(Lord)  599 

Carte  v.  Carte  28 

Carter  and  White  670 

— , —  V.  Haw  ley  584 


NAMES  OF 


Page 

Carter  Ex  parte  733 

Carthew  v.  Edwards  72 

Carpenter  (Lord)  and  Searle  242 

Cary  v.  Stafford  620 

Caryl  rm^/ Wheeler  121 
Cavendish  (Lord  Charles)  a^zrf  Lowther 

(Sir  James)  256 

Cavanagh  v.  Hardiman  562 

Chamberlain  v.  Jacob  72 

Chambers  v.  Cochrane  79 

Champion  v.  Wenham  245 

Chapman  and  Potter  98 

Cheyney  v.  Hall  526 

Chester  v.  Willes  246 

Chesterfield  (Earl)  tind  Spencer  146 

Chichester  and  Bromfield  464 

  «?zc?  Rawe  715 

Child  and  Backwell  260 

  and  Waller  524 

Chitters  and  Hartwell  308 

Cholmley  Attorney-General  510 
Christchurch  (Dean  and  Chapter  of)  v. 

Barrow  641 

Cliurchman  v.  Harvey  335 

Clarke  and  Attorney-General  422 

Clay  and  Smith  645 

Cleeve  v.  Gascoigne  323 

Clifford  and  Probert  6 
Clifton  and  University  of  Oxford  385 

 •  V.  Lombe  519 

Cockrane  v.  Chambers  79 

Cole  alias  Allin  and  Burn  415 

Collier  and  Jones  730 

  V.  Heathfield  72 

Collins  V.  Wakeman  1 18 

Cope  V.  Wiimot  (Sir  Robert)  704 

Cordweli  I).  Mackril  515 

Cotton  and  Forrester  388 

Coulter  and  Negus  367 

Coutts  rtwf/ Gillespy  652 
Coverham  (Parish  of)  v.  Hardcastle  41 

Coysgarne  u  Jones  613 

Cox  and  Sheldon  624 

Craggs  and  Digby  612 

Crisp  and  NichoUs  769 

Crossley  v.  Clare  397 

Cull  V.  S  ho  well  727 

Cuiidall  m/^/ Bell  101 
Cunliffe  (Sir  Robert)  v.  Cunliffe  (Lady> 

686 

Cunyngliam  v.  Cunyngham  89 


THE  CASES.  xTii 

Page 

D. 

Daniel  v.  Adams  495 
Darley  v.  Darley  653 
Dansen  v.  Hawes  276 
D'Aquila  v.  Lambert  399 
Davenhill  v.  Fletcher  244 
Dawding  and  Rippo  i  565 
Daw  kins  and  Eyton  126 
Day  and  Hawkins  160 
De  Costa  v,  De  Pas  228 
Defriez  and  Isaac  595 
Dennison  and  Wilson  82 
Dickins  and  Morecock  678 
Digby  ZJ.  Craggs  612 
Dighton  and  Lane  409 
Dillon  and  Hussey  603 
Dixon  V.  Kershaw  528 
Dod  V.  Dod  274 
Dodd  and  Nightingale  583 
Dodderidge  and  Hartopp  48 
Dodsley  v.  Kinnersley  403 
Donisthorpe  v.  Porter  600 
Downing  v.  Townsend  280,  592 
Downing  (Lady)  and  Attorney-Gene- 
ral 550,  571 
Dowset  iJ.  Sweet  175 
Dubber  v.  Trollope  (Sir  Thomas)  453 
Dudley  (Lord)  v.  Warde  (Lord)  113 
Duke  cwi/ Northcote  511 
Dyer  and  Savory  70,  139 

E. 

Earl  and  Senhouse  285 

Earlom  v.  Saunders  241 

Edge  V.  Salisbury  70 
Edinburgh  (  Provost  of,  &c.)  v.  Aubery 

236 

Edwards  and  Carthew  72 
Egremont  (Lord)  and  Northumberland 

(Duke  of)  657 

 (Earl of)  am/ Wyndham  763 

Ekins  r.  Macklish  184 

Ellis  V.  Walker  309 

 Wynn  388 

r^mbrey  v.  Martin  230 

Englefield  (Sir  Henry)  Wright  468 

Erringtou  v.  Howard  485 

Ettricke  v.  Ettricke  656 

Evans  and  Harris  329 

  and  Smith  633 

Evelyn  t'.  Evelyn  191 

Ej/(on  v.  Daickins  126 


xviii 


A  TABLE  OF  THE 


F.  Page 


Falkner  v,  Butler  514 

Farrant  v.  Lee  105 

Farques  and  Bank  145 

Fastnedge  and  Price  685 

Faulconberg  (Lord)  v,  Peirce  210 

Fawell  V,  Heelis  724 

Ferrand  v.  Prentice  273 

Fenwicke  v.  Lambe  365 

Field  and  Adney  654 

Fitzgerald  and  Pole  214 

Fitzhugh  V,  Lee  65 

Fletcher  and  Davenhill  244 


Floyerw.  Sherard  (Sir  Brownlow)  18 

•         and  Williams 

Foone  v.  Pinkard 

 V.  Blount 


Forrester  v.  Leigh  (Lord) 
■  V.  Cotton 

Foster  v.  Blagden 
Francis  v,  Rucker 
Freeman  and  Parsons 

 and  Butler 

French  and  Inchiquin  (Lord) 
Fribourg  v.  Pomfret  (Lord) 
Frome  and  Moth 


Gage  V.  Bulkeley 
Gale  V.  Bennett 
Galway  (Lord)  and  Villareal 
Garden  v.  Pulteney 
Garth  and  Hughes 
Garon  v.  Trippet 
Gascoigne  and  Cleeve 
Gasson  v.  Wordsworth 
Gaynon  and  Wood 
Gee  and  Paget 
—  and  Bradish 
George  v.  Jew 
Gerrard  and  Parker 
Gibson  v.  Rogers 
Gill  and  Tomlinson 
Gillespy  V,  Goutts 
Gilpin  and  Horn 
Gitley  and  Troughton 
Glass  and  Turnegan 
Glegg  and  Attorney-General 
Glubb  V.  Attorney-General 
Godwin  u.  Kilsha 


343 
320 
767 
171 
388 
704 
672 
115, 116 
301 
33 
734 
394 


103 
681 
682 
499 
421 
189 
323 
108 
395 
198 
229 
627 
236 

93 
320 
662 
255 
630 

62 
584 
373 
684 


Gold  and  *  *  * 
Gotnpertz  and  Isaac 
Gooderich  v.  Gooderich 
Goodyere  v.  Lake 

—  V.  Lake  (Sir  B.) 

Gopp  and  Partridge 
Gordon  o.  Levi 

Gower  (Countess  of)  v.  Gower 

Grafton  (Duke  of)  v.  Hilliard 
Gravenor  v*  Hallum 
Graves  and  Attorney-General 
Green  v,  Pritzler 

 V.  Symonds 

Greenaway  v.  Kent 
Grey  v.  Hesketh 
Griffith  and  Owen 
Grills  V,  Hussey 
Grimmett  v.  Grimmett 
Grimstone,  Ex  parte 
Grove  and  Pearce 
Gunter  v,  Halsey 


Page 
149 
228 

71 
584 

90 
596 
364 
(Earl) 
612 
159 
643 
155 
602 

113 
268 
520 
299 
210 
706 
65 
586 


H. 


Hall  V,  Hewer 

—  and  Bramhall 

—  and  Cheney 
Hallett  and  Pinnell 
 and  Tolson 


Hallum  and  Gravenor 
Halsey  and  Gunter 
Hambling  v»  Lister 
Hanby  v.  Roberts 
Hannis  v.  Packer 
Harborough  and  Sherrard 
Hardcastle  v,  Sclater 

•  '  and  Coverham  Parish 

and  Sparrow 


Hardiman  and  Cavanagh 
Harman  and  Wilson 
Harpur  and  Bradwin 
Harris  v.  Evans 

 V.  Barnes 

Harrison  and  Wood 
Hartopp  v.  Dodderidge 
Hartwell  v.  Chitters 
Harvey  and  Churchman 
Hassell  v.  Tynte 
Hawes  and  Dansen 
Hawkins  v.  Day 
Hazvlep  and  Carter 
Hay  ford  Benlows 


203 
467 
526 
106 
269 
643 
586 
401 
127 
556 
165 
41 
ib. 
224 
562 
279 
374 
329 
651,  666 
563 
48 
308 
335 
318 
276 
160 
584 
581 


NAMES  OF  THE  CASES. 


xix 


Page 

Haytwell  and  Smith  (Sir  Edward)  66 
Heartwell  and  Attorney-General 
Heaihfield  and  Collier 
Heelis  and  Fawell 
Herbert  and  Manning 
Herrick  and  Attorney-General 
Hesketh  and  Grey 
Heurtly  v.  Mason 
Hewit  V.  Hewit 
Heywood  and  Ogyer 
Hibbard  v.  Lambe 
Hick  V.  Mors 
Hiern  v.  Ley 
Hiett  V.  BazDden 
Hill  and  Butcher 
Hill  V,  Spencer 

HilUard  and  Duke  of  Grafton 
Hinton  v.  Hinton 
Hillyard  v.  Taylor 
Hinde,  Ex  parte 
Hoard  and  Pike 
Hoare  and  Philpot 
Hodges  V.  Isaac 
Holkham  and  Jordan 
Hoi  ford  and  Lade 
HoUisler  and  Bartlett 
Honywood  and  Bennett 
Hooper  and  Mordaunt 
Hopkins  and  Loveday 

■  and  Sish 

Horn  V.  Horn 


V.  Gilpin 


Horsley  v.  Bell 
Howard  and  Errington 
Hughes  V.  Brand 

 V.  Garth 

 V.  Science 

Humfrey  and  Burleton 
Ilungerford  v.  Winter 
Humphrey  v.  Tayleur 
Hurlock  and  Jackson 
Hussey  v.  Grills 

 V.  Dillon 

Hyde  and  Attorney-General 


451 
72 
724 
575 
712 
268 
621 
508 
59 
309 
215 
569 
277 
376 
641 
159 
277 
713 
706 
428 
480 
348 
209 
479 
334 
708 
311 
273 
793 
79 
255 
770 
485 
105 
421 
302 
256 
659 
136 
487 
299 
603 
751 


Inchiquiu  ( l.ord)  v,  French 

33 

fngram  v.  Pelliani 

153 

"             11.  Slieplierd 

4^8 

Inwood  V.  Twyne 

417 

Isaac  V.  Defriez 

595 

 V.  Gompcrtz 

2'28 

Isaac  and  Hodges 
 V.  Isaac 


J. 

Jacob  and  Chamberlain 
Jackson  v.  Hurlock 

 V,  Parker 

Jeale  v.  Titckener 
Jelferys  v.  Baldwyn 
Jemmet  v.  Verril 
Jenkins  v.  Quinchant 
Jesus  College  v.  Bloom 
Johnson  and  Attorney-General 
■  V,  Swann 


Johnstone  and  Attorney-General 
Jollifife  and  Mertins 
Jones  V.  ColHer 
-  and  Coysgarne 

 V.  Williams 

Jordan  v,  Holkham 


K. 


Page 
348 
347 


72 
487 
687 

703 
164 
585 
147 
54 
190 
585 
577 
311 
730 
613 
651 
209 


Kelly  (Sir  George)  v.  Powlet 

605 

Kempstead  and  Arnold 

466 

Kennigate  and  Reech 

67 

Kershaw  and  Dixon 

528 

Kent  I?.  Greenaway 

113 

Kiernan  and  Westby 

697 

King,  Ex  parte 

240,  333 

— —  V.  Burcheli 

379 

Kingston  (Lord)  v.  Vernon 

141 

—  —  (Duchess  of)  and  Meadows 

756 

Kinnersley  and  Dodsley 

403 

Kirkham  v.  Smith 

518 

Kirkpatrick  v.  Love 

589 

Kilsha  and  Godwin 

684 

Knapp  V.  Noyes 

662 

Knight  V.  Mosely 

176 

Kruger  v.  Wilcox 

252 

L. 

Lade  v.  Holford 

479 

Lake  v.  Lake 

1^6 

 and  Goody  ere 

5S4 

Lambe  and  Ilihbartl 

309 

 and  Fenu  icke 

365 

  and  Salisbury 

383 

XX  A  TABLE  OF  THE 


Page 

Lambert  and  D'Aquila  399 

Lancaster  V.  Thornton  398 

 —  and  Williams  301 

Lamprey  v,  Rooke  291 

Lane  v.  Page  233 

 V,  Dighton  409 

Langley  v.  Oxford  (Earl  of)  17 

Langston  v,  Blackmore  289 

Lanoe  and  Parsons  557 

Large  and  Barnard  774, 

Lawion  V.  Lawton  114 

Leach  and  Campbell  740 

Lee  and  Fitzhugh  65 

'        and  Farrant  105 

Leigh  (Lord)  and  Forrester  171 

 andBl'dke  306 

Leman  v.  Alie  163 
Lempster  (Lord)  v,  Pomfret  (Lord) 

154 

Le  Neve  v.  Le  Neve  436 

Lennard  and  Stanley  355 

Lessingham  and  Sheppard  122 
LetheuUier  v.  Tracey            204,  220 

Le^i  and  Gordon  364 

Lewis  V.  Naiigle  1 50 

Ley  and  Hiern  569 

Lincoln  (Earl  of)  and  Watson  325 

Lisle  and  Pearne  75 

Lister  and  H ambling  401 

Lloyd  t?.  Stoddart  152 

Lock  and  Twisden  663 

Lombe  and  Clifton  519 
Londonderry  (Lady)  v.  Wayne  424 

Love  ajid  Kirkpatrick  589 

Loveday  v.  Hopkins  273 

Lovvson  a72d  Supple  729 
Lowther  (Sir  James)  v.  Cavendish 

(Lord  Charles)  356 

Luscombe  and  Northleigh  612 

Lyford  a7id  Swannock  6 

Lyons,  Ex  parte  89 

m/ 

Macaree^TJ.  Tall  ]81 

Macklin  v.  Richardson  694 

Mackiish  «?2c?  Ekins  184 

Mackrill  fmf/ Cordwell  515 

Mallock  V.  Browse  423 

Manning  v.  Herbert  575 

Marriott  and  Taster  668 

Martin  and  Embrey  230 

Maskelyne  v.  Maskelyne  750 


Page 


Mason  v,  Heurtley  621 

 V,  Mason  371 

Massey  v.  Sherman  520 
Masterman  and  Sayer  344 
Meadbury  v.  Eisdale  583 
Meadows  v.  Kingston  (Duchess  of)  756 
Meglionette  v.  Royal  Exchange  Insur- 
ance Company  408 
Melhuish  and  Saltern  247 
Mertins  v.  Jollilfe  311 
Middleton  v.  Pryor  391 
Million  Bank  Co.  and  Ashby  503 
Montague  v.  RatclifFe  611 
Moody  V.  Moody  649 
Moore  v.  Moore  279 

 V.  Battie  371 

Mordauut  tJ.  Hooper  311 

Morecock  v.  Dickins  678 

Morris  v.  M'Cullock  432 

Mors  and  Bick  215 

Mosely  and  Knight  176 

Moth  V.  Frome  394 

N. 

Nangle       Lewis  150 

Negus  V.  Coulter  367 

Newcoman  v.  Bethlem  Hospital  8 

Nicholls  V.  Crisp  769 

Nightingale  v.  Dodd  583 

Northcote  v.  Duke  511 

Northleigh  v.  Luscombe  612 
Northumberland  (Earl  of)  v.  Aylesford 

(Earl  of)  540 

—  (Duke  of)  V.  Egre- 

mont  (Lord)  657 

Noyes  and  Knapp  662 

o. 

Oakley  v.  Smith  368 

Obrien  v.  Obrien  107 

O'CarroU's  (Sir  Daniel)  case  61 

Ogyer  v.  Heywood  59 

Oliver  and  Brooks  406 

Oughterloney  v.  Powis  (Earl)  231 

Oursell,  Ex  parte  297 

Owen  ttWf/ Parry  109 

  V.  Griffith  520 

  (Sir  William)  v.  Williams  734 

Oxford  (Earl  of)        Langley  17 


(University  of)  v.  Clifton  385 


NAMES  OF  THE  CASES.  xxi 


Page 

Packer  and  Harris  556 

Page  and  Lane  233 

Paget  t).  Gee  198 

Parker  v.  Gerard  236 

^  V.  Jackson  687 

Parkin  and  Attorney-General  566 

Parry  v.  Owen  109 
Parsons  v.  Freeman                115,  116 

.  ^  Ex  parte  218 

 V.  Lanoe  557 

Partridge  and  Smith  266 

 V.  Gopp  596 

Partyn  v.  Roberts  315 

Patterson  v.  Slaughter  292 

Pearce  v.  Grove  65 

Pearne  v.  Lisle  75 

Pearson  and  Wright  358 

Peat  V.  Powell  387 

Peirce  and  Faulconberg  (Lord)  210 

Pelhara  tt^zi/ Ingram  153 

Perkins  v.  Thornton  502 

  and  Reynoldson  564 

Philpot  V,  Hoare  480 

Pickering  v.  Towers  363 

Pike  V.  Hoare  428 

Pinkard  and  Foone  320 

Pinnell  v.  Hallett  106 

Pipon  V.  Pipon  25 

 ajid  WaWh  183 

Pitt  and  Arundel!  (Lord)  585 
Pole  V.  Fitzgerald  145,  214 
Pomfret  (Lord)  and  Lempster  (Lord) 

154 

 and  Fribourg  734 

Popham  V.  Aylesbury  (Lady)  68 

Porter  and  Donisthorpe  600 

Potter  V.  Chapman  98 

Powell  and  Barnesley  102 

Powlet  and  Kelly  (Sir  George)  605 

Powis  (Earl)  and  Oughterloney  231 

Prentice  and  Ferrand  273 

Price  V,  Fastnedge  685 

Pritchard  v.  Quinchant  147 

Pritzler  arid  Green  602 

Probert  v,  CHflford  6 

Pryor  and  Middleton  391 

Pulteney       Garden  499 


Qailter  and  Brown 

619 

Quinchant  and  Jenkins 

147 

 —  and  Pritchard 

ib. 

Kadcline  ana  iVlontague 

fill 
oil 

Radston  v.  Anders 

D/ Jb 

Rawden  v.  Shadwell 

269 

Rawe  V.  Chichester 

715 

Read  v.  Truelove 

417 

Reech  v,  Kennigate 

o7 

Reynoldson  v.  Perkins 

564 

Richardson  ana  iViacklin 

Ridley  v.  Wilson 

73 

Rippon  V.  Dawding 

ooo 

Roberts  and  Hanby 

127 

■  ^   ana  Partyn 

315 

  and  hwitt 

617 

Robertson  v.  Wilkie 

1 77 

  V.  Stevenson 

375 

RobsoHj  Ex  parte 

loO 

Roden  v.  Smith 

588 

Rodgers,  Kx  parte 

307 

Rogers  v.  Gibson 

93 

 V.  SkilHcorne 

188 

Romney  and  *  *  * 

62 

Rooke  and  Lamprey 

291 

Rose  V.  Rose 

331 

Royal  Exchange  Insurance 

Company 

Meglionette 

408 

Rucker  and  Francis 

672 

Rush  and  Whitaker 

407 

Russell  V.  Carles  sin 

152 

s. 

Sadlier  and  Bullock 

764 

Salisbury  and  Edge 

70 

 (Earl  oO  V,  Lambe  383 

Saltern  v.  Melhuish 

247 

Salvin  v.  Thornton 

545,  699 

Sahvey  v.  Salwey 

692 

Savery      T>  yer 

139 

Savory  v.   

70 

Saunders  r.  Earlom 

214 

Sayer  v.  Mnsterman 

344 

Science  and  Hughes 

302 

Scott  11.  Scott 

383 

Scriven  v.  Taplcy 

509 

Scroggs  V.  Scroggs 

272 

xxii 


A  TABLE  OF  THE 


Page 


Searle  v.  Carpenter  (Lord)  242 

Senhouse  v.  Earle  285 

Seymour  and  Bennett  521 

Shadwell  and  Rawden  269 
Sheffield  and  Bucks  (Duchess  of)  586 

Sheldon  d.  Cox  624 

Shepherd  v.  Ingrain  448 

Sheppard  v,  Lessingham  122 
Sherard  (Sir  Brownlow)  a«c?Fioyer  18 

Sherman  and  Massey  520 

Sherrard  v.  Harborough  1 65 

Showeli  and  Cull  727 

Sish  V.  Hopkins  793 

Skillicorne  and  Rogers  188 

Slaughter  and  Patterson  292 

Smallwood  and  W alker  676 

Smith  V.  Clay  645 

  V.  Evans  633 

 5  Ex  parte  624 

  (Sir  Edward)  v,  Haytwell  66 

 V,  Kirkham  518 

  Oakley  368 

  V.  Partridge  266 

— —  and  Roden  588 

Sneed  v.  Sneed  64 

Southcote,  Ex  parte  109 

Sparks  and  Attorney-General  201 

Sparrow  v.  Hardcastle  224 

Spencer  v.  Chesterfield  146 

  andmw  641 

Spraage  v.  Stone  721 

Stafford  (Lord)        Travers  104 

 cwrf  Wilson  181 

 and  Cary  520 

Stanhope  and  Thompson  (Sir  Charles) 

737 

Stanley  v.  Lennard  355 

Stevenson  and  Robertson  375 

Stileman  v.  Ashdown  13 

Stoddart  and  Lloyd  152 

Stone  V.  Tuffin  32 

Strange  (Lord)  v.  Smith  263 

Supple  V.  Lowson  729 

Swann  and  Armett  393 

Swannock  v.  Lyford  6 

Swanton  and  Armiter  393 

Sweet  and  Dowset  175 

  y.  Young  353 

Swift  V,  Roberts  617 


T.  P(ig^ 

Tall  and  Macaree  181 
Tancred  and  Attorney-General  351 
Tapley  and  Scriven  609 
Tastor  v.  Marriott  668 
Tayleur  and  Humphrey  136 
Taylor  and  Austen  376 

 «wc/Hillyard  713 

Ternegan  v.  Glass  62 
Thomas,  Ex  parte  146 
Thompson  (Sir  Charles)  v.  Stanhope 

737 

Thornton  and  Lancaster  398 

 and  Perkins  502 

 and  Salvin  545,  699 

Thurlston  and  Wythe  555 
Titckener  and  Jeale  703 
Tollett  V,  Tollett  177, 194 

Tolson  V.  Hallett  269 
Tomkins  Attorney-General  216 
Tomlinson  v.  G  ill  320 
Towers  and  Pickering  363 
Townsend  and  Downing  280,  592 
Tracey  aud  Letheullier  204,  220 

Travers  v.  Stafford  104 
Treehy's  (Sir  R.)  case  73 
Trippet  and  Garon  189 
Trollope  (Sir  Thomas)  and  Dubber 

453 

Troughton  v.  Gitley  630 
Truelove  and  Read  417 
Tryon  and  WsAton  130 
Tuckfield  BuUer  197 
Tuffin  and  Stone  32 
Tullitt  V.  TuUitt  370 
Tunstall  2?.  Brachen  167 
Turner  and  Attorney-General  587 

 V.  Turner  776 

Twyne  and  Inwood  417 
Twisden  v.  Lock  663 
Tyndall  and  Attorney-General  614 
Tynte  and  Hassell  318 
Tyrconnel  (Lord)  v.  Ancaster  (Duke 
oO  237 

V. 

Vansittart  and  Wilson  562 

Verney  v.  Verney  88 

Verril  and  Jemmet  583 

Vernon  u.  Vernon  3 

— — —  and  Kingston  (Lord)  141 

Villareal  v;  Galway  (Lord)  682 


NAMES  OF  THE  CASES. 


xxiii 


U.  P^s^ 

Unett  V.  Wilkes,  et  e  contra  430 

University  of  Oxford  v,  Clifton  385 

w. 

Wakeman  and  Collins  118 

Walker  and  Ellis  309 

 and  Bibin  661 

 and  Smallwood  676 

Waller  v.  Child  524 

Wallis  V.  Pipon  183 

Walton  V.  Try  on  130 

Warde  (Lord)  v,  Dudley  (Lord)  113 

Warde  v.  Warde  299 

Warner  v.  Baynes,  et  e  contrct  589 

Watson  V.  Lincoln  (Earl  of)  325 

 and  Boden  398,478 

Wayne  and  Londonderry  (Lady)  424 
Wenham  and  Champion  245 
Westby  v,  Kiernan  697 
Weymouth  (Lord)  and  Attorney-Ge- 
neral 20 
Wheeler  v.  Caryl  121 
White  V.  Carter  670 

  V,  Barber  701 

Whitaker  v.  Rush  407 

Widmore  v.  WoodrofFe  636 

Wilcox  and  Kruger  252 

Wilcocks  V.  Wilcocks  421 


Page 


Wilkes  and  Unett,  et  e  contra  430 

Wilkie  flwrf  Robertson  177 

IVillan  and  Lancaster  301 

Willes  and  Chester  246 

Williams  and  Baker  268 

 V,  Floyer  343 

—  and  Jones  651 

 and  Owen  (Sir  William) 

734 

Willoughby  v,  Willoughby  282 

Wilmot  (Sir  Robert)  and  Cope  704 

Wilson  V.  Dennison  82 

 V.  Ha/man  279 

  and  Ridley  73 

  V,  Stafford'  181 

 V,  Vansittart  562 

Winter  and  Bronsdon  57 

  and  Hungerford  659 

Withers  17.  Withers  151 

Wood  V.  Gaynon  395 

 V.  Harrison  563 

Woolredge  and  Brunsden  507 

Wordsworth  «wc?  Gasson  108 

Wright  V,  Pearson  358 

 V.  Englefield  (Sir  Henry)  468 

Wythe  V,  Thurlston  555 

Wyndham  v,  Egremont  (Earl  of)  753 

Wynn  v.  Ellis  388 

Y. 

Young  (Doctor)  and  Sweet  358 


ERRATA  AND,  ADBENDA. 


Page  16,  last  line  but  one  in  note  (6),  for  ^''for^''  read  ''^  fromy 
59,  Ogyer  v.  Heywood^  is  also  in  3  Atkins,  p.  362. 
72,  last  line  but  one  of  note  (2),  after  KingY.  Reeves.,  insert 

"  W.  Kelynge  196.    S.  C.  2  E.  &  Y.  55." 
93,  line  one  of  note  (2),  for whatsoever^''''  read  "  whereas.^^ 
162,  the  reference  to  note  (I)  in  Leman  v.  Ali'e^  in  the 

marginal  abbreviation,  ought  to  have  been  inserted 

after  the  word  "  deeds.'''' 
280,  last  line,  for  "  Appendix  (G),"  read  "  Appendix  {11) ^ 
305,  note  (1)  line  one  of  second  column,  for  ''as  stated  their^'* 

read  "  that  it  is  stated  that.'''' 
339,  in  note  (8),  for  ''Appendix  (H),"  xeiidi"  Appendix  {I):' 
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CASES 


#       * .  ■ 

ARGUED  AND  DETERMINED 


IN  THE 


COURT  OF  CHANCERY, 


^c,  8^c,  8jc. 


MARY  VERNON,  Widow  of  BOWATER  VERNON,      Case  l. 
against  THOMAS  VERNON,   Son  and  Heir  of  *aid 
BOWATER,  et  e  Contra, 


[Lib.  Reg.  1737.  B.  fo.  236.] 


At  the  Rolls, 
21st  Nov.  1737. 
Sir  J.  Jekyll. 


Thomas  Vernon,  Esq.  by  his  will  devised  his  estate  in  [s  c.  cited 

Worcester  shire  to  trustees  in  trust,  to  permit  said  Bowater  2^ro.c.c.22ft^J 

to  receive  the  rents  and  profits  during  his  life,  with  power  cuHon^of\foM- 

to  settle  a  jointure  on  any  woman  that  he  should  marry,  not  er  to  jointure, 

exceeding  500/.  a- year;  remainder  to  his  first  and  every  JompiTtcdby 

other  son,  with  remainders  over.  words  of  re- 

^  -  .  .       quest  in  a  co- 

Mr.  Bowater  Vernon,  upon  a  treaty  of  marriage  with  dicii.  (i) 

plaintiff,  covenanted  with  Bishop  Hare  and  his  lady,  the 

plaintiff's  relation,  in  consideration  of  3,000/.  to  execute  his 

power,  and  to  settle  500/.  a-year  upon  the  plaintiff,  for  her 

jointure  ;  and  afterwards,  in  pursuance  of  such  covenant,  by 

deed,  reciting  his  power  and  the  covenant,  and  declaring       [  4  ] 

that  he  was  minded  to  execute  his  power  in  the  fullest  ex  - 

tent,  and  in  the  best  manner  he  was  capable  of,  he  limits 


(1)  Sugd.  on  Pow.  360. 
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Vernon 
against 
Vernon. 


several  farms  at  the  rents  they  were  then  let  at^  to  the  value 
of  499/.  145.  a-year ;  and  in  this  deed  the  rental  of  each 
particular  farm  was  expressed.  The  marriage  took  effect ; 
and,  within  a  little  time  afterwards^  Mr.  Fernon,  finding 
that  the  lands,  when  the  leases  expired,  would  not  let  again 
for  the  same  rent,  but  that  they  would  sink  in  their  value 
about  70/.  a-year,  made  his  will,  and,  by  a  codicil  thereto, 
he  desires  and  earnestly/  requests  (2)  his  son,  inasmuch  as 
the  lands  settled  on  his  mother  were  greatly  fallen  in  value, 
to  make  up  his  mother's  jointure  500/.  a-year.  It  was 
proved  in  the  cause,  that  for  fourteen  years  the  lands  had 
dropt  in  their  value,  and  that,  within  six  months  after  the 
marriage,  another  tenant  would  not  take  them  at  the  old 
price,  and  that  the  whole  were  sunk  about  70/.  a-year.  This 
bill,  amongst  other  things,  was  brought  against  the  infant 
and  his  trustees,  to  have  the  jointure  made  up  500/.  a-year. 

It  was  insisted  by  Mr.  Fazakerley  and  Clarice,  that  these 
powers  were  always  ambulatory,  and  need  not  be  executed 
all  at  one  time  :  that  in  equity  the  covenant  was  an  execu- 
tion of  the  power,  and  an  equitable  lien  on  the  lands  :  that 
as  the  settlement  did  not  pursue  the  agreement  for  the  set- 
tlement, it  ought  to  be  rectified  by  the  articles,  as  in  the 
2^P.  Wais,349.  case  of  West  and  Erissey :  that  as  that  which  v/as  intended 
to  be  the  settlement  was  not  a  full  execution  of  the  power, 
*  the  codicil  might  amount  to  it.    2  Vern.  466.  (3)    And  that 

^^^M^J^^^     the  words  desire  and  request  were  as  proper  for  that  purpose 
as  words  could  be,  as  in  the  case  of  3Iaso7i  and  Lijnbury, 
/  M  jftlrftf  ^^^^^^      ^  ^^^*  ^*  "^^^^^'^       words  of  the  will  were,    I  give 
*"  "  to  ^^^y  brother  Robert  Mason  2,000/.,  which  / desire  him 

J^  Jy  "  at  his  death  to  give  to  his  son  and  his  children,  and  to 
the  children  of  his  late  daughter,  as  he  should  think  fit. 
"  Robert  Mason  died  in  lifetime  of  the  testator,  after  whose 
"  death  the  children  of  Robert,  and  his  daughter,  were  held 
"  entitled  to  the  2,000/.  in  equal  shares  And  they  cited 
the  case  of  Alford  v.  Alford,  (4)  cited  in  Lord  Coventry's 
case,  [2  P.  Wms.  222.] 
[  5  ]         Master  of  the  Rolls. — ^The  covenant  for  a  settlement,  if 


(2)  After  reciting  that  upon  his  mar- 
riage with  his  said  wife,  he  had  settled 
500Lper  annum  on  her  for  her  jointure, 
^art  of  which  was  sunk  in  the  rents, 
and  turned  upon  his  hands,  he  re- 
quested  and  earnestly  recommended 


it  to  his  son  to  make  up  the  same  500/* 
"  per  annum  he  would  add  thereto." 

{^)  Ecles  v.  England,  S.  C.  1  Eq. 
Ca.  Abr.  297.    Pre.  Ch.  200. 

(4)  See  what  is  said  of  this  case  in 
4  Bro.  C.  C.  466.  See  1  Strange  C04. 
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Mr,  Boivater  Vernon  had  been  seised  of  any  fee- simple  lands, 
would  have  bound  them,  (5)  here  he  had  only  a  power  over 
lands,  upon  which  even  the  covenant  was  a  specific  lien,  and 
nothing  has  been  done  to  hinder  the  execution  of  the  power 
in  the  fullest  manner.  It  cannot  be  denied,  but  that  all  par- 
ties intended  the  power  should  be  executed  in  the  best  man- 
ner j  that  is,  that  500/.  a  year  should  be  limited,  not  according 
to  the  value  the  lands  were  set,  but  according  to  their  true 
value.  In  this  ease,  the  rental  seems  to  have  governed  the 
parties,  but  that  was  a  false  rule;  the  intention  of  the  parties 
was,  that  Mr.  Vernon  should  give,  and  the  plaintiff  have, 
500/.  a  year;  but  the  measure  they  used  in  ascertaining  this 
deceived  them :  had  the  settlement  proceeded  no  further  than 
the  covenant,  this  Court  must  have  estimated  it  according  to 
the  real  value  the  things  were  of  at  the  time  of  the  articles; 
what  measure  must  we  therefore  now  go  by  ?  The  articles 
are  imperfectly  executed,  but,  as  Mr.  Vernon  might  direct 
the  execution  of  the  trust  vested  in  his  trustees,  I  should 
think  the  will,  as  auxiliary  to  the  settlement,  may  be  looked 
on  as  completing  and  perfecting  that  which  was  before  im- 
perfect; the  words  desire  and  request  are  certainly  proper 
words  for  this  purpose.  (6)  In  the  case  of  Cloudesly  v.  FeU 


Vernon 
against 
Veiinon, 


(5)  See  Roundell  v.  Brean/,  2  Vern. 
482.  and  3  Atk.  327.  Coventrij  v. 
Coventry/,  1  Str.  596.  S.  C.  9  Mod.  12. 
Gilb.  Eq.  Rep.  160.  2  P.  Wras.  222. 
Carpenter  v.  Carpenter,  1  Vern.  440. 
Probert  v.  Morgan,  1  Atk.  440.  But 
there  is  a  distinction  when  the  agree- 
ment or  covenant  to  settle  mentions 
particular  lands,  and  when  no  parti- 
cular lands  are  specified,  but  only  that 
they  are  to  be  of  a  certain  value.  In 
the  first  case  the  agreement  or  covenant 
is  a  lien  upon  the  lands  specified,  and 
will  have  precedency  of  specialty  debts ; 
but  in  the  second  instance  the  wife  will 
have  no  specific  lien,  and  can  only  class 
pari  passu  with  the  specialty  creditors 
of  the  husband.  Fremont  y.  Dedire, 
1  P.  Wms.  429.  Gulin  v.  Lee,  1  Vern. 
63.  If  one  having  no  land  covenant  to 
settle  lands  of  such  a  value,  land  after- 
wards purchased  by  him  will  be  liable. 
Tooke  V.  Hastings,  2  Vern.  97.  Dea- 
con v.  Smith,  3  Atk.  323.  and  see  note 
there ;  and  Whitchurch  v.  Bai/ntuni,  2 

B 


Vern.  272. ;  and  in  Lench  v.  Lench, 
10  Ves.  516.  See  Cusack  y.  Ciisack, 
1  Bro.  P.  C.  470.  So  if  one  covenant 
to  pay  money  to  trustees  to  be  laid  out 
in  land,  and  he  does  not  pay  the  money, 
but  purchases  land,  it  will  be  bound. 
Snowden  v.  Snozcden,  1  Rro.  581.  See 
Lechmere  v.  Lechmere,  For.  30.  But 
a  bond  to  settle  lands,  "  if  obligor  shall 
become  seized,'^  will  not  alfect  lands  of 
which  he  is  seized  at  date  of  the  bond. 
Per  Lord  Eldon  in  Prebble  v.  Bog- 
hiirst,  1  Swanst.  321.  See  also  Hcr-ccy 
v.  Hervey,  1  Atk.  561.  Sergeson  v. 
Sealey,  2  Atk.  412.  Jackson  v.  Jack- 
son, 4  Bro.  C.  C.  462.  Hollingshed  v. 
Hollingshed,  cited  2  P.  Wms.  229. 
Andrezcs  v.  Emmot,  2  Bro.  C.  C.  297. 
—15  Ves.  173. 

,  (6)  When  a  testator  expresses  a  de- 
sire, and  the  objects  and  property  to 
which  he  refers  are  certain,  it  amounts 
to  a  command,  and  raises  a  trust  in  fa- 
vor of  the  objects  intended.  See  Cary  v. 
Cary,  2  Sch.  &  Lcf.  189.  Atkins  v. 
2 
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Vernon 


Vernon. 

The  value  of 
the  lands  set- 
tled is  to  be  es- 
timated bvtheii 


Jiam,  (7)  testator  desired  his  brother  would  pay  all  his  debts^ 
and  this  was  held  to  be  a  charge  upon  his  estate ;  and  I  think 
it  should  be  referred  to  a  Master,  to  see  what  was  the  real 
value  of  the  lands  at  the  time  of  the  articles,  and  that  the 
jointure  should  be  supplied  according  to  that  value.  (9) 


value,  at  the  time  of  settlement.  (8) 


Wright,  17  Yes.  225.  S.  C.  Coop. 
116.  Turner,  157.  Daslmood  \.  Feij- 
ion,  18  Ves.  41.  Harland  v.  Trigg,  1 
Bro.  142.  Pierson  v.  Garnelt,  2  Bro. 
38.  2i6.  See  Prevost  v.  Clark,  2 
Madd.  458.  Forbes  v.  Ball,  3  Mer. 
437.  Paul  V.  Compton,  8  Ves.  380. 
Tibbits  V.  Tibbits,  1  Jacob,  317.  Mas- 
sey  V.  Sherman,  post  520. 

(7)  1  Vern.  411. 

(8)  See  Pinnel  v.  .Ballet,  post  106. 
Lord  Tyrconnel  v.  Duke  of  Ancaster, 
post  239.  Marchioness  of  Blandford 
\.  Duchess  of  Marlborough,  2  Atk. 
542.  Speake  v.  Speake,  1  Vern.  217. 
Sed  vide  Lady  Londonderry  v.  JVaine, 
post  424.    See  Sugd.  Pow.  3d  ed.  529. 


(9)  Decree,  "  and  his  Honor  is  of 
'  opinion  that  500/.  a-year  in  lands 
'  ought  to  be  made  good  to  the  said  Jane 
'  Vernon  for  her  jointure,  and  the  Mas- 
'  ter  is  to  see  whether,  when  such  of 
'  the  said  jointure  lands  as  were  again  let 
upon  the  tenants  quitting  their  leases, 
the  same  were  let  at  their  full  value, 
and  what  was  the  real  value  of  such  of 
^  the  jointure  lands  as  were  not  let 
'  again,  but  kept  in  hand,  and  what 
'  such  values  fell  short  of  500/. ;  and 
'  such  deficiency  is  to  be  made  good  to 
'  the  said  Jane  Vernon  out  of  the  said 
'  trust  estate,  from  the  death  of  the 
'  said  Bozcater  Vernon.''^    L.  R. 


[  6  ]  PROBERT  against  CLIFFORD. 

Case  2.  '   

18thMay,1739.  [Lib.  Reg.  1738.  B.  fo.  310.] 

MSS  HS^Tot  ^^^^"^^^^""W^^^h^^^  ^^^^  ^^'^  obliged,  after  her 

Verb.  lAtk.   husband's  death,  to  permit  his  executors  to  sell  her  para- 
P^Wms  mTu]  P^ernaliafor  payment  of  her  husband's  debts,  should  be  per-<, 
mitted,  by  circuity,  to  receive  satisfaction  out  of  the  real; 
[Wife  shall  not  assets  which  he  had  charged  vrith  payment  of  his  debts,  and 
ti^a\g^inltde-  Subject  thereto  had  devised  the  said  real  estate  to  others  ? 
visee  for  para-      JSf.  J5.  The  personal  estate  was  exhausted  in  pavment  of 

phernalia.l        ,  .     ,  i  .  i   J  * 

^       his  debts. 

Lord  Chancellor  declared,  that  the  Court  had  decreed 
satisfaction  out  of  the  real  assets  for  paraphernalia,  where 
1  Wms.  730.     real  assets  had  descended,  and  mentioned  the  case  of  Tijrping 
V.  Tipping;  but  said,  that  the  case  so  adjudged  had  gone  a 
great  way,  for  that  the  wife's  paraphernalia,  by  the  old  law. 
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against 


Cli] 


were  during  the  husband's  life  in  his  powerj  and  as  the  Court  Probert 
had  not,  in  any  former  instance,  decreed  the  wife  satisfaction, 
by  way  of  circuity,  out  of  real  assets,  against  the  devisee,  for 
her  paraphernalia,  he  would  not  establish  a  precedent.  (1)  ^• 

Northy  v,  Nortliy,  2  Atk.  77.  Case  74. 


(1)  It  was  by  the  decree  declared, 
that  if  the  personal  estate  of  the  testa- 
tor was  not  sufficient  for  payment  of 
the  debts,  such  deficiency  was  to  be 
raised  by  sale  of  the  testator's  real  es- 
tate, liable  to  the  specialty  debts  ;  and 
it  was  ordered  that  the  Master  should 
inquire  whether  any  real  assets  of  the 
testator  descended  on  his  heir ;  and  if 
any  such,  then  that  the  same  or  a  suffi- 
cient part  thereof  should  be  sold,  in  the 
first  place  for  payment  of  the  debts, 
and  if  that  should  not  be  sufficient, 
then  that  the  devised  estates,  or  a  suffi- 
cient part  thereof,  should  be  sold  for 
the  same  purpose,  and  such  devised  es- 
tates to  contribute  in  proportion  ;  and 
as  to  the  claim  of  the  plaintiff  (the 
wife)  in  respect  of  her  paraphernalia, 
his  Lordship  declared  that  she  was  en- 
titled to  a  satisfaction  for  the  same,  out 
of  such  parts  of  the  testators  real  as- 
sets descended  upon  his  heir  at  law,  as 
should  remain  after  payment  of  the 
debts.   L.  R.    It  appears  from  the 


Register's  Book,  that  the  husband's 
real  estate  was  by  the  will  charged 
only  with  the  sum  of  1,000/.  in  favor 
of  the  wife,  and  with  his  legacies,  in 
case  of  a  deficiency  of  the  personal  es- 
tate, and  not  with  debts,  as  stated  in 
the  text ;  and  the  form  of  the  decree 
shews  that  the  real  estate  was  only 
considered  liable  on  the  ground  of 
there  being  specialty  debts.  This  case 
does  not  therefore  interfere  with  the 
general  rule  laid  down  in  other  cases, 
that  the  wife  is  entitled  to  marshall  as- 
sets as  against  a  devisee,  when  the  de- 
vise is  subject  to  a  trust  or  charge  for 
payment  of  debts.  Northey  v.  Nor- 
they,  2  Atk.  78.  Ridoict  v.  Plymouth, 
ib.  104.  Incledon  v.  Northcote,  3  Atk. 
438.  Roynton  v.  Packhurst,  1  Bro. 
C.  C.  576.  See  2  Roper  Husb.  &  Wife, 
p.  145.  2d  edit,  in  note  by  Mr.  Jacob. 
That  the  wife  may  marshall  assets  as 
against  the  heir,  see  Tipping  v.  Tip- 
ping, 1  P.  Wms.  729.  and  Nelson  v. 
Corbett,  3  Atk.  369. 


THOMAS  SWANNOCK,  and  PENELOPE  his  Wife,      Case  3. 


against  WILLIAM  LYFORD  and  Others. 


-  In  Chancery. 

[Lib.  Reg.  1740.  B.  fo.  327.]  irtlUuly, 

On  Appeal. 

Christopher  Smith,  seized  of  land  in  Old  Windsor  and  i?;,^' ^ 

^  ,  209.  nom.  Hill 

Egham,  by  indenture  of  18th  of  October,  1690,  mortgaged  v.  Adams, 

Harg.  Co.  Litl. 

208  a.  5  Hill,  MSS.  p. 44.]  Wife  not  entitled  to  dower  against  a  purchaser  of  the  inherit, 
ance,  who  has  got  an  assignment  of  a  term  originally  made  previous  to  her  right  of  dower.  ( 1  \ 


{1)  See  Brown  \.  Gibbs  Siud  Dudley  Banks  v.  Sutton,  2  P.  Wms.  700. 
V.  Dudley y  Pre.  Ch.  97.  and  241.    Wynn   v.    Williams,    5    Ves.  130. 
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SwANNocK  the  premises  to  Joanna  Whitfield  for  1000  years,  to  Becure 
against     400/.  which  mortgage  was  afterwards   assigned  to  John 
Lyforb,     Clarke.    Upon  the  death  of  Christopher  Smith,  the  equity 
of  redemption  descended  to  William  Smith,  as  his  heir  at 
law.    In  J7II3  William  Smith  sold  the  premises  to  the  de- 
fendant JLyford  for  650/.  and  conveyed  the  inheritance  to 
him  and  his  heirs,  and  covenanted  for  himself  and  Penelope 
[  7  ]      his  wife,  to  levy  a  fine,  which  was  not  done  ;  472/.  part  of 
the  purchase- money,  was  paid  to  Clarice,  in  discharge  of 
the  mortgage,  and  he,  on  the  same  day,  assigned  the  term 
to  Biddle,  in  trust  for  Lyford,  to  protect  the  inheritance. 
JLyford  afterwards  sold  several  parts  of  the  premises  to  the 
other  defendants.    William  Smith  died  abroad;  Penelope 
his  widow  married  the  plaintiff  Swannoclc,  and  they  brought 
their  bill  to  have  dower  assigned  out  of  the  premises,  and 
for  an  account  of  rents  and  profits.    The  defendants  insisted 
on  their  purchase,  and  claimed  the  protection  of  the  term. 
The  cause  was  heard  before  Sir  Thomas  Ahney,  Baron, 
sitting  for  the  Master  of  the  Rolls,  on  the  9th  February ^ 
1740,  who  decreed  in  favour  of  the  plaintiffs,  and  ordered  a 
commission  to  assign  a  third  part,  with  the  usual  directions, 
and  an  account  of  rents  and  profits,  &c.    From  this  decree 
the  defendants  appealed  to  Lord  Chancellor.   It  was  argued 
for  the  plaintiffs,  that  there  is  no  case  where  the  wife  is 
precluded  from  dower  of  an  equity  of  redemption  subject  to 
a  mortgage  term.    If  the  mortgage  is  subsisting,  she  may 


JD'Jrcy  V.  Blake^  2  Sch.  &  Lef.  387. 
Attorney-General  v.  Lockley,  Sugd. 
Vend.  App.  33.  Williams  v.  Lambe, 
3  Bro.  C.  C.  264.  Godwin  v.  Wins- 
wore,  2  Atk.  525.  Maundrell  v. 
Maundrell^  10  Ves.  247.  Willoughby 
V.  Willoughby^  1  T.  R.  771.  post  282. 
Cox  v.  Chamberlain^  4  Ves.  631.  Wil- 
liams V.  Wray^  1  P.  Wms.  136.  Boe 
V.  Bilder,  2  B.  &  A.  782.  In  the  case 
o^Mole  V.  Smithy  1  Jacob,  496.  Lord 
Eldon,  after  referring  to  the  principal 
case,  and  others  in  which  the  doctrine 
of  attendant  terms  is  laid  down,  said, 
"  The  result  of  them  may  be  thus 
"  stated.    When  there  is  an  old  term 

that  is  satisfied,  the  inheritance  being 
"  the  estate,  the  interest  in  the  term 
^'  attends  it:  if  there  be  a  first,  se- 

cond,  and  third  mortgagee,  they  are 


according  to  their  respective  grada- 

tions  entitled  to  the  benefit  of  the 
"  term."  "  If  a  subsequent  in- 

cumbrancer  without  notice  gets  in 
"  the  term,  he  gains  a  priority;  if  at 
"  the  time  of  advancing  his  money  he 
"  had  notice  of  the  previous  incum- 
"  brancer,  he  does  not  gain  priority." — 
"  As  to  dower  there  is  this  difference: 
"  if  a  person  purchases  an  estate  on 

which  there  is  an  old  term,  then,  al- 
"  though  he  has  notice  that  the  vendor 
"  is  married,  and  that  his  wife  will  be 
"  entitled  to  dower  ;  and  although  the 
"  term  is  attendant  on  all  interests  in 
"  the  inheritance,  and  therefore  on  the 
"  wife's  right  to  dower  as  well  as  the 
"  rest,  yet  if  he  he  obtain  an  assign- 
"  ment  of  the  term,  the  wife's  right  is 
"  barred." 


CASES  IN  CHANCERY. 


7 


redeem  it:  if  it  is  satisfied,  and  the  term  is  assigned  to  at-  Swannock 
tend  the  inheritance,  she  is  entitled  to  remove  it  out  of  her  against 
way  :  that  this  is  clear  as  against  the  heir  at  law  or  devisee,  yeord. 
that  it  is  as  just  and  reasonable  against  a  purchaser,  espe- 
cially where  he  knows,  as  he  did  in  this  case,  of  her  right. 
On  the  other  side  it  was  argued,  that  at  law  she  cannot 
have  dower  till  after  the  term  5  and  though  a  court  of  equity 
will  relieve  her  against  the  term,  in  case  of  an  heir  at  law  or 
devisee,  yet  it  will  not  against  a  purchaser  who  has  got  an 
assignment  of  the  term;  and  the  case  of  i2ac??zor  v.  Vande- 
bendy,  in  Eq.  Cas.  Abr.  219.  and  Shower's  Parliament 
Cases,  69.  was  cited  as  a  determination  in  point. 

Lord  Hardwiche.  If  this  was  a  new  case,  it  might  be 
considered  in  another  manner,  but  this  question  has  been 
settled  in  respect  to  purchasers  in  Radnor  v.  Vandehendy  ; 
the  plaintiffs  came  to  be  relieved  against  the  severity  of  the 
law.    A  dowress  may  redeem  a  term  asrainst  a  mortara^ee,  dowres^ 

»  00^  jj^j^y  redeem  a 

and  remove  it  out  of  the  way  against  an  heir,  but  cannot  term  against  a 
against  a  purchaser  of  the  inheritance,  who  has  taken  an  as-  J^move^Tout 
sie-nment  of  the  term  to  protect  his  title.    It  miffht  have  of  the  way 

,  ^  ,       ,  ,  aijainst  an 

been  proper  at  nrst  to  put  tenant  by  the  curtesy  and  tenant  ^eir.] 
in  dower  on  the  same  footing  ;  but  the  favour  of  the  Court  [  ^  ] 
has  been  extended  further  to  tenant  by  the  curtCvsy  than  to 
tenant  in  dower.  This  case  differs  from  Radnor  v.  Vande- 
henby  in  no,  material  circumstance  ;  nor  does  it  appear  that 
the  term  was  satisfied  in  that  case  at  the  time  of  the  pur- 
chase ;  if  it  had  been  satisfied,  it  would  have  been  for  the 
benefit  of  the  husband.  The  mortgage-money  was  paid  by 
Lyford ;  and  yet  it  has  been  argued,  that  the  wife  has  a 
right  in  this  case  to  remove  the  term  without  paying  a  shil- 
ling. It  was  objected,  that  the  wife  has  been  put  into  a 
worse  condition  by  the  purchase,  and  that  the  purchaser  had 
notice  of  her  right  of  dower ;  but  that  was  so  in  Radnor  v. 
Vandehendy,  I  don't  see  any  distinction  between  old  and 
other  terms,  provided  they  are  precedent  to  the  wife's  right 
of  dower.  It  was  said  the  purchaser  relied  on  the  covenant 
to  levy  a  fine  ;  now  that  shews  it  was  meant  the  purchaser 
should  hold  the  premises  discharged  of  dovver^  The  same 
covenant  was  in  Radnor  v.  Vandehendy, 

Decree  reversed,  and  bill  dismissed  without  costs. 
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Case  4. 

Michaelmas 
1741. 

[Hill.  MSS.  5 
vol.8. 13.  Coxe 
MSS.  R.  55.] 

Heir  male 
takes  by  pur- 
chase, though 
he  is  not  heir 
general,  from 
the  manifest 
intention. 


NEWCOMAN  against  BETHLEM  HOSPITAL.  (1) 


[9] 


[Lib.  Reg.  1741.  B.  fo.  81.  Nom.  Newcomen     Mayor  and  Com- 
monalty of  London^  Guardians  of  Bethlem  Hospital.] 


Lord  Hardwicke,  C. 
Sir  Edward  Barkham,  [having  no  issue]  by  will  of  19th 
January  1700,  devised  his  estate  to  trustees,  to  be  sold  for 
payment  of  debts  and  legacies ;  and  after  payment  thereof, 
directed  the  residue  [of  his  lands  and  hereditaments]  to  be 
settled  upon,  and  conveyed  to  his  cousin  Robert  Barkharriy 
and  the  heirs  male  of  his  body  5  and  for  want  of  such  heirs 
male,  then  to  the  heirs  male  of  the  body  of  Sir  Rohert 
Barkham^  his  great-grandfather ;  and  for  want  of  §^ch  heirs 
male,  then  to  the  testator's  own  right  heirs. 

He  gave  2,000Z.  to  his  sister,  the  plaintiff,  (2)  to  be  put  out 
at  interest  for  her  life,  she  to  receive  the  interest,  and  after 
her  death  to  her  children  3  and  disposed  of  the  residue  of 
his  personal  estate. 

This  came  before  the  Court  on  a  bill  of  review  brought  by 
plaintiff  to  reverse  a  decree  of  Lord  Cowper,  pronounced 
on  11th  February  I7I6,  by  which  an  account  was  directed 
to  be  taken  of  the  real  and  personal  estate,  and  also  of  the 
debts  of  the  testator,  and  the  estates  were  to  be  sold  for 
satisfaction  of  the  debts ;  and  as  to  the  question  to  whom 
the  residue  ought  to  be  conveyed,  it  was  ordered  a  convey- 
ance should  be  made  to  Edivard  Barkham,  and  the  heirs 
male  of  his  great  grandfather,  remainder  to  testator's  right 
heirs.  The  decree  was  carried  into  execution,  and  a  con- 
veyance made  accordingly  to  him,  and  he  soon  after  suffered 
a  recovery,  and  then  devised  to  Bethlem  Hospital.  Till  the 
year  1721  plaintiff'  was  a  feme  covert,  and  in  1735  she 
brought  her  bill,  and  insisted  on  a  point  of  law  that  the 
conveyance  ought  not  to  have  been  made  to  Edward  Bark- 
ham,  as  heir  male  of  the  body  of  the  great  grandfather  of 
testator,  but  to  herself  as  heir  at  law  of  the  testator,  and 


(1)  See  a  full  note  of  the  judgment  (2)  Who  was  heiress  at  law  to  the 
in  this  case  in  the  appendix  to  the  pre-  testator,  and  had  intermarried  with  Mr. 
slent  edition.  Appendix  (A)  Newcoman.  L.  R. 
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likewise  heir  general  of  old  Sir  Robert  Barhham,    To  this  Newcoman 
defendants  demurred;  but  the  pedigree  of  the  family  not  against 
being  stated,  I  ordered  the  demurrer  to  be  over-ruled,  that  jj^gpi^^^. 
the  whole  might  come  on  before  the  Court,  as  fully  as  at  the 
time  of  making  the  decree  by  Lord  Cowper.    The  question 
is  exactly  the  same  as  on  the  demurrer,  only  with  this  new 
fact  added  of  the  pedigree  of  the  family,  which  is  thus  : 
Sir  Robert  Barkham,  the  testator's  great  grandfather,  was 
the  common  ancestor,  and  had  two  sons.  Sir  Edward  and 
Robert,    Sir  Edward^  the  eldest,  left  one  son,  Sir  Robert ; 
and  he  left  two  sons.  Sir  Edward  the  testator,  and  Robert, 
and  two  daughters,  Mary,  the  plaintiff,  and  Hester.  Tes- 
m    tator,  Robert,  and  Hester,  are  all  dead  without  issue,  so  that 
plaintiff  is  only  surviving  heir  at  law  to  testator,  and  like- 
wise to  the  great  grandfather. 


Sir  Robert. 


Sir  Edward. 


Sir  Robert.  Robert. 


Sir  Edward,     Robert.  Mary,  Hester. 

the  testator.  [the  plaintiff.] 

Robert,  the  younger  son  of  the  great  grandfather,  left      [  10  ] 
three  sons,  viz,  Robert  the  eldest,  who  died  without  issue  ; 
Edward,  second  son,  who  had  the  conveyance  under  the 
decree  ;  and  Michael,  third  son,  who  died  leaving  issue 
Edward,  since  dead  without  issue. 

Here  have  been  twenty  years  acquiescence  under  the  de- 
cree of  Lord  Cowper,  and  mani/  cases  have  been  determined 
on  the  authority  of  that  decree  ;  and  though  it  is  said  to  be 
no  bar  to  plaintiff,  she  being  under  coverture,  yet  it  cannot 
be  supposed  but  that  her  husband  was  equally  concerned  to 
support  her  interest  as  his  own. 

The  general  point  is.  Whether  Edward  Barkham  was 
entitled  to  take  the  residue  under  this  will  of  Sir  Edward, 
by  the  description  of  the  "  heirs  male"  of  old  Sir  Robert  ? 
the  rule  of  law  being,  that  whoever  claims  as  heir  male  of 


Robert. 


Edward.  Michael. 


10 
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Hospital. 


Dy.  374. 


[  H  ] 


Meredith  v. 
Jenlvins,  ISth 
Dec.  1751.  la 
Chan. 

2d  Ques. 


the  body  to  take  by  purchase,  must  be  right  heir,  as  well  as 
nearest  heir  male  descendant  of  the  body  of  that  person^ 

I  shall  in  the  second  place  consider.  Whether  there  may 
not  be  an  exception  to  this  rule,  occasioned  by  the  intention 
of  the  testator  appearing  manifestly  in  the  will  ? 

To  1  st — There  is  a  distinction  between  taking  by  descent 
and  by  purchase ;  in  case  of  the  former,  it  is  sufficient  to 
be  nearest  in  descent,  claiming  all  along  through  males,  not- 
withstanding an  heir  female  be  heir  general,  and  this  by  the 
Stat,  de  donis ;  but  to  take  by  purchase,  he  must  be  heir 
general,  as  well  as  heir  male ;  agreeable  to  this  is  Co.  Lit, 
24.  b,  which  is  tf anscribed  from  his  own  argument  in  Shelly' s 
case. 

To  oyerthxow  this  general  rule,  two  things  have  been<  ad- 
vanced: \st^  That  the  original  authority  has  not  been  rightly 
understood  or  expounded  :  2o?/y,  That  such  a  rule  is  con- 
trary to  natural  reason,  and  in  that  the  counsel  have  fol- 
lowed Lord  Cowper.  If  this  matter  had  been  res  Integra^ 
and  to  be  considered  as  at  the  time  of  making  the  decree, 
I  should  have  been  so  convinced  by  the  argument  and  dis^ 
tinction  of  Lord  Cowper,  as  to  have  been  of  the  same  opi- 
nion ;  but  when  rules  are  laid  down  in  books,  though  they 
may  not  have  much  reason  in  them,  yet  it  is  sufficient  they 
are  known ;  and  I  shall  be  very  tender  in  setting  up  my  opi- 
nion in  contradiction  to  them  ;  therefore  will  found  myself 
on  2d  Question,  and  leave  the  first  till  it  shall  come  for 
judgment  by  itself. 

I  am  of  opinion,  there  may  be  an  exception  to  the  rule 
before  laid  down,  appearing  clearly  by  the  intention  of  the 
testator.  Lord  Hobart  says,  judges  ought  to  be  astuti,  to  find 
out  reasonable  distinctions  to  unreasonable  rules;  and  there- 
fore Lord  Hale,  in  Pibus  v.  Mitford,  expresses  himself  not 
well  satisfied  with  this  rule,  and  makes  a  second  point  ta 
distinguish  the  penning  of  that  case  out  of  it.  The  intention 
of  the  testator  is  to  be  considered  as  now  grown  into  a  rule; 
but  it  is  certain,  in  case  it  be  contradictory  to  the  law,  the 
latter  will  overthrow  it.  On  this  ground  of  the  intention, 
several  cases  have  been  adjudged  as  exceptions  to  this  rule. 
The  case  incorrectly  cited  by  Lord  Hale,  in  Pibus  v.  Mitford 
1  Ventr.  38L  is  one  of  the  first  that  came  under  consideration. 
The  next  case  is  James  v.  Richardson,  Polixf.  46/.  which 
afterwards  came  in  judgment  by  the  name  of  Burchett  v. 
Burdant,  2  Ventr.  311.   So  Beaumont  v.  Loiig\  in  Dom. 
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Proc,  27th  May,  1714.  Baker  v.  TFall,  Trin.  8  W,  3.  in  Newcoman 
C.  B, — I  will  now  mention  two  cases,  determined  subsequent  against 
to  the  decree  of  Lord  Cotvper,  viz.  Papillon  v.  Voice,  Eq.  ^^ethlem 
Cas.  Abr.  Decree  at  the  Rolls,  and  afterwards  reheard  by- 
Lord  King,  and  affirmed  as  far  as  relates  to  the  present 
question  5  in  which  case,  Lord  King  said,  the  case  of  Lisle 
V.  Gray  was  very  strong,  where  it  was  held  that  the  second, 
third,  or  fourth  son,  was  capable  of  taking  by  the  description 
of  heirs  male  of  the  body,  notwithstanding  there  be  a  daugh- 
ter who  is  heir  general  living  at  the  same  time.  Law  v.  Davis 
Fitz.  112.  Devise  to  B,  and  the  heirs  male  of  his  body, 
viz. — To  the  first  son  and  the  heirs  male  of  his  body,  so  to 
second  and  other  sons.  This  was  construed  an  estate  for  life 
only  in  B. ;  and  it  is  observable,  that  the  words  "/or  life  ^' 
are  not  in  the  devise.  These  are  cases  of  wills;  but  there 
are  cases  on  deeds,  where  this  rule  has  been  broke  into.  1 
Inst.  26  b.  John  de  Mandeville,  by  his  wife  Roberge,  had 
issue,  &c.  &c.  Pibus  v.  Mitford,  1  Ventr.  372.  Lisle  v.  Gray,  [  12  ] 
2  Lev.  224.  Sir  Thomas  Jones,  114.  Polixf.  582.  by  which 
it  appears  that  second,  third  or  fourth  son,  may  take,  not- 
withstanding a  daughter  by  the  first  son  be  living,  Polixf. 
587.  mentions  this  rule  as  an  insuperable  difficulty,  and  re- 
lied much  upon  it;  yet  the  Court  did  determine,  that  a 
younger  son  might  take  by  purchase,  though  there  be  a 
daughter  living  by  the  elder  son.  Now  I  come  to  the  latter 
part  of  my  question.  Whether  such  an  intention  does  not 
appear  in  the  present  case  ?  I  think  it  does,  and  shall  proceed 
to  the  words  of  the  will,  and  the  pedigree  of  the  family.  Tes- 
tator's primary  intent  was,  to  preserve  so  much  of  the  estate 
as  should  not  be  exhausted  in  payment  of  debts,  in  the  male 
line  of  his  family;  consider  what  appears  in  the  will,  to  shew 
the  testator's  intent  that  the  heir  male  should  take  as  pur- 
chaser, though  he  be  not  heir  general.  Testator  was  great 
grandson  and  heir  general  to  Sir  Robert ;  and  by  order  of 
descent,  nobody  could  be  heir  general  of  the  great  grand- 
father, without  being  also  heir  general  of  the  testator  ;  and 
yet  he  limits  it  to  the  heirs  male  of  the  great  grandfather, 
before  his  own  right  heirs :  by  which  he  plainly  intended, 
that  the  heirs  male  of  the  great  grandfather  should  take  in 
opposition  to  the  heir  general  of  the  great  grandfather,  which 
amounts  to  the  same  thing  as  if  the  testator  had  said,  the 
heir  male  of  the  great  grandfather  shall  take,  though  he  be 
not  heir  general;  and  it  is  like  the  known  case  in  13  Hen.7, 17. 
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Several  cases  were  cited  for  plaintiff,  in  support  of  the 
rule,  which  were  subsequent  to  Shelly^ s  case ;  viz.  Ford  v. 
Ossleton,  Mich.  7  ^nn  reported  in  3  Salk,  (which  by  the 
bye  is  a  book  of  no  authority,  though  the  two  first  volumes 
are).  The  words  "heirs  male'^  in  a  will  are  always  construed 
heirs  male  of  the  body,  and  that  case  is  not  within  the  reason 
of  the  present,  because  the  lessor  of  plaintiff  was  not  heir 
male  of  the  body.  Sterlinge  v,  Etterridge,  Prec.  in  Ch. 
falls  within  the  same  reason ;  so  Daws  v.  Ferrars,  Prec.  in 
Ch.  589. 

Another  point  made  by  the  counsel  was,  That  equity  will 
take  place;  and  that  this  is  the  case  of  an  executory  trust, 
and  not  a  legal  devise,  this  Court  being  to  make  a  convey-^ 
ance  according  to  the  intent  of  the  testator.  I  am  unwilling 
to  give  rise  to  an  argument  to  set  up  a  rule  of  property  in 
this  court  different  from  that  at  law,  but  if  the  case  had 
wanted  it  there  are  authorities.  In  Laws  v.  Davis  it  was 
allowed,  and  Lord  King,  in  Papillon  v.  Voice,  founded  his 
judgment  upon  it ;  for  the  lands  to  be  purchased  were  di- 
rected to  be  settled  one  way,  and  the  other  lands  another 
way;  but  I  would  not  settle  my  judgment  only  on  the  dis- 
tinction between  an  executory  trust  and  a  general  devise, 
especially  as  there  is  no  occasion  for  it  in  the  present  case. 

The  last  point  insisted  on  is,  that  Edward,  in  case  he 
takes  by  this  devise,  takes  only  an  estate  for  life,  and  not  in 
tail,  and  if  so,  that  is  sufHcient  to  maintain  plaintiff's  title  ; 
but  there  is  no  weight  in  that,  for  if  lands  are  limited  to  the 
heirs  male  in  the  plural  number,  that  not  only  describes  the 
person,  but  the  estate  also;  and  therefore  the  conveyance 
was  properly  directed  to  Edward  Barkham,  who  was  heii? 
male  in  being  then,  and  of  the  body  of  the  great-grand- 
father ;  which  words  limited  a  good  estate  tail  in  him,  and 
this  is  agreeable  to  the  case  in  1st  Inst.  26  b. 

Decree  affirmed.  [L.  R.] 


As  to  the  deposit,  as  this  was  the  case  of  a  disinherited 
heir.  Lord  Chancellor  said,  it  should  not  go  to  the  defend- 
ants, but  to  the  heir ;  but  as  there  were  executors  who  were 
brought  before  the  Court  against  their  inclination,  and  could 
not  possibly  receive  any  advantage  by  the  decree,  half  of  it 
was  ordered  to  be  paid  to  them.   [L.  R.] 
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STILEMAN  and  his  WIFE,  Executrix  of  H.  SOANE, 
against  JOHN  and  WILLIAM  ASHDOWN. 


Case  6. 


[Lib.  Reg.  1742.  B.  fo.  441.]  ms"^' 

John  Ashdown  deceased,  late  father  of  the  defendants,  [S.  C.  Coxe 
purchased  an  estate  in  land,  which,  by  lease  and  release  of  235^mi^MSS. 
1 0th  and  1 1th  September,  1700,  was  conveyed  to  himself  5  vol.  80.  On 

r6"licflrin<'',  iu« 

and  the  defendant  Jo/di  AsMoivn^  and  their  heirs.    He  af-  508.  2  Atk. 
terwards  purcliased  another  estate  in  land,  which,  by  lease  ^^^'^ 
and  release  of  the  19th  and  20th  April,  1708,  was  conveyed      [  14  ] 
to  him  and  his  son  William,  and  their  heirs.    He  was  also 
entitled  to  the  equity  of  redemption  of  another  estate,  at 
Heaver  in  the  county  of  Kent,  which  was  mortgaged  to  the 
defendant  John  Ashdown,  for  150/.    In  Hilary  Term,  7  Judgment 
Geo.  1st,  a  judgment  was  obtained  against  him  by  H  Soane  ^^^g^g^^iSac 
for  295/.    He  afterwards  died,  and  the  defendants  having  tion  against  the 
entered  upon  the  several  estates  conveyed  to  them  respec-  ^^{[^0^  *for 
tively,  bill  was  brought  by  the  plaintiff  to  be  satisfied  the  only  a  moiety 
judgment-debt  out  of  the  lands  in  mortgage,  and  the  other      same  as' at 
estates,  which  were  purchased  and  conveyed  as  foresaid  ;  i^^- 
the  defendants  insisted  upon  the  benefit  of  the  conveyances  comes ^o^re-^'^ 
of  1700  and  I7O8,  as  surviving  joint-purchasers,  they  being  deem  amort- 
intended  as  a  provision  or  advancement  for  them  respec-  pay^the  whole 
tivelv,  but  admitted  that  the  purchase-money  for  those  es-  mortgage-mo- 
tates  was  paid  by  the  father.  judgment  too. 

The  cause  coming  on  to  be  heard  on  the  18th  December, 
1742,  (l)^.it  was  declared  that  the  plaintiff  was  entitled  to 
have  the  equity  of  redemption  of  the  estate  at  Heaver,  and 
one  moiety  of  the  lands  comprised  in  the  purchase-deeds  of 
1700  and  I7O8,  subjected  in  equity  to  the  satisfaction  of  the 
principal,  interest,  and  costs  due  on  the  judgment  recovered 
by  Henry  Soane  against  the  said  John  Ashdown  the  father, 
and  directed  the  mortgage  to  be  redeemed  by  the  plaintiffs 
in  the  usual  way ;  and  in  case  of  such  redemption,  ordered, 
that  the  mortgage  premises,  and  also  one  moiety  of  the  pre- 
mises comprised  in  the  purchase-deeds  of  the  10  and  11th 
September,  1700,  and  one  moiety  of  the  premises  comprised 
in  the  purchase-deeds  of  the  8th  and  9th  April,  I7O8,  to  be 

(1)  Lib.  Reg.B.  1742.  fo.  108. 
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Stileman  sold  in  the  usual  way ;  and  the  purchase-money  arising  by 
against  gale  of  the  mortgage  premises^  to  be  applied  in  the  first 
AsHDowN.  ^i^QQ  towards  payment  of  so  much  as  should  be  paid  by  the 
plaintiffs  to  the  defendant  t/ohn  Ashdown,  for  principal,  in- 
terest, and  costs  on  his  mortgage,  and  in  the  next  place 
towards  satisfaction  of  what  should  be  found  due  to  the 
plaintiffs  for  principal  and  interest  on  their  judgment,  and 
for  their  costs  in  their  judgment,  and  for  their  costs  in 
this  court;  and  if  that  should  not  be  sufficient  to  satisfy 
the  whole  of  the  plaintiff's  demands,  It  was  ordered,  that 
the  money  arising  by  sale  of  the  two  moieties  of  the 
premises  comprised  in  the  respective  deeds  before  men- 
tioned, should  be  applied  in  satisfaction  of  what  should 
[  15  ]  be  remaining  due  to  the  plaintiffs  for  principal  and  interest 
on  their  judgment  and  costs,  rateably  and  proportionably  ; 
and  in  case  the  money  arising  by  sale  of  all  the  pre- 
mises should  not  be  sufficient  to  satisfy  the  plaintiffs  said 
demands,  the  Court  reserved  the  consideration  touching  the 
rents  and  profits  of  the  two  moieties,  and  all  further  direc- 
tions, till  after  the  Master's  report.  The  plaintiffs  petitioned 
to  re-hear  the  cause,  being  advised  that  the  whole  of  the 
premises  comprised  in  the  purchase  deeds  was  subject  to 
their  demands,  and  ought  to  have  been  directed  to  be  sold 
towards  making  such  satisfaction ;  and  that  the  consideration 
of  the  rents  and  profits  of  the  whole  of  the  said  purchases 
ought  to  have  been  reserved. — The  cause  coming  on  to  be 
reheard  on  the  18th.  June  1/43. 

For  the  plaintiffs  it  was  argued,  that  though  at  law  only  a 
moiety  of  the  land  is  extendible  against  the  debtor,  and  yet 
in  equity  all  the  land  is  liable  after  the  death  of  the  debtor, 
and  especially  when  the  lands  are  in  the  name  of  trustees. 
That  where  there  are  several  creditors,  the  usual  direction  is 
to  sell  the  lands,  and  pay  their  demands  out  of  the  whole 
purchase  money,  according  to  their  priority,  without  dis- 
tinguishing judgment  creditors  :  that  otherwise  bond  credi- 
tors would  have  the  advantage  of  judgment  creditors,  the 
whole  estate  being  liable  to  their  demands,  and  only  a 
[Compton  V.  moiety  to  the  judgment  creditors;  and  the  case  of  Compton 
Compton.]  V.  Compton,  14th  December^  171 1,  was  cited.  (2)  Bill  by 
Henri/  Compton,  the  heir  at  law  of  Richard  Compton  v.  Amey 
Compton,  the  administratrix  of  the  father,  and  against  Hus- 


(2)  Lib.  Reg.  1711.  A.  fo.  134. 
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sey  and  his  wife,  and  their  trustees,  claiming  to  he  entitled  Stileman 
to  a  judgment  acknowledged  by  Richard  Compton  the  father.  against 
The  cause  became  abated  by  the  death  of  the  plaintiff,  and  -^^^^o^^^* 
was  revived  in  the  name  of  Hohhy  Compton,  an  infant,  as 
heir  at  law,  and  was  heard  at  the  Rolls,  upon  the  11  th  June 
I7O6,  (3)  when  it  was  referred  to  the  Master  to  see  what 
was  due  upon  the  judgment,  and  the  plaintiff  was  directed  to 
pay  what  was  due,  and  costs.  The  cause  afterwards  becoming 
abated  by  the  death  of  the  administratrix,  it  was  revived  by 
supplemental  bill,  in  the  common  way,  and  the  former  de- 
cree directed  to  be  carried  into  execution,  and  Hohhy  Comp- 
ton ordered  to  pay  what  should  be  certified  due  on  the  judg- 
ment. From  this  decree  Hohhy  Compton,  the  infant,  ap-  [  16  ] 
pealed,  and  the  cause  coming  on  the  14th  December,  171 1^ 
Lord  Keeper  varied  the  decree,  by  directing  the  personal 
estate  to  be  first  applied ;  and  also  in  that  part  which 
charges  Hohhy  Compton  personally;  and  ordered,  that  he 
should  make  good  only  so  far  as  the  rents  and  profits  of 
Richard  Compton' s  real  estate,  liable  to  make  satisfaction 
of  the  said  judgment,  had  come  to  his  hands ;  and  directed, 
that  if  the  personal  estate,  and  the  rents  and  profits  of  the 
real  estate,  should  fall  short  of  paying  what  should  be  certi- 
fied to  be  due,  that  such  deficiency  should  be  made  good  by 
sale  of  the  whole  real  assets  and  lands  of  Richard  Compton, 
liable  to  the  said  judgment.  On  the  other  hand  it  was 
argued,  that  as  only  a  moiety  would  be  liable  at  law,  no 
more  ought  in  equity :  cequitas  sequitur  legem.  Supposing 
there  was  a  subsequent  mortgagee,  a  moiety  only  could  be 
extended  as  against  him ;  why  then  should  the  whole 
against  the  heir  at  law  ?  And  the  case  of  Harvey  v.  JFood- 
house,  30th  October,  1730,  (4)  was  cited,  where  only  a 
moiety  was  held  liable  in  this  court. 

Lord  Hardwicke,  Chancellor. — In  case  of  a  bond  debt, 
an  action  would  lie  against  the  heir  at  common  law ;  it  is 
the  debt  of  the  heir  and  the  action  is  brought  in  the  dehet 
and  detinet  against  him,  but  against  the  executor  in  the  de- 
tinet  only.  (5).  At  common  law,  the  heir  was  not  bound  by 
a  judgment  against  his  ancestor ;  no  scire  facias  coukl  be 
sued  against  him  :  this  was  the  difference  between  a  spc-  If'^^r- 

bcrt's  case,  3 

 ^   Co.  Rop. 

(3)  Lib.  Reg.  1705.  A.  fo.  561.          Gatton  v.  Hancock,  ib.  433.  Stouc 

(4)  Fitzgib.  144.  house  v.  Thorpe,  ib.44l. 

(5)  Kinuston  v.  Clarke^  2  Atk.  205. 
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cialty  binding  the  heir  and  judgment  obtained  upon  it 
against  the  heir,  and  a  judgment  against  the  ancestor.  Then 
comes  the  statute  of  Westm,  2.  which  enables  the  creditor 
to  extend  a  moiety  of  the  land^  either  in  the  hands  of  a  pur- 
chaser or  of  the  heir.  Upon  what  foundation  were  the  lands 
bound  ?  As  being  in  the  hands  of  the  terre  tenant.  After 
the  death  of  the  ancestor,  there  is  no  ground  to  charge  the 
heir  otherwise  than  as  terre  tenant.  It  is  objected,  that  a 
creditor  by  bond  is  then  in  a  better  condition  than  a  cre- 
ditor by  judgment  against  the  ancestor  5  now,  in  the  judg- 
ment the  heir  is  not  named,  and  the  bond  is  become  extinct 
by  the  judgment  against  the  ancestor,  and  a  court  of  equity 
cannot  set  it  up  again  against  the  heir.  A  person  may  have 
reason  to  prefer  a  judgment  to  a  bond,  he  may  take  a  moiety 
of  the  land  in  the  lifetime  of  the  ancestor,  and  so  defeat 
mesne  incumbrances  :  he  may  take  a  moiety  after  the  testa- 
tor's death.  Now  the  question  is.  Whether  equity  will  go 
farther  than  the  law  ?  I  know  of  no  instance.  Indeed 
equity  will  relieve  the  creditor  against  mesne  impediments  ; 
and  in  case  of  a  mortgage,  if  the  heir  comes  to  redeem  he 
shall  redeem  the  mortgage  aud  the  judgment  too,  because  of 
the  entirety.  (6)  It  is  only  in  that  particular  case,  it  is  said, 
the  Court  will  quicken  the  satisfaction  by  a  sale,  which  is 
taking  all  the  profits  by  anticipation.  (7)  I  think  the  deter- 
mination by  Lord  King  was  very  right.  In  Compton  v. 
Compton,  the  point  seemed  not  to  have  been  considered. 
On  the  Monday  following.  Lord  Chancellor  cited  Cro.  Car. 
296,  and  Dy.  207,  as  authorities  for  his  opinion.  (8) 


(6)  In  Serjt,  Hills  MSS.  this  passage 
stands  thus.  "  It  is  the  business  of  a 
"  court  of  equity  to  remove  impedi- 
"  ments  to  legal  rights,   but  not  to 

carry  them  further  than  the  law  does : 
the  reason  why  a  judgment  creditor 
"  can  redeem  a  mortgage  prior  to  the 
judgment,  and  hold  the  whole  estate 
till  satisfied  both  debts  is  because  of 
"  the  entirety  of  the  mortgage,  which 
"  cannot  be  redeemed  in  part,"  (See 
Shi&h  V.  Hopkins^  post  Appendix  (B)  ) 
and  therefore  the  heir  cannot  take  the 
legal  estate  for  him  without  discharg- 
"  ing  the  whole  of  what  he  has  paid. 

(7)  The  Court  will  decree  a  sale  in 


the  following  cases,  Ist,  Where  the 
estate  is  deficient  to  pay  the  incum- 
brances. Dashwood  v.  Belhay^  9  Mod. 
196.~2.  Where  the  mortgage  is  of  a 
dry  reversion.  Now  v.  Vigures^  1  Ch. 
Rep.  33.-3.  Where  the  mortgagor  dies,  >i 
and  the  reversion  descends  on  an  in- 
fant. Booth  V.  Rich^  1  Vern.  295.  see 
Williamson  v.  Gordon^  1  Ves.  114. — 
4.  Where  the  mortgage  is  of  an  ad- 
vowson,  Mackenzie  v.  Robinson^  3  Atk, 
558.  and — 5.  Under  Lord  Roslyn's  or- 
der, where  the  mortgagor  becomes  bank- 
rupt, see  4  Bro.  548.  Eden.  B.  L.  98. 

(8)  Decree  affirmed   defendant  to 
have  the  1 0/.  deposit,  L.  R. 
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LANGLEY  against  Earl  of  OXFORD.  Case  6. 

  Trin.  Vacat. 

1743. 


[Lib.  Reg.  1742.  B.  fo.  528.] 

Bill  by  specific  legatee  of  a  mortgage,  to  foreclose  against    g;^C-  ^ejjt. 
the  representative  of  the  mortgagor,  who  pleaded  an  account  vol.  6.  fo.  173.] 
settled  between  him  and  the  executor  of  the  mortgagee,  and 
a  release. 

Lord  Hardwicke,  C. — This  is  not  a  question  of  fraud  or 
collusion,  but  whether  plaintiff  had  such  a  lien  on  the  estate 
as  to  make  her  being  a  party  to  the  account  necessary.  Here  Specific  de- 
ls a  specific  lien  on  the  land  devised  to  plaintiff;  and  I  can-  Mortgage  is 
not  see  how  the  private  account  between  the  executor  of  the  not  bound  by 

,   ■;  ,  T    1  '       .^  J  1        an  account 

mortgagee  and  debtor  can  discharge  it :  the  mortgagor  has  settled  be- 
not'ice  of  the  specific  lien,  the  bequest  is  notice  to  him,  and  pJ^ggg^J^J^tlv^^^^ 
he  is  bound  by  it.   Suppose  a  bond  debt  due  to  B.  and  after  of  the  mort- 
B.  assigns  it,  the  obligor  is  bound  by  having  notice  of  the  ^^^^^  of  ^tlie 
assignment,  and  his  payment  to  B,  afterwards  will  not  be  a  mortgagee, 
discharge  as  to  the  assignee.    If  the  mortgage  had  been  de- 
vised in  general  to  pay  debts  and  legacies,  such  account  with 
the  executor  would  have  been  a  discharge,  but  it  is  not  in 
the  case  of  a  specific  legacy. 

His  Lordship  was  inclined  to  overrule  the  plea^  but  the   2  Wms.  148. 
case  of  Etver  v.  Corbet  being  cited,  it  was  ordered  to  stand 
for  an  answer,  with  liberty  to  except.  (1) 


(1)  Lord  Oxford  having  put  in  a  300.    The  facts  of  the  case  do  not  ap- 

further  answer,  the  cause  came  on  again  pear  in  Lib.  Reg.  but  they  will  he 

before  Lord  Hardwicke,  on  the  10th  found  in  the  Appendix  to  the  present 

13th  and  14th  days   of  Mai/  1748,  Edition,  together  with   Lord  Hard- 

when  the  plaintift''s  bill  was  dismissed  wickers  judgment  as  given  in  ]\Ir.  Serjt. 

without  costs,  Lib.  Reg.  1747.  B.  fo.  Hill's  MSS.^See  Appendix.  (C.) 
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Case  7.  FLOYER  against  Sir  BROWNLOW  SHERARD, 

Hilary.   

[Lib.  Reg.  1743.  A,  fo.  229.] 

Agreement  for        LoRD  ChANCEIXOR. 

SuiTwfn  noT  '^^^^  more  than  an  agreement  for  the  purchase  of  two 
set  i'j^^l^^e^  annuities  for  the  seller's  life^  at  six  years  purchase,  charge- 
too  cheap,  if  able  Upon  dividends  of  Bank  stock,  and  of  which  Sir  Brown- 
there  is  no  irn-  tenant  for  life;  And  the  bill  was  brought  by  Mr. 

position.  (2}  ,  ,  ^  J 

Bill  brought     i^Yoyer  against  Sir  ^ro?«;/2/o?^;  and  the  trustees,  to  have  the 
chaser  of  ^an-    '^I'l'^^ars  and  accruipg  payments  secured  ;  and  accordingly  a 
nuity  charged    decree  was  made  at  the  Rolls  for  payment  thereof.  From 
in  trustees    '  which  decree  Sir  Broiunloiu  has  appealed.  (I) 
names,  to  be        Here  is  no  evidence  of  any  particular  imposition  by  the 

paid  the  an-  ^  ^  .  ^ 

nuity;  and  de-  plaintiff;  nor  does  it  appear  to  be  a  bargain  sought  by  plain- 
tiff,  but  proposed  by  defendant's  agent. 

The  question  therefore  is.  Whether  the  Court  can  infer 
any  imposition  from  the  price  ? 

It  is  the  most  uncertain  thing  in  the  world ;  and  though 
there  are  some  calculations  in  general  concerning  the  value 
of  annuities,  yet  they  depend  upon  circumstances  :  and 
there  is  always  a  great  difference  made,  as  to  the  price,  be- 
tween granting  an  annuity  for  the  buyer's  life  and  the  sel- 
ler's. (3)    By  the  proofs  in  the  cause_,  it  appears  that  an- 


(1)  The  original  hearing  was  on  4th 
July  1743.,  Lib.  Reg.  1742.  A.  fo.  530. 
The  annuities  purchased  were  one  of 
200/.  for  which  1,200/.  was  paid  :  and 
one  of  120/.  for  which  700/.  was  paid. 

(2)  It  is  now  clearly  settled,  that  a 
court  of  equity  will  not  grant  relief,  on 
account  of  mere  inadequacy  of  price, 
unless  the  inadequacy  be  so  excessive 
as  to  amount  in  itself  to  conclusive  and 
decisive  evidence  of  fraud.  Griffith 
V.  Spratley,  1  Cox.  383.  S.  C.  2  Bro. 
C.  C.  178.  in  note.  Mathews  v.  Feaver, 

1  Cox.  278.  Stephens  v.  Bateman^  1 
Bro.  C.  C.  22.   Heathcote  v.  Paynon^ 

2  Bro.  C.  C.  167.  Loioe  v.  Barchard, 
8  Ves.  137.  Underhill  v.  Norwood. 
10  Ves.  219.    Pickett  v.  Loggoti,  14 


Ves.  215.  M'Ghee  v.  Morgan,  2  Sch. 
and  Lef.  394.  in  note.  Lukey  v, 
0''Donnel,  ib.  470.  Murray  v.  Palmer, 
lb.  488.  Martin  v.  Cole,  in  Chanc. 
13  Nov.  1733.  Lib.  Reg.  1733.  A.  fo. 
156.  S.  C.  MS.  and  2  Madd.  421.  in 
note.  Norn.  Maskeen  v.  Cole.  Copts 
\.  Middleton,  ^  Madd.  410.  ^ee  Bul- 
lock V.  Saddlier,  post,  764.  Morse  v. 
Royal,  12  Ves.  373.  Sugd.  Vend.  231. 
«fe  18  Ves.  311.  It  has  been  held  that 
the  inadequacy  must  be  so  gross  as  to 
shock  the  conscience.  See  in  Gibson  v. 
Jeyes,  6  Ves.  273.  Coles  v.  Trecothick, 
9  Ves.  246.  Gwynne  v.  lieaton^  1 
Bro.  9. 

(3)  See  Lawley  v.  Hooper,  3  Atk. 
280. 
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iiuities  for  the  seller's  life  are  sometimes  sold  for  seven  years 
purchase^  and  sometimes  for  six.  Take  it  in  the  most  un- 
favourable light  for  plaintiff,  it  is  sold  but  one  year  under 
the  common  value  ;  and  this  Court  will  not  take  upon  them 
to  set  aside  those  grants,  because  sold  one  year  too  cheap, 
where  it  is  the  agreement  of  the  parties. 

As  to  the  state  of  defendant's  health,  that  is  very  mate- 
rial, and  will  greatly  vary  the  price  5  and  it  appears  from 
some  of  the  witnesses,  thut  he  was  in  a  bad  state  of  health, 
and  therefore  this  Court  can  lay  no  great  stress  upon  its 
being  under  value. 

It  was  said,  that  the  defendant  was  in  great  necessity  at 
the  time  of  granting  these  annuities  5  and  so  persons  gene- 
rally are  when  they  make  contracts  of  this  kind  :  but  this 
differs  from  the  case  of  young  heirs,  (4)  because  there  it  is 
an  anticipation  of  the  profits,  and  before  the  estate  comes 
into  possession.  Here  Sir  Broivnloiv'^  father  was  dead,  and 
he  -in  possession,  and  no  evidence  to  shew  any  particular 
distress  the  defendant  was  in. 

The  principal  point  was,  the  public  consideration  of  con- 
tracts of  this  sort,  that  instead  of  relieving  persons,  they 
only  dip  them  further  in  distress.  If  it  was  an  annuity  for 
gaming  debts,  (5)  or  supplying  extravagance ;  as  jewels,  &c. 
it  would  be  within  such  rule ;  but  this  is  a  sale  for  money, 
and  an  absolute  one,  and  only  one  year's  purchase  disputed 
as  to  the  real  value  given  for  it. 

This  is  a  sale  for  an  annuity  absolutely,  and  not  redeem- 
able ;  but  when  they  are  redeemable,  the  Court  looks  upon 
it  as  an  evasion  of  the  statute  of  usury,  and  only  a  loan  for 
money. 

The  next  objection  was,  as  to  this  Court's  giving  relief ; 
for  in  many  cases  the  Court  will  not  set  an  agreement  aside, 
and  yet  not  extend  any  relief.  But  in  the  present  case  there 
is  no  difference  between  setting  it  aside  and  not  giving  re- 
lief.   There  is  no  bill  brought  by  Sir  Broiunlow  to  set  it 


Floyer 

against 

SlIERARD. 


[19] 


An  annuity  re- 
deemable is  t\ 
loan  for  mo- 
ney. (6) 


[In  many  cases 
the  court  will 
not  give  relief, 
where  it  will 
not  set  an 
agreement 
aside.] 


(4)  With  respect  to  purchasers 
from  expectant  heirs,  see  Gowland 
L^aria^  17  Ves.  20.  Evans  v. 
Peacock^  16  Ves.  512.  Davis  v.  Duke 
of  Marlborough^  2  Swanst.  108.  139. 
Shelly  V.  Nash^  3  Madd.  236.  Mar- 
sack  V.  Reeves.  6  Madd.  108.    Fox  v. 


Wright^  ib.  111.  and  see  Twcdilell  v. 
Tzoeddell,  1  Turn.  1. 

(5)  Rawden  v.  Shadzcell,  post  269. 

(6)  See  what  is  said  by  Lord  Thur- 
lozo  in  Fox  v.  Mackrcth^  2  Bro.  C.  C. 
411.  and  sec  Scarlc  v.  Carpenter^  post 
243.  and  the  cases  in  the  note  there. 
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aside,  and  therefore  this  Court  will  not  let  things  stand  stilly 
but  must  do  justice  between  the  parties. 

Two  hundred  pounds  a  year  is  granted  out  of  the  estate 
of  Sir  Broiunlow,  which  was  1,000/.  ^er  annum.  But  it  ap- 
pears there  were  annuities  to  the  amount  of  850/.  a-year 
granted  before  :  and  therefore,  if  Mr.  Floyer  had  known  of 
such  incumbrances,  he  would  hardly  have  purchased  these 
annuities ;  and  there  is  no  way  of  coming  at  the  dividends 
but  in  this  Court,  being  equitable  estate  in  the  defendant ; 
and  therefore  it  is  not  coming  into  this  Court  for  assistance; 
but  as  it  is  a  grant  of  an  equitable  estate,  it  is  necessary  to 
come  into  this  Court.  The  trustees  cannot  safely  pay  the 
dividends  to  any  body  else,  after  notice  of  this  grant ;  and 
therefore,  in  a  case  of  this  kind,  the  Court  is  as  much  bound 
to  give  its  relief,  as  if  it  was  a  legal  title,  and  an  action 
brought  at  law ;  the  Court  of  law  must  be  obliged  to  let  the 
party  make  use  of  the  legal  title. 

This  is  a  very  unfavourable  case  on  the  part  of  Sir  Brown- 
low,  in  selling  annuities  out  of  an  estate  before  incumbered 
to  the  full  value. 

Decree  affirmed. 


,     '  Case  8.       ATTORNEY- GENERAL  against  Lord  WEYMOUTH 
^/O^t^  ^^j^  ,  and  Others. 

^         ^  In  Lincoln'r  SiR  JoHN  James,  late  of  Saint  Edmund's  Bury,  Baronet, 

ma^^'^Term  ^^^^  ^^^^^^  ^^^^^  ^^^V  ^^40,  devised  to  Richard 

16  Geo.  2.  Dalto7i,  James  Calthorpe,  and  Joshua  Grighy  (the  execu- 

[S^C.  Coxe  ^^^s  will),  their  heirs  and  assigns,  for  the  use  of  them^ 

MSS.  w.  66,]  their  heirs  and  assigns,  all  and  every  his  manors,  messuasres. 

Devise  of  land  i  /      t  i     i         i    i  i  i 

to  be  sold,  and  lands,  tenements  and  hereditaments,  both  ireehold  and  copy- 
the  money!  af-  ^  ^^'^  ^^^^  estate  whatsoever,  in  trust,  to  sell  and 

ter  payment  of  dispose  thereof,  as  soon  as  conveniently  might  be  after  his 

diarity^  ^The  decease,  and  to  pay  all  the  monies  to  arise  by  sale  thereof, 

devise  held  to  ^nd  the  rents,  issues,  and  profits  in  the  mean  time,  and 

De  void,  by  i  /    i  ' 

Stat,  of  Mort-  until  such  sale  (all  necessary  charges  deducted),  unto  such 

main.  (1) 


(1)  See  Aitorney-General  v.  Greaves^  and  Attorney-General  v.  Tomkins< 
post  155  &  216.  and  notes  there. 
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against 
Lord  Wey- 
mouth. 


person  or  persons,  and  for  such  uses,  intents,  and  purposes,  Attorney 
as  he  had  thereafter  given  and  bequeathed  the  same  ;  and  General 
then  he  bequeathed  4,000/.  to  his  late  brother's  widow, 
Elizabeth  Jcmies  j  and  4,000/.  to  the  said  James  Calthorpe  ; 
and  to  the  said  Joshua  Grighy,  and  one  Orbell  Ray,  1,000/. 
to  be  laid  out  by  them  as  a  fund  for  certain  charitable  uses, 
which  he  forebore  to  mention,  because  they  knew  his  designs 
as  to  charities  ;  (2)  and  likewise  200/.  to  Joshua  Grigby,  for 
his  care  and  trouble  ;  and  then  he  declared  his  mind  to  be, 
that  his  debts,  funeral  expences,  and  legacies  by  his  said 
will  given  and  bequeathed,  should  be  paid  and  satisfied  by 
and  out  of  his  personal  estate,  if  the  same  should  be  suffi- 
cient for  that  purpose  ;  but  if  the  same  should  fall  short, 
then  he  further  declared,  that  such  deficiency  should  be 
made  good,  by  and  out  of  the  monies  to  arise  from  the  sale  [  ^1  ] 
of  his  real  estate,  or  of  the  rents  and  profits  in  the  mean 
time,  [and]  subject  to  the  payment  of  his  said  debts,  le- 
gacies, and  funeral  expences,  he  gave  and  bequeathed  all 
the  monies  to  arise  by  sale  of  his  real  estate,  and  by  the 
rents  and  profits  thereof  in  the  mean  time,  and  until  such 
sale,  and  also  all  his  personal  estate,  unto  the  said  Richard 
Dalton,  James  Calthorpe,  and  Joshua  Grigby,  his  said  ex- 
ecutors, in  trust,  to  pay  over  one  equal  moiety  thereof  to 
the  Governors  of  the  Hospital  of  Bethlem,  in  London,  for 
the  benefit,  use,  and  support  of  incurable  lunatics  [to  be 
maintained  in  the  said  Hospital,]  and  upon  trust  to  pay  over 
the  other  moiety  thereof  to  the  treasurers,  for  the  time 
being,  of  a  society  who  call  themselves  the  Governors  of 
Saint  George's  Hospital,  near  Hyde  Park  Corner,  to  be  ap  - 
plied  towards  carrying  on  the  designs  of  the  said  Hospital. 

And  thereupon  the  Attorney -General^  at  the  relation  of 
the  said  Hospital,  filed  an  information  against  the  said  trus- 
tees under  the  will,  and  against  Lord  TVey mouth  and  other 
persons  who  claimed  as  heirs  at  law  to  the  testator,  some 
of  whom  had  taken  possession  of  his  real  estate,  praying 
that  the  testator's  estate  might  be  sold  and  the  money 
arising  by  such  sale,  and  also  all  monies  received  or  to  be 
received  for  mean  profits  till  such  sale,  might  be  applied  for 
the  uses,  intents,  and  purposes  directed  and  appointed  by 
the  said  will,  and  to  supply  the  defect  of  a  surrender  of  a 
copyhold  estate,  to  the  use  of  the  will,  in  favour  of  the  said 


(2)  "  And  he  did  not  doubt  their  strict  compliance  therewith."   L.  R 
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rWhere  the 
Stat,  of  iMort- 
raain,  9  Geo.  2. 
is  pleaded  to 
an  information 
by  a  defendant 
who  is  in  pos- 
session, he 
need  not  shew 
title  in  him- 
self, but  only 
want  of  title  in 
the  relators.] 


charities  or  that  the  whole  real  estate  of  the  testator  might 
be  so  marshalled^  and  such  directions  given,  as  would  best 
answer  the  charitable  purposes  of  the  testator. 

The  defendant  Lord  Weymouth,  as  to  so  much  of  the  said 
information  as  prays  that  the  monies  arising  by  sale  of  such 
part  of  the  real  estate  of  the  said  Sir  John  James  as  came  to 
the  said  Sir  John  James  by  purchase,  or  which  descended  to 
him  on  the  part  of  his  mother ;  and  that  the  monies  which 
have  arisen  or  been  received,  or,  till  such  sale  shall  be  had, 
may  arise  and  be  received  by  the  rents  and  profits  thereof, 
may  be  applied  to  and  for  the  charitable  uses,  intents,  and 
purposes  in  the  will  of  the  said  Sir  John  James  directed 
and  appointed;  pleads  the  statute  made  in  the  ninth  year  of 
his  present  Majesty,  (3)  entitled.  An  Act  to  restrain  the  dispo- 
tion  of  lands  whereby  the  same  become  unalienable  ;  and  by 
his  answer  sets  out  his  title  to  the  premises  as  heir  to  the 
testator,  on  the  part  of  his  mother,  on  a  supposition  that  Sir 
John  James  died  without  heirs  on  the  part  of  his  father. 

On  arguing  this  plea  at  Lincoln^ s-Inn  Hally  the  Attorney-^ 
General,  &c.  on  the  part  of  the  information,  pressed  that  the 
plea  might  stand  for  an  answer,  alleging,  that  they  were  not 
sufficiently  prepared  on  a  point  of  such  importance  ;  but  the 
Chancellor  being  unwilling,  they  were  obliged  to  argue  it. 

Lord  Chancellor,—-!  should  be  very  glad,  if  there  was  any 
doubt  in  tliis  case,  to  let  the  plea  stand  for  an  answer,  with 
liberty  to  except,  &c.  but  where  the  Court  has  no  doubt  it  is 
not  for  their  credit  to  let  the  parties  proceed  ;  and  to  suppose 
that  I  have  any  doubt  concerning  it,  may  encourage  persons 
to  try  the  experiment  of  leaving  their  lands  to  charities  in 
this  manner,  when  there  is  a  certain  way  of  doing  it  pointed 
out  by  the  act  of  Parliament. 

An  objection  has  first  been  made  to  this  plea,  because  the 
defendants  have  not  sufficiently  shewn  themselves  to  be  heirs 
at  law  to  whom  this  estate  can  descend.  But  I  am  of  opi- 
nion, that  this  is  not  material  upon  this  plea,  the  defendants 
being  in  possession  ;  and  were  they  strangers  in  possession, 
they  need  not  have  shewn  a  title  in  themselves,  but  a  want 
of  title  in  the  relators,  and  have  pleaded  this  act  of  Parlia- 
ment by  way  of  bar.  Upon  the  merits  there  are  two  general 
considerations;  1st.  What  is  the  true  construction  of  this  act 
of  Parliament  ?  2dly.  What  is  the  effect  of  this  will  ? 


(3)  9  Geo.  2.  ch.  3S. 
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It  is  insisted,  that  the  true  intention  of  the  act  was,  ac-  Attorney- 
cording  to  its  title,  to  restrain  the  disposition  of  lands  where-  General 
by  they  became  lanalienable ;  and  this  was  the  only  inten-  j^qj^^^^-^^y- 
tion  of  the  act.  mouth. 

But  I  think  the  intent  of  the  act  is  taken  up  much  too  [The  title  of  Jc^^^y^^^ 
short ;  for  the  title  is  no  part  of  the  act,  and  has  often  been  lament  is'no'  A  i^Je'^^'; 
determined  not  to  be  so,  nor  ought  it  to  be  taken  into  con-  P^^^t  of  the  ^^^^^^^^^^^^^^^ 
sideration  in  the  construction  of  this  act,  for  originally  there      j-  ^3  -j/j^^^^^ 
were  no  titles  to  the  acts,  but  only  a  petition,  and  the  King's  %  ^ 2S 

answer ;  and  the  judges  thereupon  drew  up  the  act  into  form 
and  then  added  the  title  ;  (4)  and  the  title  does  not  pass  the 
same  forms  as  the  rest  of  the  act,  only  the  speaker,  after  the 
act  is  passed,  mentions  the  title,  and  puts  the  question  upon 
it,  therefore  the  meaning  of  this  act  is  not  to  be  inferred  from 
the  title,  but  we  must  consider  the  act  itself.  It  first  takes 
notice,  that  gifts  and  alienations  of  lands  in  mortmain  are 
prohibited  by  divers  wholesome  laws,  as  prejudicial  to  the 
common  utility  5  and  then  it  proceeds,  that  nevertheless  this 
public  mischief  has  greatly  increased,  by  many  large  and  im- 
provident alienations  or  dispositions,  made  by  languishing  or 
dying  persons,  or  by  other  persons,  to  uses  called  (charitable) 
to  take  place  after  their  deaths,  to  the  disherison  of  their 
lawful  heirs.  The  reason  of  this  statute  was,  (5)  to  hinder  gifts  [The  intention 
by  dying  persons,  out  of  a  pretended  or  mistaken  notion  of  Mortmain.] 
religion,  as  thinking  it  might  be  for  the  benefit  of  their  souls 
to  give  their  lands  to  charities  which  they  paid  no  regard  to 
in  their  lifetime  ;  and  therefore  the  act  of  Parliament  has  not 
absolutely  prohibited  the  disposition  of  land  to  charitable 
uses,  but  left  it  to  be  done  by  deed  executed  a  year  before  the 
death  of  the  grantor,  and  enrolled  within  six  months  after  ex- 
ecution, though  this  will  render  them  equally  unalienable ; 
but  the  legislature  blended  the  two  inconveniences  together, 
the  acts  of  languishing  and  dying  persons,  and  the  disherison 
of  heirs. 

This  being  the  general  intention  of  the  act.  What  is  the 
provision  of  it?  That  from  and  after  the  24th  of  June, 
1736,  no  manors,  lands,  tenements,  &c.  nor  any  personal 
estate  to  be  laid  out  in  the  purchase  of  lands,  shall  be  given, 
granted,  aliened,  limited,  released,  assigned,  and  transferred, 

(4)  III  Mr.  Coxes  MS.  this  passage  day  the  title  does  not  pass,"  kc. 

stands  thus    "  And  such  title  was  only  (5)  "  Was  to  prevent  the  disherison 

"  a  direction  to  find  it  out  by  amongst  "  of  lieirs,  and  as  a  guard  to  hiudor," 

"  the  Rolls  of  rariiameat,  and  at  this  Coxe,  MS. 
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Attorney- 
General 
against 
Lord  Wey- 
mouth. 


Ji  v»  [  24  ] 

[Not  only  gifts 
of  lands  are 
void  under 
Stat,  of  Mort- 
main, but  even 
any  charge  out 
of  them. (6)] 


[A  devise  of 
rents  and  pro- 
fits is  a  devise 
of  the  land 
itself.  (7)] 


or  appointed,  or  any  ways  conveyed  or  settled  upon  any 
person,  for  any  estate  or  interest,  or  any  ways  charged  or 
incumbered,  &c.  in  trust,  or  for  the  benefit  of  any  charitable 
uses  whatsoever. 

These  words  import,  1st,  That  it  shall  not  be  in  the 
power  of  any  person  to  convey  the  lands  themselves. 
2dly,  That  it  shall  not  be  in  their  power  to  charge  or  in- 
cumber them. 

And  therefore  it  must  be  agreed,  that  no  man  can  charge 
1,000/.,  500/.,  or  even  J  00/.  on  any  lands,  of  ever  so  great 
value,  to  any  charitable  use  whatsoever  j  and  the  present 
case  is  stronger,  as  it  gives  the  whole  residue  (after  pay- 
ment of  particular  legacies,  &c.)  to  a  charitable  use;  not 
only  the  gifts  of  lands  themselves  is  made  void  by  the  act, 
but  even  any  charge  out  of  them.  Then  consider  the  second 
question.  What  is  done  by  this  will ;  and  I  am  of  opinion, 
that  it  is  both  a  devise  of  the  land  itself,  and  a  gift  of  the 
money  (arising  by  the  sale  of  the  land,  after  payment  of 
particular  charges)  contrary  to  the  prohibition  of  the  act. 

1st.  It  is  a  gift  of  the  rents  and  profits  till  a  sale,  and 
how  long  it  will  be  before  a  sale,  till  what  time  it  will  be 
postponed,  nobody  knows ;  no  man  has  a  right  to  compel 
the  trustees  to  sell,  if  they  pay  the  debts  and  legacies,  but 
the  charity,  and  it  being  a  devise  of  the  rents  and  profits, 
it  is  a  devise  of  the  lands  themselves.  Then,  as  to  the  de- 
vise of  the  money  arising  from  the  sale,  I  do  not  think  it 
necessary,  in  order  to  determine  this  question,  to  say,  whe- 
ther it  is  to  be  considered  as  a  devise  of  the  land  or  money ; 
but  if  this  act  of  parliament  did  not  stand  in  the  way,  the 
person  entitled  to  the  residue  might  have  come,  and  prayed 
to  have  the  land  in  this  Court,  instead  of  the  money,  and 
might  have  retained  it  as  land,  and  the  rather,  as  the  testa- 
tor has  given  the  profits  till  sale,  so  that  he  has  made  them 
owners  of  the  equity  of  the  estates ;  and  therefore,  this  is 
as  strong  a  case  as  that  of  Roper  and  Ratcliffe,  (8)  But  I 
will  not  depend  upon  that  case,  because  I  am  of  opinion, 
that  whether  this  surplus  is  to  be  taken  as  money  or  land,  it 
is  just  the  same  thing,  and  that  this  act  of  parliament  is 


(6)  See  Negus  v.  Coulter,  post  367.    238.    Stretch  v 

(7)  See  in  Johnson  v.  Arnold,  1 
Ves.  171.  Conyngham  \.  Conyngham, 
ib.  523.  Allan  v.  Backhouse,  2  V.  & 
B.  74.  Belt  V.  Mitchelsoji,  Belt.  Suppl. 


Watkins,  1  Madd. 
256.  South  V.  Alleyn,  Salk.  228. ;  and 
see  post  95.  and  note  there. 
(8)  9  Mod.  181. 
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Lord  Wey- 

TH. 


stronger  than  that  of  11th  and  12th  TT,  3.  against  Papists,  Attorney 
for  there  the  disability  was  upon  the  person  taking ;  and  it  General 
was  said  on  his  behalf,  that  when  he  came  to  take  he  would  ^  agaiJlft 
have  it  as  money,  and  the  act  of  parliament  has  created  no  ^ 
disability  to  take  money :  but  here  the  disability  is  laid  v-^^ 
upon  the  person  devising.  (9)  The  prohibition  is,  that  no 
manors,  &c.  shall  be  given,  &c.  by  any  manner  of  words,  or 
any  ways  charged  or  incumbered  by  any  persons  whatso- 
ever ;  and  the  subsequent  clause  makes  void  all  charges  and 
incumbrances  for  the  benefit  of  a  charity. 

Therefore,  if  Sir  J'ohn  James,  instead  of  devising  the  [  25  ] 
surplus,  had  said,  1  charge  my  real  estate  with  the  payment 
of  1,000/.  to  a  charity,  it  would  certainly  have  been  void  by 
the  express  words  of  this  act ;  and  will  it  not  then  be  ex- 
tremely  absurd  to  say,  he  shall  be  able  to  give  his  whole 
real  estate  to  be  turned  into  money,  for  the  benefit  of  a 
charity.  (10) 

It  is  impossible,  in  my  opinion,  to  say,  that  such  a  de- 
vise as  this  can  be  maintained,  and  therefore  I  think  it 
would  be  very  wrong  to  let  the  plea  stand  for  an  answer, 
which  might  lead  the  parties  into  further  expence,  and  in- 
duce people  to  devise  their  lands  in  this  manner. 

Plea  allowed. 


On  5th  February,  1745,  this  cause,  and  another  in  which 
James  was  plaintiff,  against  Lord  Weymouth  and  others, 
came  on  to  be  heard,  with  respect  to  the  charities,  and 
other  matters  3  when  Lord  Hardwicke  established  the  will, 
and  directed  the  trusts  to  be  performed,  except  as  to  the 
devise  of  the  surplus  of  the  real  estate  (11)  to  charities  3  and 
declared,  if  the  personal  estate  is  not  sufficient  to  pay 
debts,  funeral  expences,  and  legacies,  that  the  legacy  of 
1,000/.  and  the  interest  given  in  trust  to  be  laid  out  and  set- 
tled as  a  fund  for  charitable  uses,  ought  to  be  satisfied  en- 


(9)  See  Mogg  v.  Hodges^  2  Ves.  52. 

(10)  "  If  he  could  not  give  a  part 
of  it  ?"  Coxe,  MS. 

(11)  "  Or  of  the  monies  to  arise 
"  from  tlic  sale  thereof,  and  of  the 
"  rents  and  profits  thereof  in  the  mean 
"  time,  upon  trust  for  the  charitable 
"  uses  in  testator's  will,  which  his 
"  Lordship  declared  was  contrary  to 
"  Stat.  9  Geo.  2.  c.  36.  And  declared 


"  in  case  after  payment  of  the  debts, 
"  funeral  and  testamentary  expences 
"  and  legacies,  there  should  remain  any 
"  surplus  of  said  testator's  personal  es- 
"  tate,  then  that  such  surplus  should  be 
applied  to  and  for  the  charitable  pur- 
"  poses  declared  by  the  will ;  but  if  the 
"  personal  estate  is  not,"  &c.  as  in  the 
text.    Lib.  Hog.  1745.  A.  325. 
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Attorney-  tirely  out  of  the  personal  estate,  as  far  as  the  same  will  ex- 
General    tend,  and  that  the  residue  of  testator's  debts,  and  other  le- 
Lor^^Wey  interest  thereof,  ought  to  be  raised  and  paid 

MOUTH.  "  ^'^^^  estate ;  and  decreed  accordingly.  James 

brought  the  last  bill,  as  heir  at  law  on  the  father's  side,  to 
set  aside  the  charitable  devises,  and  for  an  account  of  rents 
and  profits.  Court  will  marshal  assets  in  favour  of  a  chari- 
table legacy. 


Case  9. 


PIPON  against  PIPON.  (1) 


Lib.  Reg.  1743.  B.  fo.  428.] 


Trin.  1744. 
[S.  C.  Hill. 
MSS.  3  vol. 
51.] 

[  26  ] 
Personal  es- 
tate of  intes- 
tate is  distri- 
butable ac- 
cording to  the 
laws  of  the 
country  where 
he  was  resi- 
dent at  the 
time  of  his 
death.  (2) 


Bill  by  plaintiffs,  as  representatives  of  several  sisters  of 
Pijwn  the  intestate,  against  the  defendants,  who  are  sisters 
of  the  intestate.    The  case  was  : — 

The  intestate  died  at  Jersey^  and  at  the  time  of  his 
death  there  was  owing  to  him  500/.  bond-debt,  in  London  : 
the  plaintiffs  brought  their  bill  for  a  distribution  of  the  500/. 
according  to  the  stat.  of  Car.  2. ;  and  the  question  was. 
Whether  it  shall  be  distributable  according  to  the  laws  of 
JEngland,  it  being  found  in  the  province  of  Canterbury,  in 
which  case  the  plaintiffs  will  be  entitled  to  part ;  or  whether 
it  shall  be  distributed  according  to  the  laws  of  Jersey,  where 
the  intestate  resided  at  the  time  of  his  death;  in  which  case, 
the  plaintiffs,  by  those  laws,  would  not  be  entitled  to  any 
part  of  it  ? 

On  the  part  of  the  plaintiff  was  cited  Dy.  305.  that  a 
bond- debt  is  distributable  according  to  the  laws  of  the 
place  where  found,  after  the  intestate's  death.  That  local 
customs  only  affect  j>ro  tanto,  and  within  their  extent. 


(1)  See  the  facts  of  this  case,  and 
Lord  Ilardwicke^s  judgment,  Append. 

(«). 

(2)  It  is  distributable  according  to 
the  laws  of  the  country  where  his  do- 
micile was  at  the  time  of  his  death; 
and  though  the  place  of  his  residence 
at  that  time  is  prima  facie  his  domicile, 


yet  that  may  be  rebutted  by  circum- 
stances. Bemped  v.  Johnson^  3  Ves. 
198.  Somerville  v.  Lord  Somervilie^ 
5  Ves.  750.  Munroe  v.  Douglass^  5 
Madd.  379.  Ommaney  v.  Bingham, 
Dom.  Proc.  18th  March,  1796.  cited 
5  Ves.  757.  See  Polinger  v.  Whit- 
marly  3  Mer.  67. 
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1  Vern.  134.  That  here  were  separate  administrations^  and  Pipon 
tlie  effects,  in  such  place,  must  go  according  to  the  law  of  against 
each  place :  that  the  custom  of  London  follows  the  person  Pipon. 
wheresoever  he  goes,  and  is  not  founded  on  the  locality  of 

the  effects  ^  but  the  custom  of  the  province  of  York  is  local. 

2  Vern.  82.    Cholmley  v.  Cholmley.    And  the  party  that 
comes  to  plead,  must  not  only  plead  the  death  of  the  intes-  ■ 
tate,  but  also  that  the  effects  were  within  the  province,  as 
was  done  in  Goodwin  v.  Ramsden^  1  Vern.  200. 

On  the  part  of  the  defendants  it  was  argued,  that  a  per- 
sonal estate,  from  its  nature,  follows  the  person,  and  is  sub- 
ject to  the  same  law  to  which  he  was  subject :  the  reason 
why  administration  is  necessary  in  both  provinces,  where 
there  are  effects  in  both,  is  because  they  are  different  juris- 
dictions, and  not  because  the  laws  and  customs  in  each 
province  are  different;  and  it  was  said,  if  the  effects  were 
to  be  distributed  according  to  their  locality,  it  would 
greatly  affect  our  public  funds  \  for  no  foreigner  would  be 
concerned  in  them,  if,  after  his  death  intestate,  the  per- 
sonal estate  which  he  had  here  was  to  be  distributed  accord- 
ing to  our  laws,  and  not  according  to  those  of  his  own 
country. 
Lord  Hardwicke,  C. 

I  should  be  very  miwilling  to  go  into  the  general  question, 
for  it  is  very  extensive.    This  is  merely  the  case  of  a  debt. 
The  question  then  is,  V^hether  the  plaintiffs,  as  next  of  kin,      [  27  ] 
have  a  right  to  call  for  an  account  of  this  part  of  the  residue 
only  ?  and  I  think  there  is  not  sufficient  ground  for  it.  If 
I  was  to  go  into  the  general  question,  the  personal  estate 
follows  the  person,  and  becomes  distributable  according  to 
the  law  or  custom  of  the  place  where  the  intestate  lived.  As 
to  the  usage  of  taking  out  administration,  that  is  only  to  give 
the  party  power  to  sue  within  such  a  jurisdiction,  and  does 
not  any  way  determine  the  equitable  right  which  the  party 
has  to  the  effects  :  this  argument  holds  the  same  as  to  foreign 
countries,  in  relation  to  this  question.    Though  Jersey  is 
under  the  King's  dominion,  as  part  of  his  duchy  of  Norman- 
dy, yet  it  is  governed  by  its  own  laws )  and  if  the  question 
was  to  be  determined  now,  I  think  the  locality  could  not  pre- 
vail, for  it  would  be  extremely  mischevious,  and  would  affect 
our  commerce.    No  foreigner  could  deal  in  our  funds  but  at 
the  peril  of  his  effects  going  according  to  our  law  s,  and  not 
those  of  his  own  country.    The  words  of  the  statute  are  very 
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PiPON 

against 

PiPON, 


particular  viz.  the  residue  undisposed  of  is  to  be  distrihutedj 
&c.  so  that  the  plaintiffs  are  wrong  in  coming^into  this  Court 
for  an  account  of  only  part ;  for  by  the  statute,  an  account 
must  be  decreed  of  the  whole,  and  the  general  administrator 
is  not  before  the  Court,  If  I  was  to  direct  an  account  of  the 
whole,  the  Courts  in  Jersey  would  act  contrary,  which  would 
be  to  involve  people  in  great  difficulties.  This  case  differs 
from  where  a  specific  part  consists  of  chattels  here  in  Eng- 
land, 

Bill  dismissed  with  [40  shillings]  costs. 


Thome  v.  Wathms  in  Ch.  30th  October  1750,  (3)  ad 
idem.  Vide  (4)  Prec.  in  Ch.  578. — —Burn  appellant,  Cole 
respondent,  before  the  Privy  Council,  7th  April,  1762.  [post 
415.] 

Wallis  V.  Brightwell,  2  Wms.  88.  One,  by  will  made  in 
England,  devises  lands  in  Ireland  in  trust  to  pay  80/.  a-year 
to  his  wife  for  life.  The  testator,  his  wife  and  trustee,  lived 
in  England,  Held,  the  annuity  should  be  paid  in  English 
money,  without  charge  of  remittance.  * 


[If  a  testator 
living  ill  Eng- 
land devise  an 
annuity  charg- 
ed on  land  in 
Ireland  to  a 
person  living 
in  England,  it 
shall  be  paid  in  English  money.]  (5) 


(3)  2  Ves.  sen.  35. 

(4)  Bowaman  v.  Reeve, 

(5)  Piers  on  v.  Garnell^  2  Bro.  C.C. 
38.  Malcolm  v.  Martin,  3  Bro.  C.  C. 
53.    Saunders  v.  Drake^  2  Atk.  465. 


Cocker  ell  v.  Barber^  16  Ves.  461. 
The  currency  of  Ireland  is  now  assimi- 
lated to  that  of  Great  Britain  by  stat. 
6  Geo.  4.  c.  79. 


CARTE  against  CARTE. 


[Lib.  Reg.  1744,  A.  fo.  261.] 


[  28  ] 

Case  10. 

At  Lincoln's 

Inn  Hall, 
11th  March, 
1744. 

[S.C.  7  Hill's  Samuel  Carte,  prebend  of  Tashbroolce,  in  1714,  granted 
if  Mr.  R^ound^s  ^  ^^^^^     ^^^^  prebendal  lands  to  one  of  his  children  for  21 

MSS.  tot :  Verb.  S.  C.  3  Atk.  174.  Ridgw.  210.]  Cestui  que  trust  of  a  lease  by  will  directs 
that  his  eldest  son  shall  have  the  disposal  of  it.  He  afterwards  renews  the  lease  in  trustees's 
name  j  the  renewed  lease  passes  by  the  devise.  (1) 


(1)  If  a  testator  simply  bequeathes  renews  that  lease,  the  legatee  is  not  en- 
a  lease  of  which  he  is  possessed,  at  the  titled  to  the  benefit  of  the  new  lease, 
time  of  making  his  will,  and  afterwards    Marwoody,  Turner^  3  P.  W.  163.  Ab' 
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years,  who  declared  the  trust  to  be  for  Samuel  Carte  for  life 
and  then  for  such  purposes  as  Samuel  Carte  by  deed  or  will 
shall  appoint.  This  lease  was  renewed  annually,  and  on  every 
renewal  there  was  a  new  declaration  of  trust  executed ;  the 
latter  renewals  and  declarations  appear  to  have  been  all  made 
to  and  by  his  daughter  [^SaraJi], 

In  1735  he  made  his  will,  and  directed  his  eldest  son  Tho- 
mas should  have  the  sole  disposal  and  benefit  of  this  lease, 
and  made  him  executor  and  residuary  legatee. 

By  a  subsequent  clause,  which  was  inserted  in  a  void  be-  But  If  the  trus- 
tween  the  close  of  the  will  and  the  signing  (and  which  was  newarmakes' 
contended  bv  plaintiff  to  have  been  done  Ton  24th  September]  a  declaration 

n  1  T  \    1     .  1  .1      that  it  is  in 

1739,  and  to  amount  to  a  republication),  he  takes  notice  he  trust  for  such 
had  made  his  son  Thomas  executor  and  residuary  legatee ;  purposes  as 
and  declares,  that  if  his  son  should  be  molested  or  disturbed  skaii  appoi?it, 
by  any  prosecution  of  the  government,  by  which  he  would  no^^refer'to 
incur  a  forfeiture  of  his  interest,  and  could  not  be  his  execu-  subsequent 
tor,  he  makes  his  son  [Samuel,]  and  daughter  Sarah,  execu-  qfje^li) 
tors,  and  gives  them  what  he  had  given  his  son  Thomas, 

In  1739  [4th  of  September]  a  new  lease  was  granted  to 
Sarah,  and  a  declaration  of  trust  was  executed  by  herein  the 
same  words  as  the  former  had  been,  and  which  is  now  sub- 
sisting. The  will  and  clause  were  proved  as  one  will  in  the 
Spiritual  Court,  without  any  notice  being  taken  that  the 
clause  was  inserted  after  making  the  will.  (3) 

Lord  Hardwicke,  C. 

The  general  question  is.  Whether  the  renewed  lease  in 
1739  passed  by  the  will  in  1735  ? 

There  are  three  matters  for  consideration.    1^^,  Whether      [  29  ] 


Carte 

against 

Carte. 


ney  v.  Miller^  2  Atk.  597.  Ruclstone 
V.  Anderson,  2  Ves.  418.  Attorney- 
General  v.  Dozming,  post  573.  Hone 
V.  Medcroft,  1  Bro.  C.  C.  261.  Cappin 
V.  Fernyhougli,    2  Bro.  C.  C.  291. 
James  v.  Deane,  11  Ves.  387.  390. 
But  as,  in  case  of  a  chattel  lease,  the 
testator  may,  if  he  pleases,  give  not  only 
the  lease  existing  at  the  making  of  liis 
will,  but  also  any  renewed  lease  he 
may  have  at  his  death,  the  true  ques- 
tion in  all  such  cases  is.  Whether  it 
appears  on  the  will  to  have  been  the 
testators   intention,  that   the  legatee 
should  take  not  only  the  actual  lease, 
if  subsisting  at  his  death,  but  also  any 


renewed  lease  which  he  might  then  be 
possessed  of.  See  per  Sir  J.  Leach, 
V.  C.  in  Colegrave  v.  Manby,  6  Madd. 
84.  James  v.  Dean,  15  Ves.  238.  See 
Mr.  Sanders'  note  to  Carte  v.  Carte^ 
111  Atk.  176. 

(2)  See  Ward  v.  Ward,  post  299. 

(3)  The  bill  was  filed  by  the  eldest 
son,  Thomas,  claiming  the  whole  be- 
nefit of  the  lease  in  1739,  and  praying 
that  Sarah  miglit  assign  to  him.  Sa- 
muel  and  Sarah  contended,  that  71w- 
mas  was  only  entitled  to  one-third,  for 
that  the  lease  in  1739  ^s  a  revocation 
of  the  will,  and  did  not  pass  by  it. 
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Carte 
against 
Carte. 


Marwood  v. 
Turner,  3 
Wms.  163. 
171. 


[A  devise  of  a 
contingency  of 
a  freehold  is 
not  within  the 
statute  of 
wills] 

[A  lease  may 
be  devised 
though  not  in 
possession.] 


[30] 


the  will  made  on  the  19th  January,  1735  was  sufficient  to 
pass,  not  only  the  trust  then  in  being,  but  also  all  subse- 
quent benefit,  in  case  there  should  be  no  new  declaration  of 
trust  ?  And  this  will  depend  upon  the  new  lease  being  con- 
sidered a  revocation  of  the  will.  2c/,  Whether  the  new  de- 
claration on  the  subsequent  lease  will  make  any  alteration  ? 
And  that  depends  on  the  particular  penning  of  the  new  de- 
claration of  trust.  3(/,  Supposing  the  will  in  1/35  to  be  re- 
voked, either  by  the  determination  of  the  lease,  or  the  new 
declaration  of  trust  on  the  new  lease,  whether  here  is  suffi- 
cient evidence  of  a  republication  of  that  will  ? 

As  to  1st  question,  I  am  clear  it  is  sufficient  to  pass  a 
subsequent  benefit ;  all  the  cases  cited  of  revocations  of 
will  by  surrender  of  leases  have  been  of  legal  estates  of 
terms  of  years,  and  no  one  has  been  determined  on  the 
devise  of  a  trust  of  a  term.  The  case  in  Goldsh,  93.  and 
Abney\,  Miller^  (4)  11th  June  1743,  were  so  3  and  the 
latter  was  particularly  penned  to  confine  the  interest  of  the 
devisee  to  the  term  then  subsisting.  If  it  stood  merely  on 
the  intent  of  the  testator,  it  could  not  be  understood,  but 
that  when  he  gave  a  college  lease,  he  meant  all  renewed 
leases ;  but  the  intention  must  stand  with  the  rules  of  law, 
and  whether  it  does,  depends  on  the  penning  of  the  will. 

The  cases  of  terms  for  years  differ  greatly  from  a  devise 
of  the  freehold,  and  therefore  this  case  is  not  like  that  of 
Bunter  Y,  Cooke,  (5)  which  depended  on  the  words  of  the 
statute  of  wills,  which  says.  Any  person  having  an  estate 
may  devise.  The  devise  of  the  contingency  of  a  freehold 
is  out  of  the  statute,  as  has  been  properly  determined  in  the 
House  of  Lords  :  but  that  is  not  the  case  of  a  lease,  which 
may  be  devised  though  not  in  possession ;  so  that  here  is 
no  question  as  to  the  ability  of  the  testator  to  give  such 
future  interest ;  nor  could  there  be  any,  for  all  the  cases  of 
revocation  of  legacies  of  terms  for  years  depend  on  the 
short  penning  of  the  will.  As  therefore  the  testator  might 
have  used  words  that  would  have  passed  such  an  interest, 
the  question  is.  Whether  the  words  of  this  will  are  not 
sufficient  with  the  intention  ? 

The  testator  had  only  the  trust  estate ;  he  gives  by  his 
will  the  disposal  of  the  lease  to  his  son,  which  lease  was  in 
his  daughter's  name,  by  which  he  must  mean  to  give  the 


(4)  2  Atk.  593. 


(5)  Sa  lk.237. 
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trust  to  his  son,  and  all  the  profits  arising  from  it ;  and  it  Carte 
was  rightly  observed  at  the  bar,  that  the  words  are  to  be  against 
taken  in  as  large  sense  as  if  the  lease  and  declaration  of  Carte. 
trust  were  recited  ; — that  he  is  to  take  the  whole  trust,  and  f/Lrora  lease, 
not  the  trust  only  of  the  then  existing  lease,  but  of  any  re-  [^^g^g^Jgg^^^g^ 
newed  lease.    The  declaration  of  trust  gives  him  power  to  must  be  held 
surrender  the  lease,  &c.    What  can  he  surrender  for  ?   Not  ^^^gj;^  all 
to  part  with  the  beneficial  interest,  but  to  take  a  new  lease,  the  profits  ari- 
If  the  lease  and  declaration  of  trust  had  been  recited,  there  ^"^^  ^^^^  ^^'^ 
could  not  have  been  any  doubt,  and  therefore  it  must  be 
considered  as  a  devise  of  the  lease,  and  all  subsequent  in- 
terest.   This  construction  is  consistent  with  the  intention 
of  the  testator,  and  all  the  rules  of  this  court.    Suppose  the 
declaration  had  been  for  a  particular  purpose,  and  then  that 
general  clause,  there  would  have  been  no  doubt  in  the  case  ; 
and  the  naming  the  persons  to  take  the  benefit  in  another 
instrument  makes  no  difference ;  so  it  would  be  if  it  had 
been  declared  to  be  for  the  benefit  of  those  he  had  bj'  any 
deed  appointed. 

If  the  case  rested  here,  I  should  think  clearly  that  no- 
thing had  been  done  to  defeat  the  intention  of  the  testator 
in  the  will  of  1/35 ;  but  the  subsequent  acts,  which  appear 
to  have  been  done  ex  abundanti  cauteld,  make  the  greater 
difficulty. 

The  question  therefore  is.  Whether  these  new  declara- 
tions, by  reason  of  their  particular  penning,  amount  to  a 
revocation  ? 

It  would  be  hard,  with  respect  to  the  intention  of  the 
testator,  if  what  he  did  with  a  view  to  carry  on  the  same  in- 
tention, and  to  preserve  the  estate  in  the  same  manner  he 
had  settled  it  by  his  will,  should  work  an  alteration  of  it  5 
but  if  the  rule  of  law  has  such  an  effect  upon  it,  this  Court 
cannot  help  it.  The  testator  might  have  made  a  writing 
of  disposal  which  would  have  been  irrevocable,  and  then  it 
had  been  out  of  his  power  to  defeat  it :  he  has  not  done  so, 
but  made  the  disposition  by  will,  which  in  its  nature  is  a 
revokable  act.  The  question  then  is.  Whether  the  words 
in  the  declaration  of  trust,  after  the  death  of  Samuel  [  ] 
"  Carte,  then  to  such  uses,  Sfc.  as  the  said  Samuel  Carte 
"  shall  by  will  apjwint"  shall  be  referred  to  the  operation 
of  the  will  made  antecedent  to  it,  or  to  a  will  to  be  made 
subsequent  ?  If  they  shall  refer  to  the  former,  that  is  to  the  Ward  v.  \Xa\\\, 
operation  of  the  will,  as  it  cannot  take  effect  till  the  death  frot.  post'^iy. 
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Carte  of  the  testator,  the  declaration  is  well  referred  ;  but  there  is 
against  case  to  warrant  that  construction,  how  reasonable  soever 
it  may  be  ;  and  I  am  very  unwilling  to  determine  against  it ; 
for  it  may  affect  copyhold  estates  surrendered  to  the  use  of 
a  will :  I  have  more  doubt  on  this  question  than  on  the 
others,  but  am  not  under  any  necessity  to  determine  it ;  for 
whether  they  have  reference  to  the  operation  of  the  ante- 
cedent will,  or  to  a  will  to  be  made  subsequent,  if  there  is  a 
sufficient  republication  of  the  will  since  the  time  of  re- 
newing the  lease,  and  the  declaration  of  trust  made  thereof, 
it  will  discharge  me  from  giving  any  opinion  on  that 
question. 

It  has  been  said,  this  Court  will  follow  the  rules  of  law 
as  to  revocation  of  wills  by  acts  contrary  to  the  intention  of 
the  testator.  The  point  on  which  it  was  put  is,  that  a  court 
of  equity  will  follow  the  rules  of  property  at  common  law, 
and  determine  on  the  equitable  interest  on  the  same  rules  as 
courts  of  law  do  as  to  the  legal  estate ;  but  that  rule  is  mis- 
applied :  as  to  the  manner  of  conveyancing,  many  acts  will 
pass  a  trust  estate  that  will  not  pass  a  legal,  such  as  a  de- 
claration, &c.  Suppose  Jt,  devises  his  real  estate,  a  feoff- 
ment in  fee  to  the  use  of  himself  subsequent  to  the  will  is  a 
revocation  of  it ;  but  a  subsequent  mortgage  would  not  be  a 
himself  is  a  re-  revocation  in  this  Court,  because  it  is  only  a  security  for  a 
vocation. (6)]  ^^^^  jj^Q  devisee  would  take  the  legal  estate  subject  to 

qurnt^moJt-'"   that  charge. 

gage  is  not  a  revocation  in  equity. (7)] 

Words  written     As  to  3d  question — I  am  of  opinion  here  is  sufficient  evi- 

m  a  void  space   ,  „  ,         .  mi 

of  a  will  [be-  clence  01  a  republication.  Ihe  clause  inserted  appears  to 
of  the  wili^and^  ^^^^  ^^^^^  ^^"^  Subsequent  to  the  renewal  of  the  lease, 
the  signature]  and  has  been  proved  in  Doctors'  Commons  as  part  of  the 
will ;  and  though  there  are  instances  of  wills  being  sent  to 
Doctors'  Commons  to  be  returned  with  a  more  particular 
probate,  yet  as  this  clause  or  codicil  (for  so  it  has  been 
called)  has  no  date  to  it,  it  would  be  proved  without  a  date, 
and  then  the  same  question  would  remain  to  be  determined 
in  this  Court,  viz.  When  it  was  made  ?    Every  codicil  sets 


[If  ^.  devise 
his  real  estate, 
a  subsequent 
feoffment  in 
fee  to  use  of 


held  a  repub 
lication. 


[  32  ] 


[Every  codicil 
sets  up  what  it  does  not  alter  in  a  will.(8)] 


(6)  See  in  Parsons  v.  Freeman, 
post  118.  120.  and  Sparrow  v.  Hard- 
castle,  post  226.  and  note. 


(7)  Sparrow  v. 
227, 


(8)  See  Attorney -General  v.  Dozm- 
ing,  post  573.    Jackson  v.  Thurlock, 
post  489.    Gibson  v.  Rogers^  post  97. 
Hardcastky   post    and  note  there. 
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up  what  it  does  not  alter  in  a  will :  as  to  that  part  of  it, 
where  he  makes  his  son  H.  and  daughter  S,  executors  on  a 
contingency,  it  would  in  such  case  be  void  5  for  if  a  man 
gives  an  estate  to  A,  and  his  heirs,  and  in  case  he  commits 
high  treason  he  gives  to  another,  that  is  a  void  condition ; 
because  it  would  be  defeating  the  effect  of  the  laws  relating 
to  forfeiture  for  high  treason ;  and  so  it  is  in  case  of  an  es- 
tate tail :  but  where  a  legatee  dies  in  the  lifetime  of  the 
testator,  he  may  substitute  another  in  his  stead,  and  it  is  on 
this  reason,  because  no  interest  had  ever  vested  in  the 
legatee.  (9) 


Carte 

against 

Carte. 

A  devise  over, 
upon  an  event, 
to  elude  the 
effect  of  the 
law  of  forfei- 
ture to  the 
crown,  is  void. 


(9)  It  was  referred  to  the  Master  to 
take  an  account  of  the  rents  received 
by  Samuel  and  Sarah  Carte,  since  the 
death  of  the  testator,  and  the  balance 
was  to  be  paid  to  the  plaintiff,  and  Sa- 


muel  and  Sarah  Carte  were  directed 
at  the  expence  of  the  plaintiff  to  as- 
sign the  iease  to  him,  and  deliver  pos 
session 
side.  L.  R. 


No  costs  were  given  on  either 


STONE  against  TUFFIN.  Case  11. 

—   At  Lincoln's 

r-T       -r.       ^m.^.        n  »  T  Inn  Hall,  on 

[Lib.  Reg.  1744.  B.  fo.  33.  A.]  the  2d  Seal  af- 

  ter  Michael- 
mas Term,  8th 

Defendant  brought  an  action  against  plaintiff,  and  bail 
vras  put  in  below,  and  afterwards  plaintiff  filed  a  bill  in 
Chancery  against  the  defendant,  and  obtained  an  injunction 
to  stay  proceedings  at  law  till  answer.  The  defendant  took 
an  assignment  of  the  bail-bond,  and  was  proceeding  upon 
it,  [against  plaintiff's  bail]  and  now  M.i\Waller  moved  for  an 
injunction  to  stay  proceedings  on  the  bail-bond. 

Lord  Hardwicke,  C.  took  a  distinction,  that  where  bail  where  hail  is 
is  put  in  above,  an  injunction  to  stay  proceedinsfs  against  the  P"V" 

7  J  J  sr  »      »  jjjj  injunction 

principal  extends  to  proceedings  against  the  bail,  because  to  stay  pro- 
you  cannot,  in  case  of  bail  above,  proceed  against  the  bail,  oain"uho  tnin- 
till  you  have  against  the  principal ;  but  the  case  is  otherwise  ^'ipni  extends 

to  pioceodinsrs 

ftgalnst  the  hail.  (1)  Where  hail  is  only  put  in  helow,  such  an  injunction  extended  to  proceed- 
ings on  the  l)ail-hond. 

(1)  It  is  now  clearly  settled,  that  if  the  injunction.  Cliaplin  \.  Cooper^  1 
an  injunction  is  obtained  by  a  defend-  V.  &  B.  19.  See  Leonard  v.  Atticell^ 
ant  at  law  who  has  given  bail,  a  pro-  17  Ves.  386.  and  Ihillcn  v.  Ovci;^  16 
ceeding  against  the  bail  is  a  breach  of   Ves,  141. 

D 
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where  bail  is  only  put  in  below,  for  there  the  plaintiff  has  hi^ 
election  to  proceed  on  the  bail  bond.  Mr.  Waller  said  there 
was  as  much  equity  in  the  one  case  as  in  the  other ;  and  no- 
body opposing  the  motion,  his  Lordship,  after  some  delibe- 
ration, granted  the  injunction,  till  answer,  or  further  or- 
der. (2) 


(2)  The  entry  in  L.  R.  is  as  fol- 
lows ; — "  it  was  alleged  on  the  part  of 
"  the    plaintiff,   that   the  defendant 
being  served  with  process  to  appear 
"  and  answer  the  plaintiff's  bill,  has 
appeared  accordingly ;  but  for  de- 
lay,  hath  craved  a  commission  to 
answer  in  the  country  ;  and  yet  in 
"  the  mean  time  prosecutes  the  plain- 
"  tiff  at  law  for  and  touching  the  mat- 
"  ters  in  the  plaintiff's  bill  complained 
"  of,  and  having  obtained  an  assign- 
"  ment  of  the  bail-bond  entered  into 
by  the  plaintiff  to  the  sheriff  is  pro- 
ceeding  at  law  thereon,  against  the 
plaintiff's  bail;  and  it  was  therefore 
prayed  that  an  injunction  might  be 
awarded  to  sta^  the  defendant  from 
proceeding  at  law  against  the  plain- 
tiff  in  this  cause ;  and  that  the  same 
might  extend  to  stay  the  defendant 
"  from  proceeding  at  law  against  the 
"  plaintiff's  bail  upon  the  said  bond, 


"  the  defendant  having  craved  a  dedi- 
mus  to  put  in  his  answer :  where- 
"  on,  and  on  affidavit  of  notice,  it  is 
"  ordered,  that  an   injunction  be  a- 
"  warded  to  sta^  the  defendant  from 
"  proceeding  at  law  against  the  plain- 
"  tiff,  for  and  touching  any  of  the 
matters  in  question,  until  defendant 
"  shall  have  fully  answered  the  said 
"  bill,  and  this  Court  take  order  to 
"  the  contrary;  but  defendant  is  iii 
the  mean  time  to  be  at  liberty  to 
call  for  a  plea,  and  proceed  to  trial 
thereon,  and  for  want  of  a  plea  to 
"  enter  up  judgment,  but  execution  is 
"  hereby  stayed;  and  it  is  further  or- 
"  dered,  that  defendant  be  also  re- 
strained  from  proceeding  at  law  to 
take  out  execution  against  the  plain- 
"  tiff's  said  bail  until  he  shall  have 
fully  answered  the  said  bill,  and  this 
"  Court  take  order  to  the  contrary." 


[  33  ]  Lord  INCHIQUIN  against  FRENCH  and  Others. 

Case  12.  

In  Chancery               t^^^'                     ^'  ^^^^^^  V.  Trench,'] 

Hilary  T.  1744.  —  

[S.C.  1  Cox.  1.  Bill  by  plaintiff,  as  administrator  to  his  late  son  Lord  Ohry- 
C^  C^458^        against  the  defendants,  for  an  account  of  the  personal  es- 
cited.  7  Hill,  tate  of  Lord  Tliomond-,  or  for  sale  of  so  much  of  the  real  es- 
^^^■■^  tate  as  was  directed  to  be  sold  by  his  will  in  1738,  by  which 

he  first  desires  his  debts  to  be  paid,  and  then  gives  all  his 
real  estates  to  trustees ;  and  directs  them  to  sell  a  competent 
part  of  the  premises,  in  the  first  place  to  pay  off  all  his  debts 
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•and  legacies^  (1)  and  then  to  reimburse  themselves  all  charges ;  Lord 
and  in  the  mean  time,  till  such  sale^  to  apply  the  rents  and  Inchiquin 
profits  in  payment^  &c.  and  after  payment  of  his  debts  and  Yke^ck 
legacies,  to  convey  what  should  remain  unsold  to  Lord 
Obryan,  son  and  heir  apparent  to  Lord  Inchiquin,  in  tail  ^J^^^^l^^^^^ 
male,  remainder  to  Percy  Wyndham,  youngest  son  of  ^ll'  empt  from 
William  TVyndhmi^'m  tail  male,  with  remainders  over.         gadesTy  Re- 
vise of  a  competent  part  of  real  estate,  to  be  sold  to  pay  them. 

He  gives  a  legacy  of  20,000/.  to  Sir  William.  Wyndham, 
and  directs  that  the  whole  money  arising  by  such  sale  shall 
be  accounted  \_part  of  his]  personal  estate  and  gives  all  the 
residue  of  his  personal  estate,  after  payment  of  his  debts  and 
legacies,  to  Lord  Obryan. 

It  appeared  that,  at  the  time  of  making  the  v/ill,  his  per- 
sonal estate  in  money  was  about  8,000/.  and  in  furniture,  &c. 
about  7^000/. ;  but  at  the  time  of  his  death  his  personal  estate 
amounted  to  about  30,000/.  and  his  debts  and  legacies  to 
6Q,000/. 

Three  questions  were  made  : 

1st,  Whether  the  personal  estate  ought  to  be  applied  to- 
wards payment  of  the  debts  and  legacies  in  the  first  place, 
or  whether  it  shall  be  exempt,  and  the  real  estate  be  sub-  > 
jected  thereto  ?  2d,  By  a  codicil,  the  testator  had  declared  the  ^Jc^^^/f^^^^/^ 
20,000/.  legacy  given  to  Sir  William  Wyndham,  to  be  in  ^./^^^^-r^ 
trust  for  Lord  Clare ;(^)  and  Lord  C/«re  being  attainted,  ques-  ^  ^^^/^ 

tion  was  made,  whether  it  is  not  a  lapsed  legacy  ?  3d,  Sup-  ^  ^        ^  ^ 
pose  the  legacy  of  20,000/.  to  be  a  good  legacy,  whether  it  {^^^^  ^ ^^^^y^^^^/ 
to  be  paid  out  of  the  real  or  personal  estate,  the  instrument 
declaring  the  trust  being  witnessed  by  two  persons  only  ? 

As  to  1st  question. — On  the  part  of  the  plaintiff  it  was  [  34  ] 
argued,  that  the  intention  of  the  testator  was,  that  all  his 
debts  and  legacies  should  be  paid  out  of  his  real  estate,  a 
competent  part  of  which  he  has  directed  to  be  sold  for  that 
purpose ;  that  the  reason  why  he  has  made  a  collective  fund 
of  the  personal  estate  and  of  the  money  arising  by  sale  of  the 
•real,  is,  that  Lord  Obryan  might  have  the  residue,  which 

(1)  "  Thereby  given,  and  such  of  the  deed-poll  was  enclosed  iu  each 
"  other  legacies  as  he  should  there-  part  of  the  will.  The  deed-poll  does 
"  after  give  by  any  codicil  or  codicils."  not  appear  to  have  been  proved  as  a 

(2)  The  trust  was  declared  by  a  testamentary  paper.  See  INIr.  Coxe's 
deed-poll,  bearing  even  date  with  the  report  of  this  case.  As  to  the  neces- 
will :  two  parts  of  the  will  and  of  the  sity  of  such  proof,  see  Smith  v.  Attcr- 
deed-poU  were  executed^  and  om  part  soll^  1  Rusij.  200. 

D  2 
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[The  Court 
will  not  deter-' 
mine  the  rights 
of  a  party  who 
is  not  before 
the  Court,  al- 
though he  be 
attainted  and 
beyond  sea.] 


[  35  ] 


could  not  be  if  the  personal  estate  was  to  be  first  applied,  f«r 
it  would  not  satisfy  half  the  demands ;  and  that  the  testator 
must  know ;  and  therefore  it  would  be  absurd  to  give  the 
residue  of  his  personal  estate,  when  he  had  charged  it  with 
debts  and  legacies  amounting  to  the  whole  of  it  3  and  several 
cases  were  cited  as  authorities  on  this  question,  viz,  Walter 
V.  Pink,  5th  June,  1/33,  at  the  Rolls  3  and  in  July,  1736, 
before  Lord  Talhot,  as  a  case  in  point ; — Barnfield  v.  Wynd- 
ham,  Prec.  in  Ch.  101. — Stapleton  v.  Colville,  at  the  Rolls, 
17th  July,  1735,  and  before  Lord  Talbot,  on  10th  July,  1736, 
upon  appeal.  (3)  Wainwright  v.  Bendlowes,  2  Vern.  718. 
Heath  v.  Heath,  2  Wms.  366.  Attornez/- General  v.  Bark- 
ham,  before  Lord  Talbot,  26  June,  1735.  Adams  v.  Meyrick 
at  the  Rolls,  in  1724.    [1  Eq.  Ca.  Abr.  271.  pi.  13.] 

As  to  2d  question. — Lord  Chancellor  said,  he  would  not 
determine  on  Lord  Clare's  right,  without  his  appearing  in 
Court ;  and  though  his  being  beyond  the  sea  and  attainted 
may  be  reason  for  the  plaintiff  not  making  him  a  party,  (4) 
yet  he  said  there  is  no  instance  of  such  a  person's  right  being 
determined  in  this  Court  without  his  appearing ;  and  it  was 
refused  in  the  case  of  Fanliden  v.  Fanliden, 

As  to  3d  question. — His  Lordship  declined  going  into  it  for 
some  time,  as  thinking  it  depended  upon  the  2d;  but  the 
counsel  for  all  the  parties  being  very  desirous  to  have  his  opi- 
nion upon  it,  he  at  last  consented  to  it,  after  having  strongly 
recommended  a  method  of  putting  off  the  cause  for  some  time, 
and  ordering  the  account  to  be  taken  in  the  mean  time  of  the 
debts  and  legacies,  when  Lord  C/«re  would  in  all  probability 
enter  his  claim,  and  then  the  plaintiff  would  have  an  oppor- 
tunity of  serving  him  with  process ;  for  suppose  the  plaintiff 
should  prevail,  that  the  personal  estate  is  exempt  from 
all  debts  and  legacies;  and  the  heir  at  law  should  prevail, 
that  the  instrument  declaring  the  trust  is  not  sufficient  to 
charge  the  real  estate.  Lord  Clare  would  be  defeated  of  the 
20,000/. 

It  was  insisted  on  behalf  of  the  plaintiff,  that  the  20,000/. 
was  payable  in  the  same  manner  as  the  other  legacies  ;  that 
is,  out  of  the  real  estate,  which  the  testator  has  charged 
with  such  other  legacies  as  he  should  by  any  codicil  dispose 


(3)  Ca.  T.  Talb.  202. 

(4)  See  Attorney-General  v.  Baliol 
College^  9  Mod.  409.  Rogers  v.  Lin- 
ton, Bunb.  201.  Mitf.  Tr.  134.  See 
the  distinction  taken  in  Fell  \,  Droton^ 


2  Bro.  C.  C.  278.  between  active  and 
passive  parties  who  are  abroad.  See 
Thomson  v.  Baskerville,  3  Ch.  Rep. 
215.  Coclcburn  v.  Thompson,  16  Ves. 
326. 
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of;  and  though  the  codicil  is  witnessed  by  two  persons  Lord 
only^  and  therefore  cannot  of  itself  charge  the  real  estate,  Inchiquin 
yet  in  the  present  case  it  is  sufficient  to  give  a  legacy,  and  p^^^^^j^ 
is  no  more  than  a  thing  referred  to  by  the  will,  and  it  is  the 
same  as  if  the  testator  had  declared  in  his  will  that  his  real 
estate  should  be  charged  with  payment  of  such  legacies, 
which  he  should  give  by  such  a  paper  writing ;  and  the  case 
of  Brudenell  v.  Boughton,  (5)  heard  on  6th  March  1741^ 
was  cited  for  that  purpose. 

On  the  part  of  the  defendants,  the  general  rule  of  law  was 
relied  on,  that  debts  are  in  the  first  place  payable  out  of  the 
personal  estate,  and  legacies  out  of  the  personal  estate  only, 
ex  vi  termini ;  and  that  express  words  or  necessary  implica- 
tion only  can  exempt  the  personal  estate  from  those  charges, 
and  a  general  charge  on  land  does  not  necessarily  exempt 
the  personal  estate.  Lord  Talbot,  in  Stapleton  v.  Colville, 
said.  That  the  particular  words  by  which  a  fund  is  created 
out  of  land,  will  make  no  difference.  It  is  necessary  that 
he*  who  tries  to  alter  the  rule  of  law,  must  shew  express 
words  of  exemption,  or  what  is  tantamount,  a  specific  be- 
quest of  the  personal  estate,  which  last  was  the  circum- 
stance attending  all  the  cases  cited  on  the  other  side  ;  and 
it  was  said,  there  is  no  instance  where  a  general  residue 
of  a  personal  estate,  that  is,  after  payment  of  debts  and 
legacies,  was  considered  as  a  specific  bequest,  and  exempt 
from  payment  of  debts  and  legacies  ;  that  in  those  cases 
where  the  personal  estate  is  specifically  bequeathed,  if  the 
real  estate  is  so  too,  the  rule  of  law  shall  take  place,  as  in 
Bromhall  v.  Wilbraham,  heard  at  the  Rolls,  on  17th  No- 
vember 1730,  and  afterwards  affirmed  by  Lord  Chan- 
cellor. (6) 

It  was  then  argued  on  the  words  of  the  will,  and  the  ex- 
ternal circumstances,  that  the  testator  intended  to  make  the 
real  and  personal  estate  a  general  fund  to  pay  his  debts,  and  [  ] 
then  the  rule  of  law  takes  place,  that  the  personal  shall  be 
first  applied ;  that  if  the  testator  had  intended  to  give  the 
personal  estate  exempt  from  the  charges,  he  would  have 
said  so,  and  laid  them  on  the  real.  The  reason  why  he 
made  an  aggregate  fund  might  be,  that  as  a  particular  sum 
could  not  be  raised  by  sale  of  the  real  estate,  therefore, 
whatever  might  remain  over,  he  might  intend  should  not  be 


(5)  2  Atk.  267.  See  Smith  v.  Ai^ 
tersoll,  1  Russ.  2G6. 


(0)  Ca.  T.  Talb.  271. 
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could  not  be 
intended  to  be 
exempt. 


9th  March 
1751. 


[  37  ] 


laid  out  again,  but  should  be  considered  as  personal  estate/ 
and  go  to  Lord  Ohryan,  What  is  chiefly  relied  on  by  the 
other  side,  is  the  trust  of  the  real  estate  for  payment  of 
debts.  In  all  the  cases  cited^  the  Court  considered  it  as  a 
trust  for  payment  of  what  the  personal  estate  should  not  be 
sufficient  to  pay.  This  doctrine  was  taken  notice  of  by 
Lord  Talbot,  in  Staphton  v.  Colville,  in  which  case  Har- 
wood  V.  Child  was  cited.  The  view  of  the  testator,  in  the 
present  case,  was  to  continue  the  estate  in  his  name,  and 
therefore  he  settled  it  on  all  the  takers  that  were  in  esse  for 
life  only.  It  could  not  for  that  reason  be  in  his  view  to 
take  so  mach  from  the  real  estate  to  give  to  Lord  Obryan, 
to  be  at  his  absolute  disposal.  This  case  was  said  to  differ 
from  those  where  the  real  estate  is  given  to  one,  and  the 
personal  estate  to  another;  and  by  such  a  construction  the 
legatee  would  be  deprived  of  the  benefit  of  his  legacy ;  for 
here  both  the  real  and  personal  are  given  to  one  and  the 
same  person  ;  and  had  Lord  Ohryan  lived,  he  had  been  be- 
nefited by  the  real  estate. 

To  3(i  qoestion. — It  conld  not  be  by  accident  that  the 
codicil  was  witnessed  by  two  persons  only,  for  it  was  exe- 
cuted on  the  same  day  the  will  was.  A  distinction  was 
taken  where  a  real  estate  is  made  security  for  a  legacy,  after 
to  be  given  by  a  codicil ;  in  such  case,  a  will  executed  ac- 
cording to  the  civil  law  may  alter  that  legacy,  and  the  real 
estate  will  stand  as  a  security ;  but  when  it  is  to  oe  paid 
primarily  out  of  land,  nothing  can  alter  the  legacy,  but 
what  is  executed  according  to  the  statute  of  frauds.  In  the 
case  of  Brudenell  v.  Boughton,  the  Court  reasoned,  that 
where  land  was  a  security,  if  a  codicil  took  away  the  le- 
gacy, the  security  was  discharged ;  and  the  case  of  Hyde 
v.  Hyde  (7)  was  there  cited. 

If  this  is  not  chargeable  on  the  personal  estate,  it  is  not 
a  legacy ;  and  it  cannot  be  a  charge  on  the  real  estate,  because 
the  codicil  is  not  executed  according  to  the  statute;  and  the 
case  of  Adlington  v.  Can^  (8)  was  cited,  where  there  was  a 
devise  of  land,  and  a  declaration  of  trust ;  but  the  latter,  not 
being  executed  according  to  the  statute,  was  considered  not 
to  affect  the  beneficial  interest  given  by  the-  will.  2  Ventr. 
345.  368.    1  Ch.  Ca.  297.  were  also  cited. 


(7)  3  Cb.  Rep.  83.  155, 


(8)  3  Atk.  144. 
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Lord  Hardwicke,  C.  after  taking  two  days  to  consider  Lord 
of  it^  gave  his  opinion  :  Inchiquin 

The  true  question  is^  Whether  the  testator  has  given  what  ]pf  ^nch 
was  strictly  his  personal  estate  to  Lord  Obryan,  exempt  from 
debts  and  legacies,  and  they  are  charged  on  the  real  estate  ? 
Putting  the  question  the  other  way,  it  is  tantamount ;  that  is. 
Whether  so  much  of  the  real  estate  is  to  be  sold  as  will  an- 
swer all  the  debts  and  legacies,  and  that  money  arising  by 
the  sale  be  added  to  the  personal  estate,  and  made  one  ag- 
gregate fund ;  and  then  so  much  to  be  taken  out  as  will  pay 
the  debts  and  legacies,  and  the  rest  to  go  to  Lord  Obryan, 
under  the  bequest  of  the  residue  of  the  personal  estate  ? 

This  will  depend  on  the  rule  established  in  the  courts  of 
law  and  equity,  and  the  determinations  upon  it,  and  the  ap- 
plication of  this  case  to  that  general  rule. 

The  general  rule  of  law  and  equity  is,  that  the  personal 
estate  is  the  first  fund  for  payment  of  debts ;  and  as  to  proper  personal  estate 
legacies  it  is  considered  as  the  only  fund,  both  in  the  eccle-  for  pa^meM^of 
siastical,  and  in  this  court  ^  if,  therefore,  the  personal  estate  <^ebts,  and  the 
is  to  be  exempted  from  these  charges,  it  must  be  so  ex-  pa^rii^Tt^of^L- 
pressed,  or  it  must  appear  from  a  plain  necessary  implication  the 

•  •/>  1  1  •  testator  s  per~ 

arismg  rrom  the  words  oi  the  testator ;  and  m  such  case  of  sonai  estate 
an  implication  or  plain  intention,  without  express  words,  it  ed^fron^  thT^^' 
must  appear  that  the  personal  estate  is  given  as  a  specific  be-  debts  and  lega- 
quest  in  some  shape  ;  and  besides,  the  testator  must  have  di-  press  wards',  or 
rected  another  fund  to  discharge  them,  not  that  he  can  take  necessary  im- 

P  T  ,...(..  plication  on- 

irom  creditors  their  right  or  coming  on  the  personal  estate,  ly.  (9)] 
but  he  may  charge  which  fund  he  will,  as  between  his  repre-      [  ] 

[And  testator 
must  direct  another  fund  to  discharge  them.] 


(9)  Knight  V.  Knight^  3  P.  W,  333. 
Haslezoood  v.  Pope^  ib.  324.  Samwell 
V.  Wake^  1  Bro.  C.  C.  144.  Duke  of 
Ancaster  v.  Mayer^  ib.  454.  Trench 
V.  Chichester^  1  Bro.  P.  C.  192.  Gray 
V.  Minnetho7ye^  3  Ves.  103.  Briim- 
7nell  V.  Proiheroe,  ib.  111.  Tait  v. 
T.ord  Northzoick^  4  Ves.  816.  Hart- 
ley  V.  llarlc^  5  Ves.  640.  Brydgcs  v. 
Phillips,  6  Ves.  567.  Milner  v.  Slater, 
8  Ves.  305.  Watson  v.  Brickzoood,  9 
Ves.  447.  Tozoer  V.  Lord  Rouse,  18 
Ves.  132.  Aldridge  v.  Lord  Walls- 
court,  1  Ba.  &  Be.  312.  M'Cleland 
V.  Shazo,  2  Sell.  &  Lef.  538.    In  the 


following  cases,  the  intention  of  the 
testator  was  thought  sufficiently  clear 
to  exempt  the  personal  estate.  Waine- 
wright  V.  Bendlozi^es,  post  581.  Sta- 
pleton  V.  Colmlle,  For.  202.  Whaley 
V.  Cox,  2  Eq.  Ca.  Ab.  549.  Walker 
V.  Jackson,  2  Atk.  624.  Webb  v. 
Jones,  2  Bro.  C.  C.  66.  See  the  case 
cited  1  Bro.  C.  C.  145.  456,  457.  Bru- 
ton  v.  Knozdton,  3  Ves.  107.  Hancojc 
v.  Abbey,  11  Ves.  179.  Bootle  v. 
Blundeli,  1  Mer.  193.  Giflins  \.  Steel, 
1  Swanst.  24.  Greene  v.  Greene,  4 
Madd.  148.  Dixon  v.  Daicson,  2  S. 
&  S.  327. 


38 


CASES  IN  CHANCERY. 


Lord 
Inchiquin 
against 
French. 

[There  is  no 
substantial 
difference  be- 
tween case  of 
real  estate  be- 
ing charged 
with  payment 
of  debts,  and 
where  it  is  di- 
rected to  be 
sold  for  that 
purpose.  (10)] 


sentatives.  There  is  no  substantial  or  general  difference  be- 
tween the  cases  where,  in  order  to  exempt  the  personal  es- 
tate, and  charge  another  fund,  a  man  has  directed  his  real 
estate  to  be  charged  with  payment  of  his  debts,  &c.  and 
where  he  has  directed  his  estate  to  be  sold  for  that  purpose. 
There  are  instances  in  both  those  ways,  where  the  personal 
estate  has  been  taken  in  aid  of  the  real,  and  where  it  has  been 
exempt.  The  next  thing  will  be,  to  take  notice  of  the  cases 
cited.  On  the  part  of  the  plaintiff,  the  first  was  Walter  v. 
Pink,  [5th  June,  17335— on  appealJuly  1736,]  which  is  not 
at  all  applicable  to  the  present.  The  question  there  was. 
Whether  the  personal  estate  was  liable  to  a  sum  of  money, 
which  was  made  a  particular  charge  on  part  of  the  real  es- 
tate to  be  sold  ?  and  no  siiit  could  have  been  instituted  for  it 
in  the  Spiritual  Court,  but  a  prohibition  would  have  laid. 
Neither  is  the  case  of  Chester  v.  Painter  (11)  applicable; 
two-thirds  of  a  real  and  personal  estate  was  particularly  char- 
ged with  the  payment  of  debts  and  legacies,  and  the  one-third 
was  given  to  the  wife. 

Bamfield  v.  JVyndham  in  Pre.  in  Ch.  101.  is  not  applica- 
ble 3  for  there  the  personal  estate  was  not  given  by  way  of 
residue,  but  the  whole  personalty  was  given  specifically.  In 
Wainwright  v.  Bendlowes,  2  Vern.  718.  (12)  Prec.  in  Ch. 
451.  the  real  estate  was  directed  to  be  sold,  and  the  debts, 
&c.  to  be  paid  out  of  it,  and  the  surplus  given  to  particular 
purposes.  The  testator  then  gives  a  specific  bequest  out  of 
the  personal  estate  to  his  brother,  and  the  residue  of  the  per- 
sonal estate  to  his  wife  ;  the  residue  in  that  case  was  consi- 
dered as  specifically  devised ;  and  the  reason  on  which  the 
court  went,  was,  the  real  estate  was  directed  to  be  sold  out 
and  out ;  and  in  the  present  case,  there  is  no  direction  to  sell 
out  and  out,  but  only  a  competent  part.  Another  reason 
which  the  court  went  upon  in  that  case  :  the  testator  in  the 
latter  part  of  his  will  gave  a  particular  part  of  the  personalty 
to  the  legatee,  and  then  followed  the  bequest  of  the  residue, 
which  was  considered  as  a  specific  bequest  of  the  personalty 
after  that  particular  thing  taken  out.  There  is  some  differ- 
ence in  those  two  books  of  Lord  Cowper's  reasons ;  and  I  own 
I  am  not  satisfied  with  his  reasoning,  as  to  the  bequest  of  the 


(10)  In  M'Cleland  v.  Shaw,  2  Sch.       (11)  2  P.  W.  335. 
&  Lef.  545.     Stapleton  v.  Colville^       (12)  S.  C.  post  581. 
Forrest.  208. 
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residue  of  the  personalty,  as  reported  in  Vern.  for  it  is  very  Loud 
dangerous.  Inchiquin 
*  In  the  case  of  Barkham  v.  Bethlem  Hospital,  [ante  page  S^^T^l 

,  ^  Jr  RENCH. 

8.]  the  personal  estate,  and  not  the  residue,  was  made  only     j.  -j 
liable  to  funeral  charges. 

Stapleton  v.  Colville  (13)  depended  on  particular  pen- 
ning ;  the  personal  estate,  and  not  the  residue,  was  given. 

All  the  cases  depend  on  their  particular  penning,  and  lay- 
down  no  general  rule  that  can  extend  to  this  or  any  other 
case,  except  that  reasoning  in  Vern,  which  would  be  too 
dangerous  to  admit.  These  were  the  cases  cited  on  plain- 
tiff's part. 

On  the  side  of  the  defendants  were  cited  Bromhall  v. 
Wilbraham.  That  was  a  gift  of  a  personal  estate,  and  not 
of  the  residue,  and  yet  the  personal  estate  was  applied  in 
aid  of  the  realty.  Lord  Talbot  takes  notice  of  the  word 
"  chargeable,''  but  his  reasons  in  Stapleton  v.  Colville 
make  no  difference  between  the  words  "  chargeable "  and 

charged," 

Hazlewood  v.  Child  (in  the  report  called  Harivood)  which  Cjted  in  ^/a- 
was  heard  on  13th  August,  1734,  is  directly  in  point,  in  vrnZ^mAe^s, 
which  almost  every  thing  occurs  which  has  been  argued 
from  in  the  present  case. 

The  next  consideration  will  be,  the  particular  penning  of 
this  will,  and  the  application  of  this  case  to  the  general 
rule.  In  the  first  setting  out  the  testator  had  no  inten- 
tion to  separate  his  estates,  because  he  desires  to  dispose  of 
all  his  worldly  estate,  and  then  immediately  directs  his 
debts  and  legacies  to  be  paid,  so  that  from  thence  appears 
no  intention  to  exempt  his  personal  estate,  but  the  contrary; 
though  creditors  by  those  words  would  be  entitled  to  come 
on  the  real  estate  for  satisfaction,  according  to  the  case  of 
Codrington  v.  Lee.  He  next  directs  a  competent  part  of 
his  real  estate  to  be  sold,  and  the  money  arising  by  the  sale 
to  be  considered  as  personal  estate. 

It  has  been  insisted,  that  by  the  directions  to  pay  all  his 
debts,  all  should  be  paid  out  of  that  particular  fund ;  but 
the  case  of  Hazleivood  v.  Child  will  govern  here,  where  the 
words  were  full  as  strong,  and  the  Court  will  take  it  to 
mean,  that  so  much  shall  be  raised,  as  with  the  personal  [  40  ] 
estate  will  be  sufficient  to  pay  debts  and  legacies ;  and  as 


(13)  Cel.  T.  Talb.  202. 
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Lord 

Inchiquin 
against 
French. 


[The  Court 
ought  not  to 
consider  the 
circumstances 
of  the  testator 
to  determine 
his  intention  as 
to  personal,  es- 
tate, (14)  whe- 
ther as  to  real. 
Queere.  (15)  ] 


Stephenson  v. 
Heathcote,  7  th 
Feb.  1758. 
Lord  Northing- 
ton^  ad  idem. 
(16) 


an  exact  sum  cannot  be  raised,  the  residue^  if  any,  shall  go- 
to Lord  Ohryan.  This  is  the  first  instance  where  a  devise 
of  a  residue  was  insisted  to  be  so  of  all  the  personal  estate, 
but  indeed  this  will  is  particularly  penned.  The  next  thing 
insisted  on  is,  th&t  the  money  to  be  raised  by  sale  is  to  be 
competent  to  pay  all  the  debts  and  legacies,  but  there  is  no 
case  where  such  a  clause  of  the  residue,  as  in  the  present, 
is  taken  otherwise  than  as  the  residue  of  the  proper  personal 
estate.  Can  any  thing  be  stronger  to  shew  his  intention 
that  his  personal  estate  should  be  subject,  when  he  has 
made  the  money  arising  by  sale  to  be  part  of  that  which  is 
the  proper  fund  for  payment  of  his  debts  ?  A  difference 
was,  attempted  by  Mr.  Broivn,  that  the  money  arising  by 
the  sale  shall  not  be  entitled  to  the  privileges  of  the  real  es- 
tate :  that  is  true,  if  separated  from  it ;  but  the  question  is. 
How  much  is  to  be  raised  ? 

The  great  objection  made  by  plaintiff  arises  from  the  ex- 
ternal circumstances  of  Lord  Thomond,  At  the  time  of 
making  his  will,  his  personal  estate  was  15,000/.;  at  the 
time  of  his  death  it  was  30,000/.;  his  debts  and  legacies 
amounted  to  60^000/.  It  was  therefore  said,  this  construc- 
tion would  defeat  Lord  Ohryan  of  any  benefit,  the  debts 
being  more  than  the  personal  estate ;  but  that  has  received 
a  special  answer,  that  it  is  not  a  bequest  of  the  personal  es- 
tate but  of  the  residue,  after  payment  of  debts  and  legacies  ; 
and  many  cases  are  to  be  found,  where  it  was  the  testator's 
intention  that  the  legatee  should  take  the  residue,  if  any 
should  be  left.  It  was  improper  evidence  to  be  read,  what 
were  the  circumstances  of  Lord  Thomond  at  the  time  of 

making  his  will ;  and  in  the  case  of  ~-  Lord  Holt  said 

rightly,  that  the  Court  ought  not  to  consider  the  circum- 
stances of  the  testator,  to  determine  what  was  his  intention ; 
and  he  said,  not  even  with  respect  to  his  real  estate,  which 
perhaps  was  going  too  far,  but  the  personal  estate  is  always 


(14)  See  in  Andrews  v.  Emmott^  2 
Bro.  C.  C.  297.    Standen  v.  Standen^ 

2  Ves.  jun.  593.  Hales  v.  Margerum^ 

3  Ves.  299.  Bootle  v.  Prothero,  1 
Meriv.  222.  and  see  Judd  v.  Pratt,  IS 
Ves.  168.  Page  v.  Leapingwell,  18 
Ves.  466.  Jones  v.  Tucker,  2  Meriv. 
536.  Jones  v.  Curry,  1  Swanst.  66. 
Bronsdon  v.  Winter,  post  57. 

(15)  The  case  of  Standen  and  Stan- 


den, 2  Ves.  jun.  589.  6  Bro.  P.  C. 
193.  edit.  Toml.,  established,  that  with 
regard  to  real  estate,  the  Court  may 
examine,  whether  the  circumstances  of 
the  testator's  property  are  such  as  to 
give  effect  to  the  will.  See  by  Sir  T. 
Plummer,  in  Jones  v.  Curry,  1  Swanst. 
70.  See  in  Jones  v.  Tucker,  2  Meriv. 
537. 

(16)  1  Eden,  38. 
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fluctualing.    If  the  Court  was  to  go  into  the  evidence^  the  Lord  T 

most  improbable  reason  has  been  given  on  the  part  of  the  Inghiquin 

plamtiff.    Can  it  be  imagined  the  testator  would  order  part  jp^^^^cH 

of  his  real  estate  to  be  sold,  in  order  to  give  Lord  Ohryan 

a  greater  personal  estate,  who  was  under  the  same  will  to 

take  the  real  estate,  and  was  at  that  time  a  child  very  ' 

young? 

The  construction  I  have  made  is  agreeable  to  the  express  [  41  ] 
words,  and  no  implication  can  be  to  over-rule  them,  and 
therefore  the  personal  estate  must  be  first  applied. 

As  to  the  20,000/.  it  is  a  proper  legacy,  and  I  am  deli-  y 
vered  from  that  question,  because  I  have  already  determined, X^^^^V^^/i^/J 
that  the  personal  estate  is  to  be  first  applied,  and  the  real 
estate  to  make  good  the  deficiency.    It  comes  within  the 

reason  of  the  case  of  Brudenell  y,  Boughton  (ly),  and  is  [H^l^^lf^^^-^^^ 

stronger,  for  the  testator  has  charged  his  real  estate  with  all  attested, 

legacies  which  he  should  after  direct  and  bequeath  by  any  tate^^ithiega^' 

codicil,  and  therefore  this  codicil  is  sufiicient  to  charge  the  cies  he  shall 

real  estate,  though  not  executed  according  to  the  statute  of  'fJdidf^^^  ifga- 

frauds.  by  codicil 

.       ,  not  attested  is 

Bill  dismissed.  good.  (18)] 

(17)  ^  Atk.  268.  S.  C.  2  Hill.  MSS.       (18)  See  '  Hannis  v.  Packer,  post 
64.  17  Hill.  MSS.  168.  556.  and  note  there. 


HARDCASTLE  and  SLATER ;  and  cross  Bill  by  Owners  Chancery, 

and  Occupiers  of  Estates  in  the  Rectory  or  Parish  of  ^^'^^gg  ^^'3^* 

Coverham,    Yorkshire,   on   behalf  of   themselves   and  .-3^3 

Others,  against  HARDCASTLE.  245.  7  HiU  ' 


MSS.  6.3.] 


[Lib.  Reg.  1744.  A.  fo.  620.] 


Original  bill  was  brought  to  have  an  account  ^nd  satisfac- 
tion for  tithes  of  hay  and  herbage,  and  agistment  of  cattle  in 
several  villcs  or  townships  in  the  parish  of  Coverham.  The 
cross  bill  was  brought  to  establish  a  modus  in  bar  of  the 
tithes  in  kind. 

The  plaintiff  is  impropriator  and  owner  of  the  rectory  of 
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Hardcastle  Coverham  [in  the  county  of  York],  There  are  several  villes 
against  in  it ;  and  the  general  modus  set  up  is  laid  to  be  an  ancient 
Slater.     ^^SLge  and  custom,  that  all  and  every  occupier  of  lands  and 

Modus  that  Jill  tenements  within  those  villes,  not  beinff  part  of  the  de- 

and  every  the  p  i  t 

occupier  of  mcsncs  or  granges  of  the  monastery  ot  Coverham,  nave  used 
Sc;?*  within  P^^'  ought  to  havc  paid^  time  beyond  the  memory  of 
certain  villes,  man,  every  year  upon  St.  James's  Day,  or  as  soon  after  as 
of  thedemesnes  demanded,  for  tithe  hay  for  Calburgh,  30s,  Agelthorpe,  20s, 
of  the  monas-    East  Crofton,  AOs,  Bellbar,  21,  Ids,  Ad,  Frankland,  Ss, 

tery  of  c.have,  y  y  j 

or  ought  to  pay,  &c.  for  tithe  hay  of  C.  30*.  for  A.  20*.  for  E,  40*.  for-B.  21,  13*.  4tf.  for  F,  3s. 

held  not  to  be  bad  on  face  of  it,  and  sent  to  be  tried.  (1) 

[  42  ]        Attorney '  General  for  plaintiff. 

First  question — ^Whether  the  modus  is  not  void  in  law,  on 
the  face  of  it  ? 

Second  question — ^Whether  it  is  not  void  from  external 
circumstances,  deficient  in  proof  ? 

As  to  first  question.— There  is  something  thrown  into 
the  cross  bill  to  make  part  of  the  prescriptions,  which  is  not 
mentioned  in  their  answer  to  the  original  bill.  The  first 
difficulties  that  strike  are  in  the  collecting  the  modus.  It  is 
to  be  paid  by  all  occupiers  within  the  villes,  not  saying  by 
what  occupiers,  or  of  what  lands,  or  in  what  proportion,  or 
how  to  be  collected,  or  what  remedy  is  to  be  had  ;  to  obviate 
this  objection,  the  cross  bill  says,  that  as  to  two  of  the 
villes,  the  modus  was  collected  by  the  constable,  for  the  use 
of  the  rector,  and  paid  to  him ;  the  other  is  said  to  have 
been  collected  by  a  bye-law  man  ;  but  this  is  not  laid  to  be 
any  part  of  the  prescription,  nor  whether  the  rector  has  a 
right  to  have  it  done,  or  whether  it  has  been  done  time  out 
of  mind. 

As  to  the  nature  of  the  modus,  some  objections  arise 
which  regard  the  whole,  others  peculiar  to  some  parts. 

It  is  not  good  in  point  of  law,  by  the  rules  relating  to 
modus,  or  to  answer  the  purpose  of  them :  it  is  not  suffi- 
cient that  there  has  been  paid  a  certain  sum  at  a  certain 
day,  to  have  it  established  into  a  modus,  to  stop  a  demand 


(1)  See  Finch  v.  Masters^  Bumb. 
161.  1  E.  &  Y.  799.  2  Wood.  222. 
Ord  V.  Clarke,  3  Anst.  638.  2  E.  &  Y. 
424.  Wollei/  v.  Hadjield,  3  Price,  210. 
3  E.  &  Y.  775.  Drake  v.  Smith,  5 
Price,  369.  3  E.  &  Y.  888.  Driffield 
V.  Orrel,  6  Price,  324.  3  E.  &  Y.  935. 
See  Travis  v.  Oxton,  1  Anstr.  308.  n. 
7.  Bro.  P.  C.  49.   Bennet  v.  Read,  1 


Anstr.  322.  3  E.  &  Y.  1338.  Wil- 
liamson V.  Lord  Lonsdale,  5  Price,  25. 
1  Dan.  49.  Lei/son  v.  Parsons,  18 
Ves.  173.  In  Buskx.  Lewis,  1  Jacob, 
363.  Sir  T.  Plummer,  M.  R.,  held  a 
modus  of  one  penny,  payable  by  every 
occupier  of  land,  in  lieu  of  the  tithe  of 
hay,  bad. 
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of  tithes  in  kind^  but  it  must  be  submitted  to  a  further  en-  Hardcastle 
quiry  ;  for  it  is  to  take  away  the  right  of  a  spiritual  sole  cor-  against 
poration^  and  therefore  every  modus  must  be  founded  on  I'Ater. 
some  agreement,  by  those  who  are  able  to  bind  the  right, 
that  is,  patron,  parson,  and  ordinary;  and  this  agreement  may 
be  proved  by  a  constant  payment  of  the  modus ;  but  every 
payment  is  not  conclusive  evidence  of  it ;  but  it  must  be  of 
such  payment,  and  such  agreement,  as  understanding  people 
would  enter  into  3  it  must  be  reasonable,  or  might  have  been  so     [  43  ] 
at  the  time.  It  must  not  be  too  rank ;  that  is,  such  an  agree- 
ment as  it  cannot  be  presumed  the  parties  would  make,  to 
pay  more  than  the  land  is  worth;  or  any  other  agreement  that     Salk.  657. 
shews  it  would  in  its  nature  be  prejudicial  to  the  parties, 

A  modus  ought  in  itself  to  be  as  certain  as  the  thing  in 
lieu  of  which  it  comes,  as  in  the  case  of  exchange,  where 
the  nature  of  the  thing  will  not  admit  of  an  estate  of  a 
different  quality.  It  must  also  be  certain  in  its  remedy,  due 
at  a  certain  time,  and  recoverable  in  a  court  of  law. 

In  the  present  case  the  sum  is  certain,  but  how  does  it 
stand  with  regard  to  those  that  are  to  pay  it,  the  manner  of 
collecting  it,  and  the  remedy  to  recover  it  ?  It  is  to  be  paid 
by  the  occupiers  of  land  within  the  ville.  Are  all  or  any 
part  of  them  to  pay  it  ?  If  all,  how  to  be  recovered  ?  in  this, 
or  in  the  Spiritual  Court,  or  at  law  ?  If  in  the  Spiritual 
Court,  are  all  the  owners  to  be  brought  there  ?  No,  but  all 
the  occupiers.  What,  every  occupier  of  the  whole,  or  the 
occupier  of  any  particular  part  ?  Twenty  people  may  be 
occupiers,  and  each  of  them  liable. 

When  is  the  money  to  be  paid  ?  When  the  hay  is  cut. 
Suppose  there  is  no  hay  that  year.  It  is  not  confined  to 
lands  sown  with  hay,  but  of  any  lands  in  the  ville.  Must 
the  rector  collect  it  from  every  occupier.  The  rector  can 
have  no  certain  possible  remedy,  because  he  cannot  bring 
every  person  before  the  Court ;  if  he  could  bring  them,  and 
has  execution  against  them  all,  it  would  be  as  bad  the  other 
way  ;  it  would  then  be  unreasonable  on  the  part  of  the  oc- 
cupiers, and  will  be  liable  to  the  same  want  of  presumpsion 
that  they  would  enter  into  such  an  agreement  to  pay  a 
modus  for  hay  they  never  had.  Every  one  would  be  liable, 
though  he  had  no  hay  growing ;  ev^ry  owner  of  a  house 
would  be  liable  though  he  had  no  lands;  many  moduses 
have  been  condemned  as  illegal  on  this  very  consideration. 
Hob,  329.  I  Saund.  142,  1  Ventr,  2.  which  is  a  modus  very 
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Hardcastle  like  the  present,  where  every  occupier  of  land  was  to  pay  a 
against      groat.  2  Keb.  280. 

Slater.  Next,  as  to  the  modus  of  CoJburgh,  which  is  not  for  the 
whole  of  the  ville,  but  with  an  exception  of  all  the  demesnes 
and  granges  of  the  monastery  ;  that  is  totally  void  for  un- 
[  44  ]  certainty :  there  is  no  certainty  what  land  or  places  are  to 
be  discharged  by  this  description.  What  are  the  demesnes  ? 
Must  the  rector  have  recourse  to  H,  8.'s  time  to  know  ? 
They  are  not  like  the  demesnes  of  a  manor ;  perhaps  that 
might  be  certain  enough  knovra  from  the  bounds  of  the 
manor;  but  the  demesnes  of  a  monastery  can  be  only 
known  by  what  they  had  in  their  own  possession,  for  their 
own  time ;  and  they  might  have  for  their  demesnes  one  year 
what  might  not  be  so  far  the  next.  The  law  has  taken  no- 
tice of  this  kind  of  prescription,  and  it  is  certain  (1  Ventr. 
97.)  that  if  I  prescribe  in  a  ville  I  cannot  prescribe  for  part 
of  it.  (2) 

Lord  Hardwicke,  C. 

This  is  not  claiming  any  interest  by  prescription,  but  it 
operates  by  discharging  themselves. 
Attorney-General. 

The  modus  for  the  hay  amounts  to  71.  a  year ;  and  it  ap- 
pears by  the  accounts  of  the  monastery,  that  the  whole  tithe 
for  hay  amounted  to  but  40^.  which  is  proof  of  its  being  a 
rank  modus. 

BooTLE  on  the  same  side. 

It  is  a  general  rule,  that  whenever  a  right  and  remedy  are 
taken  away,  another  as  certain  right  and  remedy  must  sup- 
ply its  place.  Another  rule  is,  every  modus  must  be  reason- 
able, to  induce  a  supposition  it  had  a  good  and  legal  agree- 
ment ;  and  he  applied  these  rules  to  the  present  case,  and 
cited  the  case  of  the  Bishop  of  Hereford,  in  the  Exche  - 
quer,  1723. 

The  plaintiffs  offered  to  read  in  evidence,  in  order  to  shew 
the  value  of  the  land  and  tithes  in  H.  8.'s  time,  the  inquisi- 
tion (3)  which  was  returned  by  tlie  commissioners  appointed 
by  the  King  to  enquire  into  the  value  of  them.    They  had 


(2)  The  objection  taken  was  that  That  a  farm  modus  may  be  valid  for 

a  custom  canoot  be  laid  in  a  ville,  part  of  a  farm,        White  n.  Lisle ^  3 

and  be  applied  to  a  particular  place  in  Swanst.  344. 

that  ville  only,  for  it  must  extend  to       (3)  "  In  which  the  minister's  ac- 

the  whole  ville,  otherwise  it  is  not  the  counts  were"  Hill.  MS. 
custom  which  is  laid.  Sert.  Hill.  MS. — 
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the  return,  but  not  the  commission  by  which  the  commis-  Hardcastle 
sioners  were  appointed.    It  was  objected  on  the  part  of  the  against 
defendant  to  the  reading  the  inquisition,  there  having  been  SlateH. 
no  order  obtained  to  prove  the  exhibit ;  and  that  as  the 
original  authority  by  which  the  inquisition  was  taken  did 
not  appear,  they  could  not  produce  as  evidence  what  was 
done  in  pursuance  of  it.  (4)  Note.    It  was  said  to  be  lost, 
but  there  was  no  proof  of  it. 

Lord  Chancellor.    I  never  knew  the  commission  re-     [  45  ] 
quired  in  these  cases  ;  inquisitions  post  mortem  must  be  pro- 
duced, because  they  are  of  a  private  nature ;  but  this  is  a 
thing  so  notorious,  there  is  no  occasion  for  it.  (5) 

Cle  rk,  on  the  same  side. 

It  depends  on  the  nature  of  modus,  which  has  several 
essential  marks  and  ingredients,  and  is  not  good  without 
them  ;  one  is,  it  pre- supposes  an  agreement  between  all  the 
parties  necessary  to  the  making  it ;  and  if  a  bill  is  brought 
for  payment  of  tithes  in  kind,  and  a  modus  is  set  up  in  bar 
to  it,  it  is  setting  up  an  enquiry,  Whether  there  ever  was 
such  an  agreement  ?  And  it  is  the  same  as  if  a  bill  was 
brought  to  carry  articles  into  execution. 

Mr.  Robinson  cited  Stop  v.  Peacock,  3  Lev.  386.  which 
seems  to  be  against  the  plaintiff ;  but  the  roll  in  the  C.  B. 
Hil.  5  W.  &  M.  Rot.  1876.  does  not  warrant  the  report. 

Murray,  Solicitor  General ;  for  Defendants. 

The  agreement  pre- supposed,  in  order  to  support  a  modus, 
must  have  been  between  the  patron,  parson,  ordinary,  and 
tenants  of  the  lands  ;  yet  as  the  occupiers  are  liable  to  pay 
tithes  in  kind,  and  the  modus  in  lieu  of  them,  when  it 
Comes  into  dispute  the  payment  is  laid  to  be  by  the  occu- 
piers. What  can  be  the  original  of  modus  of  land  in  dif- 
ferent occupiers,  but  that  at  the  time  of  the  agreement  they 
must  have  been  all  in  one  owner  ?  there  are  many  instances 
of  this  kind  in  Danvers.    Rolls  Abr.  under  title  Tithes, 

Another  case  that  happens  is,  where  there  is  a  modus  for 
lands  in  a  park.  A  modus  absolutely  for  a  park  is  at  an 
end,  if  it  is  disparked,  but  not  if  the  modus  is  for  land 


(4)  And  the  case  of  Baker  v.  Old- 
ham before  Lord  Ch.  J.  Eyro,  was 
cited  where  he  had  refused  the  mi- 
nister's accounts  to  be  read  for  want  of 
the  commission.   ITill.  MSS. 

(5)  And  he  added  that  "  he  had 


"  even  knbwn  copies  of  part  of  the 
minister's  accounts  read."  Hill.  MS. 
See  Ausie?i  v.  Nicholas^  12  Vin.  Abr. 
94.  120.  S.  G.  1  Eagle  &  Youn<;e, 
735.  1  Phillips  on  Evd.  392. 
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Hardcastle  contained  in  a  park,  which  may  at  the  commencement 
against  of  the  modus  belong  to  one  owner  ;  is  a  modus,  thus  begun 
on  a  right  foundation,  to  be  destroyed  by  a  subsequent 
accident  of  lands  coming  into  the  hands  of  different  owners 
and  occupiers  ?  The  argument  used  on  the  other  side  ex- 
tends to  this;  and  if  it  holds,  whenever  lands  come  into 
C  46  ]  different  hands,  there  is  an  end  of  the  modus ;  such  a 
modus  cannot  be  laid  for  every  farm,  but  for  the  whole. 

This  matter  was  fully  discussed  in  the  case  of  Cooper  v. 
Andrews,  in  Hob.  39.  The  dispute  can  only  be  amongst  the 
occupiers ;  they  are  all  contributary  to  the  modus ;  if  they 
take  the  land  after  such  a  modus  and  division,  they  take  it 
subject  to  the  charge ;  but  the  same  argument  will  hold  in 
that  case,  if  letting  lands-  to  different  persons  destroys  the 
modus,  for  it  is  against  the  occupiers  the  parson  is  to  have 
his  remedy.  It  is  on  this  reasoning  the  case  in  3  Lev.  goes ; 
it  was  in  this  shape,  the  case  of  the  Bishop  of  Hereford  came 
before  the  Court  of  Exchequer,  10th  February  1723.  It  was 
the  Bishop  of  Hereford  v.  Pain,  and  the  modus  set  up  was 
that  the  inhabitants,  owners,  and  occupiers,  had  paid  a  year- 
ly rent  for  hay  growing,  &c.  in  the  following  proportions ; 
The  Court  held  the  modus  to  be  bad,  because  there  were  no 
proportions  settled  between  the  occupiers,  which  would  occa- 
sion infinite  disputes. 

In  1732,  it  was  the  Bishop  of  Hereford  rector  of  JVhit^ 
church,  V.  the  Duke  of  Bridgewater :  there  an  answer  was 
put  in,  and  a  cross  bill  brought  to  establish  the  modus,  to 
which  there  was  a  demurrer.  The  parish  was  divided  into 
townships,  and  the  several  quotas  were  ascertained  between 
them,  and  the  inhabitants  of  each  township  contributed  to  it ; 
and  it  had  been  ascertained,  and  usually  collected  by  a  con- 
stable. It  was  said  the  occupiers  of  lands  in  that  parish  had 
paid  yearly,  on  the  1st  of  November,  12/.  15*.  A^d,  for  hay 
growing  in  the  parish.  The  demurrer  was  solemnly  argued, 
and  an  issue  directed  to  try  the  fact  of  the  modus,  and  so  it 
rests  at  this  day ;  so  that  in  1732  they  laid  the  proportions 
of  the  villes,  but  not  amongst  the  people  of  the  villes.  It 
then  came  before  the  court,  as  this  does  now  3  admit  the  fact 
and  the  modus  is  the  same.  The  demurrer  was  over-ruled 
after  the  judgment  in  1723,  and  the  fact  sent  to  be  tried, 
which  could  not  have  been  done,  if  there  had  been  no  differ- 
ence in  the  cases  ;  but  as  the  modus  was  laid  iathe  last,  the 
Court  thought  it  good,  if  the  facts  were  true. 
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As  to  the  particular  case  of  excepting  the  demesnes^  the  Hardcastle 
modus  is  good^  because  I  may  lay  it  as  to  part  of  a  parish,  or  against 
as  to  the  whole,  except  such  a  farm.  Slater. 

The  objection  to  the  modus  supposes  the  agreement  now 
made,  but  it  is  an  immemorial  agreement ;  and  if  they  can 
shew  tithe  hath  been  paid  for  any  particular  part,  it  will 
prove  that  not  to  be  part  of  the  demesnes. 

Lord  Hardwicke,  C. — This  is  a  cause  of  much  conse- 
quence, for  it  concerns  every  modus  in  the  kingdom  of  this 
kind,  which  I  believe  are  far  from  being  few,  and  have  con- 
tinued time  out  of  mind. 

(6)  It  is  said  such  customary  payments  ought  not  easily 
to  be  broke  into,  and  that  the  Court  will  not  be  induced  to 
shake  them  upon  objections  that  are  not  of  real  weight  and 
moment;  and  though  tithes  in  kind  are  the  right  of  the  par- 
son, yet,  where  there  have  been  customary  payments  imme- 
morially  made  (and  that  is  admitted  in  the  strongest  manner 
in  the  present  case,  and  that  tithes  in  kind  have  never  been 
paid,  as  long  as  the  memory  of  any  man  now  living  can 
reach  back),  parsons  who  accept  livings  under  such  expec- 
tations, and  purchasers  who  buy  on  the  faith  of  such  customs 
and  usages,  according  to  that  value,  would  receive  great  dis- 
appointments if  they  were  disallowed  ;  and  unless  there  was 
some  unsurmountable  reason  for  it,  it  v/ould  be  unreasonable 
to  make  purchasers  deceived,  that  the  owner  of  the  impro- 
priation should  reap  a  benefit  for  which  he  has  not  paid. 
But  still  the  rules  of  law  must  be  adhered  to,  and  therefore  ' 
it  must  be  considered.  Whether  this  modus  is  agreeable  to 
the  rules  of  law  ?  If  it  is  established,  it  must  be  so  on  the 
cross  bill,  and  therefore  it  must  be  considered  on  that. 

The  prescription  there  laid  is,  that  all  and  every  occupier 
of  lands  and  tenements  in  those  villes^  not  being  part  of  the 
demesnes  or  granges  of  the  monastery,  have  used  to  pay,  or 


(6)  In  Serjeant  BilVs  MSS.  the  note 
of  this  case  states  Lord  Hardzmcke  to 
have  commenced  his  judgment  bj  ob- 
serving "  That  all  modnses  were,  at  first, 
"  upon  an  agreement  between  the  par- 
"  son,  patron,  and  ordinary,  by  some 
"  instrument  in  writing  in  the  nature  of 
"  a   contract   or   composition,  which 
though  decayed  by  time,  or  lost  by 
accident,  yet  being  run  out  into  a  pre- 
scription,  remains  good,  and  that  the 


"  Court  would  not  break  in  upon  sucli 
"  ancient  usages,  upon  slight  reasons 
and  the  observations  in  tlie  next  para- 
graph of  the  text  then  follow  as  J^ord 
IIardimck''s  own  remarks,  and  not  as 
the  dictum  of  any  other  person.  See  in 
Chapuia)!  v.  Hishonor  hincoln^  2  P.^V. 
5G5.  2  R.  &  Y.  11.  Ordv.  Clarke^  3 
iNnst.  038.  2  E.  &  Y.  4>i4.  See  Ekins 
V.  Dormer,  3  Atk.  534.  2  E.  &  Y. 
108.    Busk  V.  Lcids^  1  Jacob,  367. 


48 


CASES  IN  CHANCERY. 


2  Co.  45  a.  b. 

Bishop  of  Win 
Chester's  case. 


Hardcastle  ought  to  have  paid^  every  year  on  St.  James's  Day,  or  as 
against     goon  after  as  demanded,  the  several  annual  sums  following : 
Slater.     ^^^^^  states  the  particular  sums  to  be  paid  in  each  ville.  [L.R.] 
[  48  ]         Many  objections  have  been  made. 

1st.  It  is  unreasonable  vi^ith  regard  to  the  occupiers,  because 
the  modus  includes  all  occupiers  of  v^^oods,  houses,  and  all 
kinds  of  tenements  whatsoever,  though  they  produce  no  hay, 
and  makes  them  liable  to  contribute  to  the  modus,  who  would 
not  have  been  liable  to  pay  tithes  in  kind,  which  raises  a  pre- 
sumption, that  no  such  agreement  could  have  been  entered 
into  by  the  patron,  ordinary,  parson,  and  occupiers.  I  am  of 
opinion,  if  it  did  afford  such  a  presumption,  it  would  lie  in 
the  parson's  mouth,  as  well  as  in  the  occupiers,  to  object 
^  to  it ;  but  I  think  it  does  not  create  such  a  presumption,  be- 

cause, suppose  at  the  time  of  the  agreement  or  establishment 
of  such  a  modus,  all  the  lands  ivere  in  the  ownership  of  one 
person,  or  if  they  were  not,  it  would  not  be  unreasonable,  for 
those  who  were  at  that  time  owners  of  wood  or  arable  land, 
and  had  besides  land  that  produced  hay,  or  that  by  the  dif- 
ference of  culture  might  produce  hay,  to  charge  themselves 
with  this  payment  by  reason  of  the  change  and  contingency, 
that  their  lands  might  be  turned,  in  point  of  use,  to  produce 
tithe  hay,  though  they  did  not  at  that  time ;  and  this  is  fre- 
quent in  these  kind  of  modus,  and  has  happened  in  several 
cases,  as  in  1  Ventr.  3.  where  the  objection  was,  that  all  the 
occupiers,  &c.  were  to  pay  a  groat  for  herbage,  but  it  never 
was  objected  that  those  might  pay  who  had  no  herbage  at 
all  ^  therefore,  no  certain  presumption  can  arise,  that  no  such 
agreement  was  entered  into,  from  the  general  charge  laid  on 
all  occupiers. 

Another  objection  from  the  rule  of  law,  for  want  of  a  suffi- 
cient certainty,  that  the  modus  or  customary  payment  ought 
to  be  equally  certain  with  the  tithes  in  kind.  The  rule  is  so, 
[2  Salk.  657.]   and  held  to  be  so  in  Sterrop  y,  Dnderidge,  but  that  doctrine 
must  not  be  weighed  with  grains  and  scruples. (7)    The  case 


(7)  The  former  part  of  this  para- 
graph is  thus  given  in  Serj.  HilVs  MSS. 
"  It  is  true  that  the  general  rule  is,  that 
"  the  modus  must  be  equally  certain  with 
"  the  tithe,  as  it  comes  in  its  place,  and 
"  therefore,  in  the  case  of  Hartupp  v. 
"  Bodderidge^  2  Salk.  657.,  a  modus 
"  to  pay  two  shillings  in  the  pound  of 


"  the  improved  rent,  in  lieu  of  all 

"  tithes,  was  held  naught,  for  that  is 

"  to  rise  and  fall  as  the  land  is  let,  and 

"  the   parson  cannot  know  it  ;  and 

"  though  a  custom  to  pay  a  double  va- 

"  lue  for  a  fine  may  be  good,  yet  that 

"  arises  from  a  man's  contract,  which 

"  shall  never  be  void  where  it  may  be 
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against 
Slater. 


[49] 


of  Cooper  V.  Andreivs,  Hob.  39.  (8)  was  not  so.  There  was  Hardcastle 
a  modus  for  140  acres^  parcel  of  an  ancient  park.  It  was  laid, 
that  he  and  all  those  whose  estate  he  had,  and  all  farmers 
and  occupiers,  have  used,  time  out  of  mind,  to  pay  every 
year  2^.  and  a  shoulder  of  every  third  doe  for  all  tithes. 
Was  this  equally  certain  with  the  tithes  ?  I  must  take 
the  modus  from  the  state  of  the  agreement  supposed  to 
have  been  entered  into  time  out  of  mind,  and  that  the  par- 
ties considered  the  satisfaction  for  the  tithes  to  arise  out  of 
the  shoulder  and  the  2s.  together ;  and  then  how  uncertain 
as  to  part  of  it  !  for  no  deer  might  be  killed,  or  only  two, 
and  then  the  parson  could  have  nothing  from  it ;  so  that  it 
was  not  possible  to  say,  that  v»^hat  was  stipulated  for  was 
equally  certain  as  the  thing  in  lieu  of  which  it  came,  for  the 
lands  would  have  produced  something  5  and  yet  this  was 
held  to  be  a  good  modus,  even  after  it  was  disparked  (9) 


ascertained,  and  differs  from  a  modus 
"  which  ought  to  be  certain  as  the 
^'  duty  which   is   destroyed   by  it ; 
"  Holt^  C.  J.,  doubted,  and  this  was 
upon  a  motion  for  a  prohibition.  I 
incline  to  differ  in  opinion  from  that 


case,  aud  think  the  modus  was  suffi- 


ciently  certain,  for  when  the  books 
say,  the  modus  must  be  equally  cer- 
tain  with  the  tithes,  yet  that  must 
not  be  weighed  in  too  nice  scales; 
"  and  in  the  case  of  Cowper  and  An- 
"  drews^  the  modus  was  not  equally 
"  certain  with  the  tithes."  The  ques- 
tion mentioned  by  Lord  Hardzvicke  in 
the  above  observations  to  have  been 
decided  by  the  K.  B.,  in  the  case  of 
lluriop  V.  Dodderidgc,  had  been,  it 
would  seem,  previously  considered  by 
the  Court  of  Exchequer,  in  a  suit  be- 
tween the  same  parties,  when  that 
Court  held  the  modus  to  be  valid,  see 
1  E.  &  Y.  566.  The  decision  in  the 
Exchequer  was  Tr.  Term,  ^2,  W.  M.; 
that  in  U.  R.,  Pasc,  4  Ann.  The  opi- 
nion expressed  by  Lord  Hardzoicke 
upon  the  decision  of  the  K.  B.  is  ma- 
terial, inasmuch  as  that  decision  has 
been  supposed  to  establish,  that  a  mo- 
dus of  so  much  upon  rent  is  bad,  sec 


Toller  on  Tithes,  p.  185. 


althougii  iu 


previous  eases  such  a  modus  had  been 
considered  good.  See  lloWcck  v.  T aij- 


lor^  1  Wood.  60.  1  E.  &  Y.  429. 
Brill  v.  Till^  2  Wood.  175.  Strode  v. 
Bickham,  1  Wood.  268.  1  E.  &  Y. 
560.  See  Simpson  v.  Tucker^  1  Wood. 
197.  1  E.  &  Y.  525.;  and  Savohridge 
V.  Benton^  11  E.  &  Y.  400.  But  see 
the  late  case  of  Norton  v.  Hammond^ 
in  the  Excheq.  1  Y.  &  J.  94. 

(8)  S.  C.  1  Eagle  &  Y.  240. 

(9)  It  appears  from  the  report  of 
the  case  of  Cozoper  v.  Andrezss,  that 
the  Court  were  equally  divided,  and 
that  no  decision  was  in  fact  given, 
— With  regard  to  the  effect  of  dis- 
parking  upon  moduses  payable  in  re- 
spect of  ancient  parks :  It  has  been 
held  that  a  money  modus  is  not  de- 
stroyed by  disparking.  Mascall  v. 
Price^  2  Bulstr.  238.  S.  C.  1  Eagle 
and  Younge  225.  Bedinsfield  v. 
Peakc,  Cyo.  Eliz.  467.  S.  C."l  Gwill. 
166.  1  E.  and  Y.  118.  See  Cozcpcr  v. 
Andrezvs,  Nob,  39.  1  E.  and  Y.  240. 
— As  to  moduses  of  a  Buck  or  Doe  or 
Shoulder  of  Deer^  and  the  like,  the 
cases  appear  somewhat  at  variance. — 
One  distinction  would  seem  however 
to  be,  that  where  the  number  of  deer 
or  the  parts  of  a  doer  to  be  paid  arc 
fixed  and  certain,  t\\cvc  the  modus  is 
not  destroyed  by  disparking  ;  —  but 
where  they  are  not  fixed  and  certain, 
but  dependent   upon  the  number  of 
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Slat 


ER. 


[When  the 
books  speak 
of  the  equal 
certainty  of  a 
modus,  they 
inust  be  un- 
derstood to  a 
common  in- 
tent, and  not 
to  every  pos- 
sible in- 
tent.] (10) 


Hardcastle  and  no  deer  could  be  killed  ;  so  that  the  only  satisfaction 
against     was  the  2s.  and  the  modus  remained  annexed  to  the  land, 
and  might  have  been  laid  without  the  park.    I  mention  this 
to  shew,  that  when  tlie  books  speak  of  the  equal  certainty 
of  a  modus,  they  must  be  understood  to  a  common  intent, 
and  not  to  every  possible  intent.    In  the  present  case,  the 
payment  is  equally  certain,  the  sums  are  ascertained,  and  I 
see  no  objection  in  that  respect ;  but  it  is  said,  the  uncer- 
tainty is  in  point  of  remedy ;  for  that  the  rector  would  be 
without  remedy,  or,  what  is  equal  to  none,  he  must  sue  in 
the  Spiritual  Court,  and  make  all  the  occupiers  parties  to 
his  libel  j  so  that  the  death  of  any  one  would  make  an  abate- 
ment, for  they  are  all  jointly,  not  severally  liable.    This  is 
an  objection  which  deserves  to  be  considered.    It  was  ob- 
served in  the  reply,  that'  the  modus  is  laid  for  the  occupiers 
of  lands  and  tenements  within  the  ville,  and  not  said  all  the 
occupiers,  or  the  occupiers  of  all  the  lands,  so  that  it  is  un- 
certain, for  perhaps  some  only  are  liable,  and  it  is  not  shewn 
which  are  so  ;  but  1  understand  the  manner  of  laying  it  im- 
ports all  the  occupiers  of  all  the  lands,  and  what  was  said  in 
the  Bishop  of  Hereford's  case  is  an  answer.    It  is  an  indefi- 
nite proposition,  which  is  universal  :  and  it  is  laid  they  used 
to  pay  the  several  annual  sums  in  lieu  of  all  tithes  of  hay, 
upon  all  and  every  the  lands  and  tenements  within  the  ville; 
so  that  taking  both  parts  together,  it  makes  it  plain  the 
custom  is  laid  for  all  the  occupiers  of  all  the  lands  :  but  as 
to  the  remedy,  suppose  all  the  occupiers  were  jointly  liable, 
how  far  v/ill  that  affect  what  is  said  of  the  unreasonableness 
of  making  all  the  occupiers  parties  in  the  Ecclesiastical 


deer  either  kept  or  killed  within  the 
park,  there  the  modus  is  destroyed  by 
the  park  being  laid  open.  In  Lord 
Niche's  case,  Owen,  34.  S.  C.  1  E.  & 
Y.  99.,  it  was  held,  that  a  modus  of  a 
buck  in  summer  and  doe  in  winter  was 
not  destroyed  by  disparking. — See  also 
in  Poole  v.  Rei/nolds,  Hutt.  57.  S.  C. 
1  E.  &^Y.  322.  Naunton  v.  Clarke,  1 
Wood.  538.  S.  C.  1  E.  &  Y.  704.— In 
Skmner  v.  Smith,  1  Wood.  161 .  S.  C. 
1  E.  &  Y.  510.,  the  Court  of  Exche- 
quer held  that  a  modus  of  a  shoulder  of 
every  deer  killed  in  a  park  was  de- 
stroyed bj  disparking. — See  also  Bed- 
dinfl^field  v.  Feake,  1  Gwill.  166.  S.C. 
1  E.  &  Y.  1  ]  8.  Stockwell  v.  Terry,  1 
Ves.  115.    Gwill.  823.    2  E.  &  Y. 


118.— In  an  Anon,  case,  1  Br.  &  G.  31. 
anno  1612.  S.  C.  1  E.  &  Y.  203.,  the 
Court  of  C.  B.,  doubted  whether  a  mo- 
dus of  one  shoulder  of  deer  for  all  tithes 
of  a  park  was  destroyed  by  disparking. 

(10)  See  Bennei  \.  Read,  111  E. 
and  Y.  1349.  S.  C.  1  Anst.  332.  n. 
Williamson  v.  Londsdale,  5  Price,  25. 
Cfirte  v.  Hodgkin,  3  Swanst.  162.  in 
note.  Busk  v.  Lewis,  1  Jacob.  371. — 
In  Chapinan  v.  Bishop  of  Lincoln,  it 
was  said  by  Reynolds,  J.,  that  all 
"  the  certainty  requisite  to  a  modus  is 
"  this,  that  when  the  circumstances 
"  are  the  same,  there  shall  be  the  same 
"  modus."  See  2  E.  &  Y.  18.  S.  C. 
2  P.  Wms.  565.    Mos.  266.  279. 
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Court  ?  for  that  is  the  legal  remedy,  and  that  which  the  com-  Hardcastle 
mon  law  allows  ;  and  the  remedy  in  courts  of  equity  is  not  cigamst 
taken  notice  of  by  the  common  law,  but  only  drawn  here  in  ^^J^^^^'^''-^- 
respect  to  the  account.    It  is  Scdd,  on  the  part  of  the  defend-      [  50  ] 
ant,  that  at  the  time  of  this  agreement  all  the  lands  might  be- 
long to  one  owner,  and  then  it  was  not  unreasonable,  and  the 
future  division  will  not  destroy  it  now   a  modus  to  be  paid  by 
the  occupiers  and  owners  of  the  demesnes  of  a  manor,  let  them 


[A  modus  to  be 
paid  by  the  oc- 

be  ever  so  larsre,  or  divided  amongst  ever  so  many  hands,  is  '  "P'^i's 

.     .  .  .         owners  of  the 

good.    If  it  was  so  m  its  commencement,  subsequent  alter-  demesnes  of  a 

manor  is  good 
thoutrh  divided 


ations  have  never  been  allowed  to  destroy  a  modus.  Modus 
within  parks  are  all  authorities.  Marker  v.  Cocker^  Hob.  329.  into  any  num 
Coivper  v.  Jlndreivs,  Hob.  39.  Skelton  v.  Moimtague,  [Hob.  hands.] 
118.  S,  C.  1  E.  &  Y.  248.]  are  so.  Let  the  lands  of  a 
park  be  1000  acres,  and  divided  into  100  hands,  if  the  mo- 
dus was  good  in  the  occupation  of  one,  it  is  so  of  a  great 
many.  If  this  doctrine  was  to  prevail,  that  by  reason  of  the 
difficulty  of  remedy,  you  might  destroy  the  modus,  it  will 
extend  to  every  case  of  a  park  or  manor )  and  what  an  ex- 
tensive consequence  will  this  have  in  the  several  moduses  of 
this  kind  ?  I  think  the  cases  cited  to  prove  it  do  not  come 
up  to  it,  but  rather  support  the  contrary,  that  a  modus  laid 
in  the  occupiers  of  lands  is  a  good  modus.  In  Cowper  v. 
jlndrews,  it  was  laid  in  the  owners  of  the  fee,  and  ail  the 
farmers  and  occupiers  jointly.  Was  the  remedy  against  all 
jointly  ?  I  apprehend  not.  If  it  had  been  laid  in  the  owners      modus  laid 

*  IT  11  ,  in  the  OAvners 

only,  it  would  not  have  been  good,  because  the  owners  miglit  is  bad.]  (il) 

have  resided  out  of  the  jurisdiction  of  the  Spiritual  Court, 

and  consequently  there  could  have  been  no, remedy  against 

them.  The  farmers  and  occupiers  must  therefore  be  liable. 

Does  not  that  come  up  to  the  present  case,  and  will  not  the 

law  be  the  same,  whether  there  are  140  or  1000  acres  ?  The 

law  makes  the  occupiers  equally  liable  to  the  parson.  Skelton 

V.  Mountague  is  the  same  ;  there  the  modus  was  laid  in  the 

occupiers  ;  the  quantity  of  land  does  not  appear,  but  that 

makes  no  difference.    I  take  no  notice  of  the  ground  of  the 

objection ;  though  occupiers  cannot  prescribe  generally  to 


(11)  Contra,  Ord  v.  Clarke^  3  Anst.  "  good,  for  altliou>r|i  the  occupiers  can- 
638.  2  Eu-le  and  Y.  424.  Driffield  v.  "  not  prescribe  for  a  matter  of  interest 
Orrell^  6  Price,  324.  3  E.  and  V.  934.  "  or  inheritance  in  themselves,  but  the 
but  see  what  is  said  by  Richards,  C.  13.  prescription  must  be  hiid  in  tlie  own- 
in  the  last  case.  ers,  yet  whero  it  goes  in  discharge  of 

(12)  In  Serjeant  Hills  MSS.  this  "  a  right  in  another  person,  as  a  modus 
passage  runs  thus  :  "  such  a  prescrip-  "  is  or  by  way  of  easement,  tlien  ;t 
"  tion  for  a  modus  in  the  occupiers  is  "  may  be  well  laid  in  the  occupiers."  * 
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Hardcastle  gain  an  interest,  yet  they  may  for '  a  discharge,  (12)  as  in  3 
against  Lev.  Stop  v.  Peacock.  I  mention  this  to  shew,  that  mo- 
Slateii.     (Jugseg  h^ve  been  allowed  as  good,  though  the  prescription 

[A  modus  is    has  been  laid  in  the  occupiers,  (13)  and  though  the  number 

fa°id*^r/the  oc-       them  has  been  great  and  uncertain. 

cupiers,  though  their  number  be  great  and  uncertain.] 

[  51  ]        Another  case  was  cited  for  plaintiff,  .SarZ:er  V.  CocAer,  Hob. 

329.  which  is  not  applicable  here,  because  it  is  not  a  modus. 
It  was  a  custom  that  all  lambs  in  the  parish  should  be  cast 
together,  and  the  tenth  part  or  tithe  lamb  should  be  paid  for 
tithes.  This  pretended  custom  was  condemned,  because  it 
might  happen  that  a  man  might  have  but  one  lamb  and  lose 
it.  It  was  no  modus,  but  only  a  mere  advantageous  method 
for  the  parson,  of  paying  tithes  in  kind. 

The  case  in  2  Keb.  280.  is  dark,  and  imperfectly  stated.  I 
do  not  know  what  to  make  of  it ;  whether  he  meant  that  it 
should  be  laid  quilibet,  to  pay  the  whole,  or  that  it  should  be 
laid  jointly  and  severally,  is  quite  uncertain;  and  it  is  very 
different  from  the  case  of  Stop  v.  Peacock,  [3  Lev.  386.] 

I  am  not  giving  a  certain  opinion,  but  it  is  not  clear  to  me 
that  it  would  be  necessary  to  make  every  occupier  of  lands  a 
party  to  the  libel.  It  is  certain  the  modus  affects  all  the 
lands  ;  and  it  is  alleged  by  the  answer,  that  every  part  of  the 
land  is  chargeable  with  the  modus,  the  consequence  of  which 
is,  that  no  occupier  could  be  discharged,  unless  the  whole 
modus  is  paid ;  and  if  that  be  so,  I  think  it  would  be  a  very 
reasonable  construction,  for  the  Ecclesiastical  Court  to  make 
every  person  liable  for  the  whole,  and  leave  them  to  take  con- 
tribution amongst  themselves  :  if  the  remedy  was  from  the 
land,  it  would  be  so,  for  if  a  rent  comes  out  of  land  ever  so 
much  divided,  every  part  is  charged  with  the  whole.    It  is 


(13)  See  Stopp  v.  Peacock^  1  E. 
and  Y.  607.  Shelton  v.  Montague^ 
Hob.  118.  1  E.  and  Y.  248.  Contra, 
Anon.  2  Keb.  280.  S.  C.  1  E.  and  Y. 
457. — In  the  owners  and  occupiers'''' 
held  good.  Scarr  v.  Trin.  Coll.  Cam- 
bridge, 3  Anstr.  760.  2  E.  and  Y.  429. 
■ — In  the  ^' proprietors  and  occupiers''^ 
held  bad.  Anon.  1  Vent.  3.  1  E.  and  Y. 
478. — By  certain  occupiers^'  held  bad. 
De  Whelpdale  v.  Milburn,  5  Price, 
485.  3  E.and  Y .^94.— The  occupier 
"  of  each  farm  paying  his  rateable  pro- 
'^portion''"'  without  stating  the  propor- 
tion held  bad.     Wolleij  y,  Iladfceld, 


3  Price,  210.  3  E.  and  Y.  775.  See 
Norton  v.  Hammond,  Y.  &  J.  74. 
See  Bennet  v.  Read,  1  Anstr.  322. 
3  E.  and  Y.  1338.  Blackburn  v. 
Jessop,  3  Swanst.  154.  —  In  Chap' 
man  v.  Bishop  of  Lincoln,  a  mo- 
dus for  persons  residing  out  of  the  pa- 
rish, to  pay  so  much  an  acre  for  land 
occupied  by  them  in  the  parish  held 
good.  2  P.  W.  565.  2  E.  and  Y.  11. 
Contra,  Bawdri/  v.  Rushel,  1  Eagle 
and  Y.  440.  S.  C.  1  Keb.  602.  See 
Pern  v.  Fountain,  1  Wood,  504.  1  E. 
and  Y.  686.  Busk  v.  Lezois,  1  Ja- 
cob. 363. 
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true,  in  this  case  the  lands  are  not  liable^  there  is  no  real  Hardcastle 
remedy  for  them ;  hut,  however,  the  occupiers  are  liable  in  against 
respect  of  the  lands,  and  therefore  I  think  it  is  a  reasonable  ^^^ter. 
ground  to  say,  every  occupier  makes  himself  liable  for  the 
whole,  consequently  the  rector  may  take  his  remedy  against 
any  of  them.  (14) 

But  be  that  as  it  will,  How  does  this  case  come  before  me  ? 
If  there  had  been  nothing  more  in  it  than  what  passed  in  the 
case  of  the  Bishop  of  Hereford  (15)  I  should  not  think  my- 
self warranted  to  disallow  or  over-rule  this  modus,  without 
having  the  fact  tried  :  (16)  the  last  cause,  which  is  the  ma- 
terial one,  was  depending  in  that  Court  which  has  the  proper 
jurisdiction  of  tithes,  so  far  as  they  come  under  the  juris-  [  52  ] 
diction  of  a  Court  of  Equity ;  that  Court  has  the  most  know- 
ledge and  experience  of  them.  The  bill  was  there  brought 
and  demurred  to,  the  demurrer  was  argued,  and  solemnly 
adjusted  by  the  whole  Court  to  be  over-ruled ;  it  is  said,  not 
upon  the  opinion  of  the  Court  that  the  modus  was  good,  but 
that  the  Court  though  it  too  much  to  disallow  the  modus  upon 
a  demurrer.  But  why  was  it  not  as  fully  before  the  Court 
upon  the  demurrer,  as  it  would  be  at  the  hearing  of  the  cause? 
That  was  the  proper  time  for  it.  Are  not  the  merits  of  a 
modus  often  examined  U23on  a  motion  for  a  prohibition  in  the 
common  law  courts  ?  The  demurrer  was  over-ruled,  the 
cause  came  on  again  to  be  heard  in  1732,  before  L.  C.  B. 
Reynolds  :  there  was  then  a  new  C.  Baron  and  the  Court  still 
persisted  in  not  giving  way  to  the  objections  of  law,  but  were 
of  opinion  the  modus  ought  to  be  tried ;  and  tlie  C.  Baron 
said,  if  it  was  good  in  fact,  he  saw  not  why  it  was  not  so  at 
law.  Comyns  was  of  the  game  opinion.  Here  is  then  an 
authority  of  the  Court  of  Exchequer  (the  most  experienced 
in  causes  relating  to  tithes),  before  two  different  Chief  Barons. 
There  was  no  appeal  from  that  decree,  though  it  was  a  case 
of  great  value  and  consequence. 

This  Court  would  take  too  much  on  itself  to  say,  that  such 
a  modus  continued  immemorially,  and  when  no  tithes  had 

(14)  See  in  (lie  Bishop  of  Hereford  Ijridgc^  3  Aust.  841.    2  E.  &  Y.  437. 

V.  Cozoper,  3  Swanst.  100.  ii.  Ciithhert  See  kedesd.\Pr.  138.    Ojjlcy  v.  Fan- 

V.   PVcstwood,   Gilb.  Eq.  Rep.  280.  shaio,  1  Atk.  283. 

2  Wood.  280.    2  E.  &  Y.  815.    So  '(1^)  !^ee  this  case  from  Sir  C.fFbfirr^r'^ 

also  some  of  the  owners  and  occupiers  MSS.  3  Swanst.  158  n.  3E.  &Y.  1236. 

may  maintain  a  suit  to  establish  a  mo-  (16)  See  IVhitc  v.  Lislc^  3  Swanst. 

dus>  Chaifler  v.  Trin,  College^  Cam-  345. 
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Hardcastle  been  paid  in  kind,  and  after  such  a  cause,  ought  to  be  over- 
against     ruled  without  suffering  the  facts  to  be  tried :  a  great  many  of 
Slater.      the.  objections  that  have  been  made,  the  parties  may  avail 
themselves  of  at  the  trial ;  for  every  thing  that  goes  to  lessen 
the  presumption,  that  such  an  agreement  could  have  been 
made,  is  proper  to  be  insisted  on  before  the  Court  and  Jury. 

As  to  the  distinctions  that  have  been  made  between  the 
case  of  the  Bishop  of  Hereford  and  this,  it  must  be  observed, 
that  the  case  in  1732  is  very  different  from  the  latter;  the 
modus  as  there  laid  was  not  good.  It  was  laid  that  there 
had  been  an  ancient  usage  and  prescription  in  the  parish  of 
Whitchurch^  time  out  of  mind,  that  the  owners  and  occupiers 
of  lands  had  paid  a  yearly  sum  to  the  rector  in  lieu  of  all 
tithe  hay  growing  there,  and  that  each  township  had  paid 
yearly  a  certain  sum  as  such  modus ;  that  the  same  had  been 
[  53  ]  usually  collected  by  the  constable,  and  delivered  by  him  to 
the  rector,  to  prevent  trouble.  As  this  is  laid  it  is  no  modus, 
for  it  is  no  sum  certain ;  but  the  ascertaining  it  is  referred  to 
another  instrument,  and  that  instrument  does  not  authorise 
it,  as  it  is  laid ;  for  the  bill  w^as,  that  the  oivners  and  occu- 
piers have  paid  ;  the  instrument,  that  the  inhahitants,  owners, 
and  occupiers  ;  and  the  inhabitants  may  be  so,  without  occu- 
pying an  inch  of  land,  and  therefore  it  is  not  possible  to  say 
what  the  modus  is  :  as  it  stands  in  the  register,  it  makes  every 
inhabitant  liable  to  tithes,  though  he  receives  alms  from  the 
parish,  which  is  absurd,  and  shews  that  the  modus  is  ill  laid; 
and  in  the  bill  it  is  doubtful  and  uncertain  what  the  modus 
is.  The  cause,  as  brought  on  in  1737?  seems  to  me  exactly 
the  same  with  the  present.  It  is  there  laid  as  an  ancient 
usage  and  custom,  that  the  occupiers  of  land  have  paid,  or 
ought  to  pay  yearly,  to  the  rector,  the  sum  of  21.  I5s.  4^d. 
for  tithes  of  hay;  and  then  it  distributes  the  several  propor- 
tions between  the  villes,  and  lays  it  to  have  been  time  out  of 
mind  ascertained  and  settled:  this  only  related  to  the  several 
distributions  amongst  the  villes. 

I  am  of  opinion,  that  cause  is  in  point,  and  there  is  no 
material  difference  from  the  present ;  consequently,  as  that 
was  sent  to  be  tried,  before  the  Court  would  give  any  abso- 
lute opinion  upon  it,  and  as  that  decree  has  st(3od  with- 
out any  appeal,  I  think  it  is  proper  for  me  to  follow  the 
example. 

But  then  it  is  objected,  this  modus  is  too  rank ;  for  it  ap- 
pears by  the  monasteries'  accounts,  that  on  the  dissolution 
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Slater. 


of  monasteries  in  the  time  of  H.  8.  it  was  said^  in  the  re-  Hardcastle 
tm*n  to  the  commission  directed  to  enquire^  &c.  that  the 
value  of  tithe  hay  here  was  40a\  This  was  done,  1st;,  To 
shew  that  tithes  in  kind  were  then  paid.  2dly,  If  tithes  in 
kind  were  not  paid,  yet  such  a  modus  to  pay  for  tithes 
that  amounted  to  40^.  only  is  too  rank,  as  being  unreason- 
able. As  to  the  1st,  I  cannot  take  it  in  that  sense,  because 
it  is  said  in  the  answer,  there  is  some  land  to  which  the 
modus  does  not  extend  3  and  if  any  land  is  liable  to  tithes  in 
kind,  possibly  the  return  may  have  relation  to  that :  but  it 
is  said  to  shew  there  was  no  modus.  There  may  be  an 
omission,  and  at  most  it  is  but  evidenced  on  one  side,  and 
and  therefore  will  be  laid  before  a  jury,  and  any  evidence  [  54  ] 
may  counterbalance  it.  I  think,  therefore,  to  overrule  the 
modus  upon  the  strength  of  that  record  at  the  hearing  of 
the  cause,  when  it  is  admitted  no  tithes  in  kind  have  been 
paid,  is  going  too  far  abundantly,  and  cannot  be  con- 
clusive. 

There  was  an  objection  made  to  a  particular  part,  that  is 
to  the  modus  of  C,  with  an  exception  of  the  demesnes  and 
granges  of  the  monastery.  1st,  That  a  custom  cannot  be 
laid  in  a  ville,  with  an  exception  of  part,  and  1  Ventr.  97. 
was  cited  for  that  purpose ;  but  that  is  a  custom  laid  in  a 
ville,  and  not  by  way  of  prescription.  The  present  is  laid  in 
the  owners  by  way  of  prescription,  with  an  exception,  and 
is  laid  by  the  owners  in  discharge  of  themselves  3  nothing  is 
more  common  than  such  a  modus. 

2d  objection. — That  it  is  uncertain  which  are  the  excepted 
lands ;  and  to  make  that  certain,  it  is  necessary  to  suppose 
the  monastery  time  out  of  mind.  It  might  be  so,  but  it  is  not 
necessary  the  lands  should  have  had  at  the  time  of  com- 
mencement of  the  modus  the  same  description  they  have 
now  3  this  is  only  by  way  of  description,  and  the  manner  of 
describing  the  lands  is  not  material. 

The  objections  may  be  all  considered  by  the  Court  on  the 
return  of  the  verdict,  therefore  let  there  be  an  issue  to  try 
the  fact  of  the  modus.  (17)  As  to  the  agistment,  the  bill 
must  be  dismissed. 


(17)  The  several  issues  with  respect  to  the  moduses  were  directed  in  the 
words  of  the  answer  and  cross-bili.  L.  R. 
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LT^yV ^     ^  r^f^   JESUS  COLLEGE  a^am*^  BLOOM. 

Case  14.   

In  Chancery.    [Lib.  Reg.  1745.  B.  fo.  27.  nom.  Principal  and  Fellows  of  Jesus 
'       '  College  V.  Bloom.] 


[S.  c.  3  Atk.  This  bill  was  brought  by  the  Master  and  Fellows  of  Jesus 
^^^'^  College,  in  Oxford,  for  an  account  of  timber  cut  down  on 

the  premises  by  them  let  to  the  defendant,  and  for  an  ac- 
count of  some  stones  which  he  had  carried  off  the  land. 
55  J         Lord  Chancellor. — This  is  the  most  extraordinary  bill 
that  ever  was  brought  in  this  Court,  and  I  hope  never  to  see 
one  of  the  like  nature  again. 

On  this  bill  there  arise  two  questions  : 
Bill  in  equity  First,  Whether  bills  are  to  be  maintained  in  this  Court 
gafnstf  tenant  "^^^^ty  ^^r  timber  cut  down  after  the  term  is  gone  out  of  the 
for  satisfaction  tenant  by  assignment  ?  or,  whether  such  bills  can  only  be 
in  cutting  tim-  brought  for  an  account  of  such  waste  done,  without  at  the 
ber,  without     same  time  pravins:  an  iniunction  ?    And  I  am  of  opinion  that 

praying  an  in-  i.     j  j  ^  a 

junction  to  stay  they  cannot,  (1)  Waste  is  a  loss  for  which  there  is  a  proper 
waste.  remedy  by  action  ;  in  a  court  of  law  the  party  is  not  neces- 

Nor  willlie  for  .        ^  ,       i  i  • 

an  account  and  sitated  to  bring  an  action  of  waste,  but  he  may  bring  trover  ; 
satisfaction  for  t^Qse  are  the  remedies,  and  therefore  there  is  no  around  of 

stones  picked  ^  ^  ^         ,  ^ 

and  carried  off  equity  to  come  into  this  Court,  for  satisfaction  of  damages 
the  land.  ^j^^  proper  ground  for  the  Court  to  admit  of  these  sort 

of  bills,  but  the  staying  of  waste ;  because  the  Court  pre- 
sumes, when  a  man  has  done  waste  he  may  commit  the 
same  again,  and  therefore  will  suffer  the  lessor  or  reversioner, 
when  he  brings  his  bill  for  an  injunction  to  stay  waste,  to 
pray  at  the  same  time  an  account  of  the  waste  done;  for 
though  a  court  of  law  may  give  damages,  yet  it  cannot  pre- 
vent further  waste :  and  it  is  upon  this  ground,  to  prevent 
multiplicity  of  suits,  that  this  Court  will  decree  an  account 
of  waste  done  at  the  same  time,  with  an  injunction ;  just 
like  the  case  of  a  bill  brought  for  discovery  of  assets,  an  ac- 

(1)  In  Garth  v.  Cotton^  1  Dick.  Lord  Thurlow^  in  the  case  of  Lee  v. 

211.  S.  C.  3  Atk.  751.    1  Ves.  524.  Jlston,  1  Bro.  C.  C.  194.,  made  a  de- 

Harg.  Co.  Litt.  218  b.  n.  (2).    Lord  cree  for  an  account  only. — The  later 

Hardwicke  alluding  to  the  decision  in  cases,   however,  have  recognized  the 

the  principal  case,  says  it  alFords  no  doctrine  laid  down  in  the  text.  See 

conclusive  argument  that  a  bill  for  ac-  Pulteney  v.  Warren,^  6 Ves.  89.  Gher" 

count  of  waste  cannot  be  maintained  son  v.  Eyre,  9  Ves.  346.    Richards  v. 

without  praying  an  injunction;   and  Ai^o^/e,  3  Mer.  673. 
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count  may  be  prayed  at  the  same  time;  and  though  origi-  Jesus  Col- 
nally  the  bill  was  only  brought  for  a  discovery  of  assets^  yet^  i^ege 
to, prevent  multiplicity  of  suits,  the  Court  will  direct  an  ac-  g^^o^ 
count  to  be  taken.  (2) 

If  the  Court  were  to  allow  of  these  sort  of  bills,  it  would 
create  infinite  vexation  :  there  is  not  one  precedent  to  war- 
rant it.  The  cases  cited  do  not  come  up  to  the  present. 
Whitfield  V.  Bewick,  3  Wms.  267-  It  does  not  appear  in 
that  case,  that  an  injunction  to  stay  waste  generally  was  not 
prayed ;  if  it  was,  that  brings  it  within  the  common  case. 
As  to  the  case  of  the  Bishop  of  Winchester  v.  Knight, 
1  Wms.  406.  I  am  at  a  loss  to  know  upon  what  grounds 
the  Court  went.  The  book  says,  because  it  was  a  demand 
against  an  executor ;  but  I  doubt  greatly  as  to  this,  for  it  is  [  56  ] 
far  from  being  a  general  rule  of  this  Court  to  entertain  a  bill 
against  an  executor  for  a  tort  committed  by  his  testator. 
The  more  probable  reason  for  decreeing  an  account  in  that 
case  seems  to  be,  because  it  was  the  case  of  mines  ;  and  the 
Court  always  distinguishes  between  digging  of  mines  and 
cutting  of  timber,  because  the  digging  of  mines  is  a  sort  of  [Many  in- 
trade  ;  and  there  are  many  cases  where  this  Court  will  re-  q^^^^  have 
lieve  and  decree  an  account  of  ore  taken,  when  in  any  other  decreed  an  ac- 

^  ,  count  in  the 

tort  or  wrong  done  it  has  refused  relief.    If  this  be  the  rea-  case  of  mines, 
son  of  the  determination  in  that  case,  as  I  really  think  it  is,  ^^^JJj^ ^noxm 
it  stands  quite  different  from  the  present ;  I  am  therefore  of  the  case  of  tim- 
opinion,  upon  this  first  head,  that  this  bill  brought  by  Jesus 
College,  to  have  satisfaction  for  timber  cut  down  after  an 
assignment  of  the  lease,  when  the  proper  remedy  is  at  law, 
ought  to  be  dismissed. 

Secondly,  As  to  the  costs. —  And  I  am  of  opinion  that  the 
bill  ought  to  be  dismissed  with  costs ;  for  in  the  first  place, 
I  am  doubtful  whether  it  is  within  the  jurisdiction  of  this 
Court,  in  point  of  value  ;  as  to  the  timber  cut  down  the 
plaintiff's  witness  swears  that  he  sold  it  for  only  "Jl.  or  8/. ; 
if  it  be  so,  it  is  below  the  notice  of  the  Court  in  point  of 
value,  for  the  underwood  must  be  laid  entirely  out  of  the 
case  :  as  to  the  stones,  that  is  a  most  vexatious  demand ;  it 
appears  that  there  were  loose  stones  lying  about  the  field, 
which  were  an  incumbrance  and  hurt  to  the  lan^ ;  and  the 


(2)  See  7om//?/s«?7  V.  6'///,  post  331.  Atk.  630.  S a ijcr  \.  Pierce^  \  Ves. 
Bishop  \,  Churchy  Yes.  100.  Tales  232.  Curtis  y.  Curlis^  2  Bro.  C.  C. 
V.  Hamhly^  2  Alk.  303.  620. 

(3)  See  Storjj  v.  Lord  Windsor^  2 
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Jesus  Col- 
lege 
against 
Bloom. 


[  67  J 


tenant,  in  order  to  meliorate  the  land,  clears  them  off ;  and 
notwithstanding  all  this,  the  plaintiff  prays  an  account  of 
them  and  satisfaction  :  further,  this  bill  ought  to  have  been 
brought  in  the  grand  session  in  Wales,  for  as  the  thing  is  of 
so  small  value,  it  adds  to  the  vexation  of  the  suit  to  bring  it 
here. 

It  is  said  the  tenant  has  done  some  waste,  and  that  it  is  a 
sufficient  ground  for  this  bill :  but  I  think  it  is  not ;  but  al- 
lowing it  to  be  so,  yet  as  it  is  doubtful  whether  the  demand 
is  not  below  the  dignity  of  this  Court,  the  plaintiff  ought  to 
pay  costs.  Objected,  that  the  defendant's  answer  is  falsified 
as  to  the  damages,  and  therefore  he  ought  to  pay  costs ;  but 
here  it  is  pretty  difficult  to  determine  what  is  timber  and 
what  is  not,  and  therefore  I  do  not  think  his  answer  is  falsi- 
fied as  to  the  fact,  but  only  as  to  his  judgment  of  the  timber. 
Upon  the  whole,  as  the  estate  appears  to  be  so  much  im- 
proved by  the  acts  of  the  defendant,  for  it  appears  that  the 
land  was  before  worth  but  5s.  an  acre,  and  is  now  let  at  AOs, 
and  as  it  is  to  be  presumed  that  the  College  would  not  have 
refused  to  let  the  defendant  do  this,  if  he  had  asked  them  ; 
as  the  benefit  to  the  estate  is  so  great  and  apparent,  I  do 
not  think  that  the  tenant's  neglect,  in  not  asking  them  leave 
to  do  these  acts,  is  a  sufficient  reason  to  punish  him  with 
costs. 

Bill  dismissed  with  costs,  but  without  prejudice  to  any 
remedy  the  plaintiff  may  have  at  law.  [L.  R.] 


Case  15. 
[Feb.  3,  1738.] 
At  the  Rolls, 
Hilary,  12  G.  2. 

Partridge  and 
Do.  Mich. 
1736". 

Pearce  and 
Snablin,  at  the 
Rolls,  after 
Mich.  T.  1737. 


BRONSDON  against  WINTER.. (1) 


[Lib.  Reg.  1738.  A.  fo.  333.  Norn.  Bronsdon  v.  Inkes.'] 


Thomas  Bronsdon,  by  will  dated  19th  August  1732,  de- 
vised to  William  and  George  Inkes,  in  the  words  follow- 
ing :  (2)  "  Item,  I  give,  devise,  and  bequeath  unto  the  said 
"  William  Inkes,  and  George  Inkes,  the  sum  of  2,000/.  ca- 


(1)  See  what  is  said  of  this  case  by 
the  Master  of  the  Rolls  in  Innes  v. 
Johnson^  4  Ves.  572. 


(2)  The  substance  only  of  the  will, 
is  given  in  the  Register's  Book,  and  not 
the  words. 
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Winter, 


pital  stock  in  the  South  Sea  Company,  and  also  two  navy  Bronsdon 
"  bills,  the  one  dated  7th  October  IJSO  (No.  721.),  for  the 
"principal  sum  of  93/.  9^.  \\d.  and  the  other  dated  1st 
"  December  1730  (No.  5981.),  for  the  principal  sum  of  Sleech,  &c. 
"  555/.  16^.  9d.  and  the  several  sums  of  money  thereon  juiy  or  Aug*. 
'^'^  due      which  stock  and  navy  bills  the  testator  directed  ^^^l' ^ 

.        .  -,  p       1      1        fervs,  and  Jef- 

should  be  placed  at  interest  by  his  said  trustees,  for  the  be-  ferys2ist  April 
nefit  of  his  daughter,  the  wife  of  defendant  Wi7iter  and  her 
cliildren  by  any  after-taken  husband. 

The  testator,  at  the  time  of  making  his  will,  was  pos-  devises 
sessed  of  iust  2,000/.  South  Sea  stock,  and  no  more  ;  and  in  the  sum  of 

'  2  000/   S  S 

February  iivA  March  next  afterwards,  sold  1,500/.  part  of  stock.  At  the 
the  2,000/.  to  several  persons  :  and  on  25th  June  1733,  in  f""^  ?^ 

1  1         <r        ,         ^1  ing  his  Will, 

pursuance  of  the  statute,  three-fourths  of  the  remaining  he  had  just 
5l)0/.  being  375/.  was  turned  into  annuities  ;  and  on  28th  ^[^^^^ '  ^'e  af- 
February  1734,  the  testator  sold  the  remaining  125/. and  terwards  sold 
at  his  death,  which  happened  28th  August  1736,  was  not  jind  three-^^' 
possessed  of  any  South  Sea  stock,  but  had  made  the  375/.      [  58  ] 
which  was  turned  into  annuities  1,500/.,  and  died  possessed  Residue  was^^ 
thereof.    It  was  also  in  proof  that  the  testator  received  both  turned  into 

1  •11    1    r       1  •     1      T   •  p  annuities  by 

the  navy  bills  oerore  his  death  in  course  oi  payment.  act  of  Pariia- 

Question.— Whether  the  devise,  of  the  South  Sea  stock  ;f\^=  ^^^^ 

the  bequest 

and  navy  bills  is  to  be  considered  as  specific  ;  and  the  same  was  not  spe- 
not  being  found  at  the  death  of  the  testator  in  succession,  it  ad^emed.""^ 
is  to  be  looked  upon  as  an  ademption  ?  or  whether  the  same 
ought  to  be  made  good  by  plaintiff,  one  of  the  executors. 


(3)  A  legacy  of  stock  will  be  consi- 
dered as  general  or  specific,  according 
as  it  may  be  gathered  from  the  words  of 
the  will,  that  the  testator  intended  to 
give  particular  stock  of  which  he  was 
possessed,  or  intended  merely  that  the 
legatee  should  havetlie  quantity  stock 
mentioned  ;  in  the  former  case  the  be- 
quest will  be  specific,  in  the  latter  only 
general.  In  the  cases  of  Ashton  v.  Ash- 
ton,  Ca.  T.  Talb.  152.  Jc/frei/s  v. 
Jeffreys^  3  Atk.  120.  Ashhurncr  v. 
Macguire,  2  Bro.  C.C.  108.  Barton  v. 
Cook,  5  Ves.461,464.  the  1  egacy  was 
held  specific.  In  tho  following  cases  it 
was  held  to  be  general.  Purse  v.  Snap- 
lin,  1  Atk.  4i4.  Partridge  v.  Part- 
ridge, Ca.  T.  Talb.  226.  Bishop  of 
Petcrhro'  v.  Morflock,  1  Bro.  C.  C. 
505.  Simmotis  v.  Vullancc,  4  Bro.  C»C. 


3-14.  Webster  v.  Hale,  8  Ves.  415. 
Sleech  v.  Thorington,  2  Ves.  560. 
Wilson  v.  Brownsmith,  9  Ves.  180. 
Deane  v.  Test,  9  Ves.  146.  If  upon 
the  face  of  the  will  the  legacy  would  be 
presumed  not  to  be  specific,  the  Court 
will  not  travel  into  an  account  of  the 
testator's  effects  to  turn  it  into  a  specific 
legacy.  See  in  Innes  v.  Johnson,  4 
Ves.  573.  See  Sclzoood  v.  MiUhuai/, 
3  Ves.  307.  As  to  the  elTect  of  the 
word  "  my "  preceding  the  word 
"  stock,''  See  Sleech  v.  Thorington,  2 
Ves.  560.  Drinkzoater  v.  Falconer,  2 
Ves.  623.  Purse  v.  Snaplin,  1  Atk. 
416.  Ashburner  v.  Macguire,  2  Bro. 
C.C.  108.  Barton  v.  Cooke,  5  Ves. 
461.  Kerhy  v.  Porter,  4  Ves.  748. 
Parrot  v.  JVorsfold,  1  J .  &  W.  602. 
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[  59  ] 


[A  bequest  of 
a  certain  quan- 
tity of  stock 
will  not  be  held 
specific,  from 
the  circum- 
stance of  the 
testator  having 
that  exact 
quantity  at  the 
time  of  the  be- 
quest. (4)] 


and  residuary  legatee  in  the  will,  out  of  the  general  per- 
sonal estate  ? 
Verney,  Master  of  the  Rolls, 

This  is  a  case  of  great  consequence,  and  may  affect  many 
people's  properties.  I  do  not  think  it  is  to  be  compared  to 
devises  of  land,  where  the  devisor  must  be  seised  of  the  land 
at  the  time  of  making  his  will  (both  before  and  since  the 
statute  H,  8.),  and  also  at  his  death.  That  is  not  necessary 
in  respect  to  personal  estate,  for  there  the  will  is  only  di- 
rectory to  the  executor,  and  until  his  assent  nothing  passes. 

There  is  great  nicety  in  limiting  the  bounds  of  specific  le- 
gacies ;  some  things  are  so  specific  as  to  be  satisfied  by  no- 
thing of  the  same  kind,  and  a  man  may  take  any  thing  spe- 
cific, even  money  itself  (the  most  general  thing),  as  by 
giving  the  money  in  such  a  trunk,  &c. 

It  is  insisted  on  the  part  of  the  plaintiff,  that  the  thing  be- 
queathed not  being  found  in  the  succession,  it  amounts  to 
an  ademption ;  but  it  is  necessary  to  be  satisfied  in  con- 
science that  the  testator  intended  an  ademption.  Some  stress 
has  been  laid  upon  the  words  "  the  sum''  of  2,000/.  in  the 
will,  as  if  by  them  the  testator  meant  only  that  quantity  of 
stock ;  but  I  think  no  weight  is  to  be  laid  on  that,  for  if  he 
had  said  2,000/.  South  Sea  stock,  that  would  as  much  express 
quantity,  and  any  2,000/.  stock  would  answer  this  legacy, 
for  one  stock  differs  not  from  another,  though  one  moveable 
does  from  another ;  and  it  is  admitted,  that  if  the  testator 
had  had  no  stock,  the  executors  must  have  bought  2,000/. 
stock,  which  shews  that  any  2,000/.  stock,  would  satisfy  this 
bequest.    The  fact  as  proved  is,  that  though  nothing  parti- 
cular is  mentioned  in  the  will  to  make  the  legacy  of  the  stock 
specific,  yet  the  testator,  at  the  time  of  making  his  will,  had 
the  precise  quantity  of  stock.    Here  seems  the  stress  of  this 
case.    But  the  testator  has  not  used  words  to  make  it  speci- 
fic, and  if  legacies  are  to  be  specific,  or  not,  from  the  testa- 
tor's manner  of  wording  them,  and  the  natural  description 
would  have  been  by  words  different  from  what  are  here  used, 
why  should  the  Court,  from  the  circumstance  of  the  testa- 
tor having  just  2,000/.  stock,  determine  that  he  meant  that 
individual  stock  ?    As  to  the  375/.  stock  turned  into  annui- 
ties, that  clearly  was  no  ademption,  being  the  act  of  the 
law,  and  was  so  held  in  Partridge  v.  Partridge,    As  to  the 
bequest  of  the  navy  bilk,  they  are  specifically  described,  but 


(4)  See  last  note. 
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the  testator  has  given  the  money  due  thereon*    What  could  Bronsdon 
he  mean  by  that  but  to  give  the  money,  if  they  should  be  against 
paid  off  before  his  death  ?    And  as  he  could  not  help  receiv-  Winter. 

ing  them,  if  the  civil  law  says  the  perishing  of  a  thing  is  an  na^vy  btiis[ 

ademption,  can  the  receiving  it,  which  is  for  the  preserva-  scribing  them, 

T  p  t  1  1    I  money 

tion  of  it,  be  an  ademption  also  ?    If  those  words  "  and  the  due  thereon. 

monies  thereon  due"  had  been  out,  it  would  make  no  differ-  ^cefveZthe"^^ 

ence.  navy  bills  in 

Decree  2,000/.  stock,  and  value  of  the  navy  bills,  to  be  paymentrde- 

made  e^ood  out  of  the  testator's  personal  estate.  ^l^^^  the  value 

^  i-  of  the  bills  to 

be  answered  out  of  his  personal  estate. 


OGYER  against  HEYWOOD.  ^^^^  1^' 

  In  Chancery, 

Trin.  20th  G.  2. 

[Lib.  Reg.  1745.  B.  fo.  380.]  1745. 

[S.  C.  11  Hill's 

Lord  Hardwicke,  C.  ^^^^s.p.  i.Tot. 

This  is  a  motion  to  quash  or  supersede  an  original,  sued  out  cause  to  quash 
of  this  Court,  and  returnable  in  the  Court  of  Common  Pleas.  ^  ^^^^  must  be 

^  .  ,      .  apparent  on  the 

As  to  the  first  part  of  the  motion  to  quash  the  writ,  it  ap-  face  of  it. 
pears  the  writ  is  actually  returned  in  the  Common  Pleas,  so  Lord  Chancellor 

11'/-^  '     p  ^        -  ^  'p  cannot  quash 

that  this  Court  has  no  power  over  it  from  that  time  :  and  it  an  original 
it  had,  yet  as  nothing  appears  erroneous  on  the  face  of  it,  ^"urneTinto^ 
this  Court  could  not  quash  it,  for  what  is  cause  to  quash,  another  conrt, 
must  be  apparent  on  the  face  of  the  writ  itself.  sede^t!Yi)^^^~ 

As  to  the  other  part  of  the  motion,  I  am  of  opinion  it      [  60  ] 
ought  to  be  superseded;  the  cause  generally  assigned  for 
superseding  writs  of  this  sort  is,  quia  improvide  emanavit. 

The  case  is  this  :  The  original  writ  was  sued  out  in  a  po- 
pular action,  (2)  tested  22d  November,  1745,  and  delivered 


(1)  See  Ex  parte  Little,  3  Atk.  479. 
Rexv.  Burrard,  1  P.  W.435.  Barlozo 
Collins,  lb.  ill  note.  Lessee  of  Lawlor 
V.  Murraij,  1  S.  &  Lef.  75.  Dean,  S{c. 
of  Dublin  v  Dorogate,  1  P.  W.  349. 
Woodcraft  v.  Kynaston,  2  Atk.  317. 
See  King  v.  Fozolcr,  Salk.  293.  Waub 
V.  Schmidty  3  Mer.  643.    Roan  v. 


Gaily,  3  Ken.  24.  Robinson  v.  Ste- 
phenson, post  376. 

(2)  On  the  Stat.  7  Geo.  1.  for  a  pe- 
nalty of  20^.  incurred  for  sellini;  printed 
calicoes  contrary  to  that  stat.  Lib.  Reg. 
It  also  appears  from  L.  R.,  that  the 
plaintilF's  attorney  served  the  copy  on 
the  defendant,  and  that  the  writ  was 
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Ogyer  to  the  sheriff  to  be  executed,  who  served  a  copy  of  the  writ 
^gainst  upon  the  defendant,  with  notice  underwritten,  to  appear  by 
attorney,  &c.  from  a  mistaken  notion  that  it  is  within  the 
late  act  of  parliament,  which  says,  that  where  the  cause  of 
action  in  a  superior  court  does  not  amount  to  10/.  a  copy  of 
the  process  shall  be  served  on  defendant.  The  plaintiff  find- 
ing out  the  mistake,  that  the  service  was  not  regular,  and 
no  summons  had  been  given,  went  to  the  cursitor,  and  got 
the  writ  altered,  by  erasing  the  words  of  the  return,  which 
were  Octav.  Hilar,  and  making  it  returnable  Octav.  Purifi- 
cationis,  aod  got  it  resealed,  by  which  the  action  appeared 
to  have  been  brought  within  six  months,  but  in  fact  was 
not.  The  arguments  used  at  bar  on  each  side  were ;  for  the 
defendant,  that  the  stamp-duty  would  be  defrauded  by  this 
means,  for  the  v^ait  is  made  new,  and  ought  to  be  new. 
stamped;  but  as  to  that  it  was  rightly  observed  by  Mr.  Wil- 
brahmn,  that  in  sucli  case  the  vnit  would  not  be  void,  but 
voidable  only,  as  where  a  deed  is  executed  v/ithout  being 
first  stamped;  it  is  not  therefore  void,  though  it  cannot  be 
read  in  Court  till  the  penalty  is  satisfied. 
Stamp  act,  5  &  It  was  also  said,  That  as  the  party  has  proceeded  by  sum- 
6  W.  &  M.  nions  and  pone,  therefore  it  is  within  the  Stamp  act.  On  the 
other  side  it  was  urged.  That  as  a  capias  might  have  issued 
on  this  original,  for  that  reason  it  is  within  the  exception  of 
of  such  original  on  which  a  m^^ms  issues;  but  I  am  of  opinion 
the  statute  meant  to  take  in  such  originals  on  which  a  capias 
might  issue;  for  where  there  is  an  election  in  the  party  to 
proceed  by  capias  or  otherwise,  the  officers  ought  to  require 
a  stamp,  because  it  is  uncertain  which  way  the  party  will 
proceed:  the  reason  of  that  exception  is,  because  otherwise 
the  party  would  proceed  by  latitat,  and  so  save  the  double 
duty.  It  was  said  on  the  part  of  the  plaintiff.  That  this  has 
been  the  practice  of  the  cursitors  office  for  many  years,  and 


not  left  with  the  sheriff  as  it  ought  to 
have  been,  to  summon  the  defendant 
thereon.  The  amended  writ  was  left 
with  the  sheriff,  who  served  the  de- 
fendant ;  the  defendant  thereon  moved 
the  Court  of  C.  P.  to  stay  proceedings  in 
the  action,  and  that  Court  ordered  that 
the  plaintiff  should  have  leave  to  take 
the  original  writ  off  the  file,  and  that 
the  defendant  should  be  at  liberty  to 
move  to  quash  the  said  writ,  on  which 


motion  neither  party  was  to  insist  that 
such  writ  had  been  returned  to  the 
sheriff. — It  was  now  moved,  that  the 
writ  might  be  superseded  or  quashed 
with  costs ;  and  it  was  ordered  that 
"  such  writ  should  be  superseded,  be- 
^'  cause  it  issued  improvidently,  and 
"  that  the  plaintiff  should  pay  to  the 
"  defendant  his  costs,  to  be  taxed  by 
"  the  Master." 
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an  affidavit  by  Mr.  Burton,  one  of  the  cursitors^  was  read  in  Ooyer 
Court  to  that  purpose;  and  it  was  also  said^  That  the  officers  against 
of  the  Stamp  duty  do  not  expect  a  new  stamp  on  such  occa-  Hey^^ood. 
sion :  But  I  cannot  now  go  into  this  matter^  because  it  is  not 
an  application  by  the  officers,  nor  a  motion'  to  the  Court  to 
censure  the  attorney  or  cursitor,  and  therefore  it  would  be 
proper  for  the  officers  of  the  stamp  duty  to  apply  to  the  Court, 
if  they  have  any  doubt  upon  the  matter. 

To  be  sure,  where  process  has  not  been  made  use  of  by  the 
party,  it  has  not  been  required  to  be  new  stamped,  which 
brings  it  to  the  question.  Whether  this  writ  has  been  executed 
or  not  ?  I  am  of  opinion  the  word  "  executed  "  means  no 
more  than  the  word  "  used-, and  though  it  may  be  impro- 
perly used,  yet  it  is  executed  within  the  true  sense  of  the 
statute  ;  therefore  whether  the  practice  is  right  or  not,  sup-  Original  writ 
posing  the  writ  had  not  been  used,  yet  in  this  case  it  has,  ^qidTtn^rtvide 
and  for  that  reason  ought  to  be  superseded  with  the  costs  of  ^"*«?^«^«^'  (3) 
the  motion,  quia  improvide  emanavit. 


(3)  See  the  cases  in  note  (1). 


Sir  DANIEL  O'CARROLL's  Case.  (1)  Case  17. 

In  Chancery, 

  Trin.  T. 

On  appeal  from  decree  made  by  the  Master  of  the  Rolls,  [Hill.  Mss. 
the  case  was:  Sl:v;rb.f 
Bill  was  brought  by  plaintiff  as  creditor  of  Sir  Daniel  Principal  and 

O' Carroll  v.  Sir  Daniel  and  — —  administratrix  of  ^ote  payable  by 

her  husband,  who  was  surety  for  Sir  Daniel,  for  payment  of  instalments, 
a  sum  of  money  upon  a  note  of  hand,  payable  by  instahnents,  mcnt  becamT 
It  appeared  that  Sir  Daniel  had  been  discharged  by  the  In-  jl'g^^'ijPliJ.gJ'^^'jJ 
solvent  Debtors  act,  and  that,  previous  to  the  time  of  his  dis-  dcr  the  insol- 
charge,  one  of  the  times  of  payment  became  due,  and  the  rest  "^^^^^^^ 
have  since.    His  Honour  made  the  common  decree  for  pay-  creditor,  and 

decree  against 

surety  and  bim,  to  have  remedy  over  against  effects  of  the  principal,  for  the  first  money  due 
on  the  first  payment,  and  the  common  decree  for  the  rest.  (2) 

(1)  The  editor  luis  not  been  able  to  (2)  See  Dccrhig  v.  Earl  of  Win- 
rncet  with  any  entry  of  this  case  in  Lib.  chdsca,  in  the  Lxch.  2  Bos.  &  Pull. 
R^§.  274. 

F 
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O'Cakrol's  ment  by  the  surety,  and  she  to  have  remedy  over  against  Sir 
Case.  Daniel^  the  principal.  From  this  decree  there  was  an 
appeal;  and  it  was  said  the  surety  cannot  have  a  decree 
against  the  principal,  because  this  Court  has  only  jurisdiction 
in  'personam^  and  not  in  rem^  except  in  case  of  specific  per- 
formance of  articles,  &c.  and  the  person  of  Sir  Daniel  is  dis- 
charged by  the  statute;  but  Lord  Hardwicke  C.  cleared him- 
[  62  ]  self  of  that  difficulty,  and  said  he  could  make  a  decree,  the 
same  as  a  judgment  would  be  at  law;  and  likened  the  case  to 
that  of  a  privileged  person,  who  is  decreed  to  satisfy,  &c.  and 
on  refusal,  instead  of  an  attachment,  a  sequestration  issues 
immediately  after  the  writ  of  execution,  and  the  estate  and 
effects  are  detained  in  the  hands  of  the  officer,  till  the  party 
has  complied  v/ith  the  decree. 

Decree,  Defendant  the  administratrix  shall  have  remedy 
against  Sir  DanieVs  estate  and  effects,  except  his  wearing 
apparel,  for  the  money  due  on  the  first  instahnent,  and  the 
common  decree  for  the  rest. 


Case  18.  *  ^  *  *  *  against  ROMNEY. 


A  commission  On  motion  for  a  commission  to  examine  witnesses  in  Spain 

swefof  a'per^-'  ^  difference  was  taken  and  agreed  to  between  a  commission 

.son  resident  in  to  take  an  answcr,  and  one  to  examine  witnesses  in  a  country 

tiy  at'war^with  w^^'  ^^^^                former  case  it  must  be  executed  in  the 

us,  must  be  ygj-y  country,  in  the  latter  it  may  at  the  nearest  neutral  port: 

executed  m  '  t  .    .  ■ 

that  very  coun-  anci  accordmgly,  in  the  present  case,  the  commission  was  di- 

mine  witnesses  at  the  nearest  neutral  port.  (1) 

(1)  In  the  case,  of  Cubit  v.  Shep-  case  on  commissions  to  examine  wit- 

herd,  12  Ves.  335.  a  commission  was  nesses  in  foreign  countries  collected,  2 

granted  to   examine  witnesses  in  an  Swanst.  263.  n.  (C).    See  Gasson  v. 

enemy's  country.    See  the   principal  ffordszcortk^  post  108. 
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TERNEGAN  against  GLASS,  &c.  Case  19. 


TReg.  Lib.  1746.  A.  fo.  155.  nom.  Jernins^ham  v.  Glass.']  January  23, 


Motion  by  Mr.  Neiunham^  for  a  ne  exeat  regno,  against  [S^C.lDick. 
the  wife,  who  is  executrix,  the  defendant  her  husband  ha-  409*  1  Tur.  & 
vinsj  withdrawn,  and  taken  all  his  effects  out  of  the  kingdom,  ^:  "-^ 

^  .  J  Ne  exeat  regno 

and  the  usual  affidavit  was  made.    Lord  Hardwicke,  C.  against  a  mar- 
doubted,  whether  it  would  be  proper,  because,  as  a  married  gxecutrix  her 
woman,  she  has  no  property  of  her  own,  and  therefore  could  liusband  hav- 
not  be  able  to  give  security;  besides,  it  would  be  separating  idngdom,  and 
her  from  her  husband.    He  mentioned  the  case  of  Boyce  v.  g^^^^g^J^^ 
Hole,  (2)  in  Lord  Cowper's  time,  where  this  writ  was  granted 
against  the  wife;  but  there  she  appeared  without  her  husband, 
and  was  sued  to  contempt. 

Mr.  Newnham  was  directed  to  move  it  again  the  next  day  [  63  ] 
at  the  rising  of  the  Court,  and  to  search  for  precedents  in  the 
mean  time.  His  Lordship  said,  it  was  as  strong  a  case  as 
could  happen  of  the  kind;  and  on  the  next  day,  it  being  mo-  1st  August, 
ved  again,  his  Lordship  mentioned  the  case  of  Moore  v. 
Mellish,  (3)  in  I7I6,  which  he  said  he  had  found  on  searching 
the  register  book,  and  on  the  authority  of  that  precedent 
granted  the  motion. 


(1)  In  Pannel  \.  Taijler^  1  Tur.  &  Leach,  V.  C,  granted  writs   of  ne 

Rus.  96.,  Lord  Eldoiiy  after  full  coiisi-  exeat  regno  against  husband  and  wife, 

deration  of  the  principal  case,  and  the  executrix,  the  plaintiff  undertaking  not 

cases  of  Dubois  v.  Hole,  and  Moore  to  serve  more  than  one  of  the  writs, 
v-  Meynal,  decided  that  a  writ  of  ne       (2)  Eq.  Ca.  Abr.  65.  pi.  7.  2  Vern, 

exeat  regno  against  a  feme  covert  ad-  614.  nom.  Dubois  v.  Hole. 
ministratrix   could  not   be  sustained.       (3)  1  Dick.  3-  and  2  Vern.  614.  n. 

But  in  Moore  v.  Hudson,  6  Madd.  218.,  nom.  Moore  v.  Mei/nell. 


2  F 
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Case  20. 


BAYNUM  against  BAYNUM.  (1) 


January  29, 
1746-7. 


No  Entry. 


It  is  usual  to  Defendant  was  under  confinement  on  a  siippUcavU,  at  the 
discharge  per-  complaint  of  his  wife,  until  he  found  securities  for  his  beha- 

sons  commit-       .  .  .         /  •      •  rv 

ted  for  want  of  viour^  himself  in  400/.  and  two  sureties  in  200/.  each  ;  and 
ticle7of*^peace  ^^^ving  continued  there  for  want  of  sureties  during  three 
or  suppiicavit,    yeais,  and  for  the  last  two  years  a  close  prisoner,  moved  on 

at  the  end  of  a 

year,  if  nothing  new  happens.  (2) 


(1)  The  editor  has  not  been  able  to 
meet  with  any  entry  in  Lib.  Reg.  of 
the  order  stated  in  the  text  to  have 
been  made. — In  Lib.  Reg.  1742.  A. 
fo.  206.,  there  is  an  entry  of  the  order 


upon 
lows : 


granted,  as  fol- 
26th  Feb.  1743.— On  the 
behalf  of  Eliza  Baynham^  wife  of 
"  Thomas  Baynham^   upon  opening 
the  matter  this  day  in  Court,  and 
"  upon  producing  certain  articles  of 
misdemeanor  exhibited  against  the 
"  said  Thomas  Baynham  her  husband, 
"  and  attested  by  the  oath  of  Eliza 
"  Wilson^  and  upon  hearing  the  same 
"  read,   it  is  ordered  that  a  special 
supplicavit   do  issue,  according  to 
"  the  stat.  in  that  case  made  and  pro- 
vided,  and  the  security  to  be  taken 
thereby  as  to  the  said  Thomas  Bayn- 
ham^  is  to  be  in  the  sum  of  200/., 
and  he  is  to  find  a  surety,  who  is  to 
give  security  in  the  sum  of  200/." — 
In  Lib.  Reg.  1743.  A.  fo.  4.,  there  is 
an  entry  bearing  date  3d  November, 
which,  after  stating  the  order  above 
given,  goes  on  to  say,  "  that  the  said 
"  E,  Baynham  had  after  apphed  to 
several  of  the  justices  of  the  peace  of 
the  city  of  London^  in  order  to  pro- 
cure  a  warrant  on  the  said  writs  of 
"  supplicavit^  so  as  to  obhge  the  said 
^'  Thomas  Baynham  to  find  securities, 
"  or  to  have  him  committed  according. 

to  the  tenor  of  the  said  writ,  but  that 
"  the  justices  had  refused  to  comply. 


alleging,  that  as  the  said  Thomas 
Baynham  was  a  prisoner  in  the 
Fleet  prison,  they  had  not  power  so 
to  do ; — yet,  that  as  the  said  Thomas 
Baynham  had  the  rules  of  the  said 
"  prison,  and  also  the  day  rule  in  term 
time,  the  said  Eliza  Baynham  ap- 
prehended herself  in  the  same  danger 
"  of  being  murdered,  hurt,  or  da- 
"  maged  by  the  said  Thomas  Bayn- 
"  ham  as  if  he  had  not  been  a  pri- 
soner, and  therefore  prayed  that  the 
said  Thomas  Baynham  might  be  ef- 
fectually charged  in  the  Fleet  with 
the  said  supplicavit^  and  kept  a  close 
prisoner,  and  deprived  of  the  benefit 
"  of  the  rules,  in  case  he  refused  to 
"  comply  with  the  tenor  of  the  said 
"  writ,  which  upon  reading  the  affida- 
"  vits  of  Thomas  Strang  aw  ays  and 
"  Eliza  Baynham^  was  ordered  ac- 
"  cordingly  useless,  the  said  Thomas 
"  i?«3//2^«m  having  notice  hereof,  should 
"  on  Thursday  then  next  shew  to  the 
"  Court  good  cause  accordingly." — 
On  8th  December  following,  the  time 
for  shewing  cause  having  been  from 
time  to  time  enlarged,  and  no  cause 
having  been  shewn,  the  order  of  3d 
November,  1743,  was  made  abso- 
lute.—See  Lib.  Reg.  1743.  A.  fo.  65. 
(2)  See  Clavering^s  case,  2  P.  W. 

102.  Ex  parte  Grosvernor^  3  P.  W. 

103.  See  King  v.  King^  post  240. 
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the  23d  instant  to  be  discharged  and  precedents  being  di-  Baynum 
rected  to  be  searched,  it  came  on  again  this  day ;  and  on  his  -^^^^^^^ 
behalf  it  was  said,  that  it  woukl  otherwise  tend  to  perpetual 
imprisonment ;  and  several  precedents  were  ci'ced  of  persons 
charged  with  articles  of  the  peace  in  the  King's  Bench,  and 
committed,  being  discharged  at  the  end  of  one  year,  viz. 
The  King  v.  Girdler,  The  King  v.  Bilbi/.  (3) 

On  the  other  side  it  was  said.  The  Court  will  be  deter- 
mined by  the  behaviour  of  the  person  complained  of,  and  the 
Court  cannot  sufficiently  judge  of  his  inclination,  while  he  is 
under  confinement  and  restrained  from  doing  any  harm.  An 
affidavit  was  read  to  shew  he  was  of  the  same  turbulent  dis- 
position: that,  on  Mr.  H.  serving  him  with  the  order  of  this 
Court,  about  two  years  ago,  to  shew  cause  why  he  should  not 
be  close  confined,  he  abused  and  beat  him  extremely.  An 
affidavit  was  also  read,  that  before  his  close  confinement  he 
made  two  or  three  visits  to  his  wife,  and  once  in  particular 
beat  and  abused  her  before  several  persons. 

Lord  Hardwickb,  C.  [  64  ] 

Security  for  good  behaviour  is  required  on  different 
foundations,  as  suj)plicavit  in  this  Court,  or  on  articles  of  the 
peace  in  the  King's  Bench,  or  by  judgment  of  some  Court 
that  inflicts  imprisonment,  and  the  finding  security  for 
good  behaviour  for  a  time  afterwards. 

On  the  two  first,  the  requiring  sureties  ought  not  to  tend 
to  perpetual  imprisonment.  In  the  case  of  a  judgment  it 
does,  unless  the  party  find  sureties,  &c.  which  is  part  of  the 
judgment. 

It  is  the  rule  of  this  Court  in  case  of  supplicavit,  and  also 
of  the  King's  Bench  in  case  of  articles  of  the  peace,  at  the 
end  of  a  year,  if  nothing  new  happens,  to  discharge  the 
party.    It  may  happen  he  cannot  find  persons  to  be  sureties  v.  Ex  parte 
and  is  committed,  and  then  there  cannot  be  that  experience,  f^^^[^^^% 
whether  his  temper  of  mind  is  changed;  but  yet  the  rule  is,  exception  to 
it  shall  not  tend  to  perpetual  imprisonment,  and  therefore  333.] 
there  have  been  such  cases  as  were  mentioned,  and  the  par- 
ties discharged  at  the  end  of  the  year  011  no  new  circum- 
stances appearing.    The  present  is  a  sort  of  mixed  case  ;  it  J.^\f5,f^  ^een"' 
under  confinement  for  three  years  for  want  of  sureties,  the  Court  lessened  the  security.  Ex 
parte  Sir  Rich.  Ch-osvernor,  3  Wms.  103.  Fitz.268. 

(3)  The  Court  of  K.  B.  have  the  think  necessary,  and  are  not  confmei 
power,  on  articles  of  the  peace,  of  re-  to  a  twelvemonth.  King  v.  BozccSj  1 
quiring  bail  for  such  time  as  they  shall    T.  R.  096. 
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Baynum  has  not  been  such  an  absolute  confinement  as  those  in  the 
agcdnst     King's  Bench,  because  he  was  at  first  suffered  to  go  out  of 

Baynum.  p^-jgoj^^  Therefore  I  shall  take  the  same  method  which  Lord 
King  did  in  Mrs.  Edwards's  case,  and  reduce  the  security 
to  100/.  himself,  and  the  sureties  to  50/.  each ;  and  on 
giving  that  security,  order  him  to  be  discharged  as  on  the 
writ  of  supplicavit. 


Case  21;  SNEED  against  SNEED.  (1) 


Feb.  3, 1747.  i^ni^^  Reg.  1747.  B.  fo.  442.  nom.  Snei/d  v.  Trezwr.'] 


[S.  c.  Cowp.  Father  had  a  power  to  make  provision  for  his  children  by 
264.  cited.]  deed.  He  made  it  by  will  for  children  before  provided  for, 
provision  fof'  ^nd  held  good.  (3)  Toilet  v.  Toilet,  2  Wms.  489.  1  Cha. 
children  by      Cas.  264.    Coke  V.  Armin,  (4)  21st  June,  1734. 

deed  is  well  ^  ^  ^  ^ 

executed  by  will.  (2) 


(1)  "  S.  C.  Jodrell.  MSS.  vol.  6.  p. 
23."— M^S".  note  by  Mr.  Har grave.— 
The  6th  vol.  of  Mr.  Jodrell's  Reports  is 
not  in  Mr.  Ilar'grave^s  collection  of 
MSS.  in  the  British  Museum. 

(2)  See  Sarth  v.  Lady  Blanfrey^ 
Eq.  Rep.  166.  Sugd.  Pow.  366.  368. 
The  Court  will  not  supply  a  defec- 
tive execution  of  a  power  in  favour  of  a 
grandchild,  ■  See  Rogers  v.  Marshall^ 
17  Ves.  294. 

(3)  The  power  was  to  the  hus- 
"  band  and  wife,  or  the  survivor,  by 

any  deed  or  deeds  duly  executed  to 
charge  upon  the  lands  any  sums  not 
"  exceeding   3,000/."    The  husband 


who  survived,  by  his  will^  declared 
that  the  3,000/.  charged  upon  the 
estate  should  be  disposed  of  for  his 
younger  children's  fortunes.  They 
had  portions  out  of  other  estates,  the 
Lord  Chancellor  declared,  that  the 
"  power  was  defectively  executed  by 

the  testator's  will,  but  that  such  de- 
"  feet  ought  to  be  made  good  in  a 

court  of  equity  ;  and  that  the  3,000/. 
"  was  well  charged  by  the  testator's 
"  will,  for  the  benefit  of  the  younger 
"  children."  Lib.  Reg.  Sugd.  Pow. 
366.  in  note. 

(4)  Ca.  T.  Talb.  35.  nom.  Cook  v. 
Arnham.    S.  C.  3  P.  W.  283. 
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FITZHUGH  against  LEE.  Case  22. 


[Lib.  Reg.  1746.  A.  fo.  257.] 


Motion  by  Mr.  Caldecot,  to  take  the  examination  de  bene  Ruieforexa- 
esse,  of  a  surviving  vt^itness  to  a  will ;  and  an  affidavit  was  witnesses  de 
read^  that  the  parties  concerned  all  lived  in  Virginia,  and  ^^^^^^^l^^-^^' 
that  Mr.  Oliver  Martin,  the  surviving  witness^  was  upwards  on  account  of 
of  sixty  years  old,  and  greatly  afflicted  with  the  gravel.  InVirgM^fi) 
Lord  Hardwicke,  C. 

The  affidavit  is  not  quite  full.  The  rule  is,  that  the  wit- 
ness must  be  seventy  years  old,  (2)  but  the  parties  living  in 
Virgiviia,  is  a  favourable  circumstance;  for  it  would  be  long 
before  they  could  be  served  with  process,  and  possibly  when 
thay  were,  might  not  pay  regard  to  it. 

Motion  granted. 

(1)  See  Roth  v.  Verelet,  2  Dick,    de  bene  esse  is  of  course,  Rowe  v. 

454.    Shellei/  v.   ,  13  Ves.  56.   ,  13  Ves.  261.;  aad  the  motion 

See  Dicker  v.  Pozoer,  1  Dick.  112.         may  in  such  case  be  made  before  ap- 

(2)  When  the  witness  is  above  se-  pearance,  Pritchard  v.  Gee^  5  Madd. 
ventj,  the  order  for  leave  to  examine  364. 


PEARCE  agaimt  GROVE.  Case  23. 

No  Entry.  June  25,  174 


Motion  by  Mr.  JVllhraham,  to  strike  out  of  the  defendant's  p.;,^^* 

answer  several  words,  importing,  that  he  had  received  1,300/.  Court  refused 

in  full  for  his  advancement  from  his  father  in  his  lifetime,  s^ve^bc^uucmi- 

and  refused  to  bring  it  into  hotch-pot.    And  the  defendant's  cd,  by  striking 

i     i_i  'i  ,  ,  .1,  1     .        .  .  1    ,  -1  out  the  admis- 

answer  to  the  supplemental  bul  M'as  read,  m  whiHi  he  said,  sionoi  a 

fact.  (J) 


(1)  See  Paierson  v.  Slaughter j  post  292.,  and  the  note  tlicre,  as  .to  the  present 
practice  in  sucli  cases. 
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PEARCiE 

against 
Grove. 


[  66  ] 


Har court  r. 
Sherrard,  2 
Vern.  434. 


he  was  mistaken  as  to  the  law  in  his  former  answer,  and  de- 
sired he  might  be  at  liberty  to  wave  any  admission  he  had 
made  in  it,  and  to  wait  until  the  master  shall  have  made  his 
report  of  the  personal  estate. 

Lord  Hardwicke,C.  refused  to  grant  the  motion,  because 
it  was  a  material  admission  for  the  plaintiff,  and  it  would  be 
to  take  from  him  an  advantage;  and  he  took  a  distinction  be- 
tween the  admission  of  a  point  or  conclusion  of  law,  and  of 
a  matter  of  fact :  the  former  has  often  been  amended,  even  at 
law,  as  in  the  case  of  demurrer  (and  though  it  has  been  said 
in  case  of  a  demurrer  every  thing  is  admitted  that  is  not  de- 
nied, yet  that  is  by  construction  of  law),  and  the  demurrer 
may  be  withdrawn  on  payment  of  costs  ;  so  in  the  case  of  a 
writ  of  error,  where  the  defendant  in  error  admits  error ;  yet 
unless  such  appear,  the  Court  will  not  reverse  the  judgment. 
The  present  case  is  of  the  denial  of  a  fact,  for  the  defendant 
knew  whether  he  received  it  in  full  of  his  advancement.  Upon 
the  whole,  it  will  be  proper  to  consider  both  the  answers  to- 
gether. Fide  Paterson  v.  Slaughter,  (2)  in  Ch.  19th  De- 
cember 1755. 


(2)  Post  292. 


Case  24. 


Sir  EDWARD  SMITH  against  HAYTWELL. 


October  20, 
1747. 


[Lib.  Reg.  1746.  B.  fo.  468.  nom.  Smith  v.  Hakewell'] 


Ion  ^  ^^^^  relieved  against  a  negotiable  promissory  note. 

Bill'  to  be  re-  2,000/.  given  by  plaintiff  to  defendant,  on  a  marriage 
lieved  against   brokaffc  as^recment.  CI) 

a  promissory  ^      ^  ^ 

note  given  on  a  marriage  brokage  agreement  ;  on  motion,  the  defendant  restrained  from 
partmg  with,  or  assigning  the  note,  till  answer  or  further  order.  (2) 


(1)  It  appears  from  L.  R.j  that  the 
plaintiff  was  a  young  man  who  had 
quarrelled  with  his  father,  and  was  in 
great  distress,  that  the  defendant  tak- 
ing advantage  of  his  difficulties,  pro- 
posed to  introduce  him  to  a  lady  of 


large  fortune,  for  which  service  he  pre- 
vailed on  plaintilF  to  give  him  the  note 
in  question.  It  turned  out  that  the  de- 
fendant knew  nothing  of  the  lady 
(2)  See  Arundel  v,  " 


Trevillian,  1 


Ch.  Rep,   67.     Drury  v.  Ilooke,  1 
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Mr.  Yorke  moved  for  an  injunction  to  restrain  defendant^  Smith 
until  answer  or  order^  from  negotiating,  or  parting  with  against 
this  note  :  that  though  there  is  no  precedent  for  this,  most  H^^^"^^^ 
of  the  cases  of  this  kind  being  of  bonds,  yet,  unless  this 
was  granted,  the  justice  of  the  Court  might  be  eluded,  by- 
paying  the  note  into  the  hands  of  a  purchaser,  without  no- 
tice pendente  lite ;  and  there  was  an  affidavit  of  the  facts. 

Lord  Chancellor  said,  This  does  not  fall  within  any  of 
the  ordinary  rules  of  injunctions.  This  Court  does  not 
grant  injunctions  until  after  appearance^  except  in  certain 
cases,  therefore  an  injunction  to  stay  proceedings  at  law 
cannot  be  awarded.  But  this  case  falls  within  the  reason 
of  cases  where  there  have  been  probates  of  false  wills,  sur- 
reptitiously obtained,  where  the  Court  has  restrained  the 
executors  from  parting  with  the  assets  pendente  lite.  They 
did  so  in  Poivis  v.  Andrews,  where  they  were  restrained 
from  jjarting  with  the  estate  till  answer;  and  this  order 
of  Lord  King  was  affirmed,  on  appeal,  in  the  House  of 
Lords.  (3) 

This  is  a  case  of  the  same  kind  ;  for  the  plaintiff  will  be 
otherwise  without  remedy,  if  this  note  is  disposed  of  for  va-  C  ^7  ] 
luable  consideration,  and  without  notice,  unless  the  pen- 
dency of  the  suit  should  alter  the  case  ;  but  that  is  too  weak 
a  foundation  for  the  plaintiff  to  rely  on ;  therefore,  take  an 
order  to  restrain  the  defendant  from  parting  with  or  assign- 
ing the  note,  till  answer  or  further  order. 


Vern.412.  Smith  v.  Bruni7tg,  2  Vern.  Obrieti,  1  B.  &  B.  358.  Williamson 

392.    StubbleJiill  v.    Brett^  2  Vern.  v.  Gibson^  2  Sch.  &  Lef.  357. 
446.    1  Bro.  P.  C.  57.    Cole  v.  Gib-       (3)  2  Bro.  P.  C,  edit.  Toml.  504. 
sorij   1   Ves.   sen.   503.     Roche  v. 


REECH  against  KENNIGATE.  Case  25. 


[Lib.  Reg.  1748.  B.  fo.  234.]         '  1^^,'' 

BfLL  byplaintili;  an  infant,  against  defendant,  executor  of  [s.  C.  i  Vcs. 
miliam  Kemiigate,  to  be  paid  100/.  out  of  the  assets  of  the  227;]  ^ 
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Reech 
against 
Kennigate. 

Executor  pro- 
mised his  tes- 
tator to  pay 
plaintiff  100/. 
legacy,  and 
said  he  need 
not  put  it  in 
his  will.  After 
the  testator's 
death,  he  said 
he  would  pay 
it.  Decree  for 
payment  out 
of  assets.  (1) 


[  68  ] 


[The  statute 
of  frauds  was 
not  designed 
to  protect 
frauds.]  (2) 
Thyne  v. 
Thyne,  1  Ver. 
296.  Dcvenish 
and  Baines,  Free 


testator;  or  if  there  should  not  be  sufficient  assets,  then  out 
of  his  own  estate,  on  the  following  case  : 

Plaintiff's  father  and  the  defendant  were  both  nephews^ 
and  in  equal  degree  of  relationship  to  the  testator,  who 
made  his  will,  and  afterwards,  having  a  mind  to  revise  it, 
sent  for  Mr.  Haines,  the  minister  of  the  parish  where  he 
lived,  in  Suffolk^  to  be  present,  who  found  him  very  ill,  and 
the  plaintiff's  father  and  defendant  with  him ;  and  after 
staying  some  time,  and  talking  of  indifferent  things^  Mr. 
Haines  asked  if  there  was  any  occasion  for  him,  otherwise 
he  was  going  on  other  business  ;  upon  that  the  defendant 
pulled  the  testator's  will  out  of  his  pocket,  and  read  it,  and 
immediately  plaintiff's  father  said  to  the  testator.  You  pro- 
mised to  leave  me  lOOZ.  in  your  will.  The  testator  answered. 
Aye,  so  I  did,  and  then  recommended  it  to  the  defendant  to 
pay  the  100/.  to  which  the  defendant  answered  he  would  and 
would  do  every  thing  that  was  right ;  and  said  he  need  not 
put  it  into  the  will,  for  he  would  take  care  of  it,  and  then 
asked  plaintiff's  father  if  he  was  satisfied,  who  said  he  was : 
the  testator  died  the  next  day,  Mr.  Haines,  in  his  deposi- 
tion, gave  it  as  his  opinion,  that  if  the  defendant  had  not 
made  such  promise,  the  testator  would  have  altered  his  will, 
and  inserted  the  100/.  legacy  in  it.  It  also  appeared  by  the 
evidence  of  another  person,  that  the  defendant,  after  the 
testator's  death,  in  conversation  with  a  third  person,  was 
asked.  Whether  he  would  give  plaintiff's  father  a  bond  for 
the  money  ?  to  which  he  answered.  He  would  not  give  him 
a  bond,  but  would  pay  him  the  money  ;  and  being  then 
asked.  If  he  would  pay  the  money  ?  said,  Upon  his  honour 
he  would. 

It  was  insisted,  here  was  only  a  breach  of  promise,  and  to 
give  relief  in  the  present  case  would  be  to  break  in  upon  the 
statute  of  frauds  and  perjuries  ;  but  Lord  Hardivicke,  C. 
said,  the  statute  was  not  designed  to  protect  frauds,  which 
was  manifest  in  the  present  case  upon  the  testator,  as  well 
as  breach  of  promise  to  plaintiff's  father.  It  is  within  the 
reason  of  Oldham  v.  Lichfield,  2  Vern.  506.  :  and  decreed 

.  in  Ch.  3.  Vide  Cro.  El.  163.  Rookwood's  Case,  assumpsit  on  such  a  promise. 


(1)  See  Thijnn  v.  Thyiin^  1  Vern.  Whitton   v.    Russell,    1  "  Atk.  448. 

296.   Oldham  v.  Litchfield,  2  Vera.  Drakeford^.  Wilks,  3  Atk.  539. 

506.    Barrow  v.  Greenough,  3  Ves.  (2)  See  the  cases  collected  in  note  to 

152.    See  what  Lord  Eldon  says  in  3  Ves.  39.    1  Fonbl.  Tr.  168.  note  {d) 

Mestaer  v.  Gillespie,  11  Ves.  638.  See  171.  note,  (c) 
Chamberlain  v.  Jgar,  2  V.  &  B.  259. 
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the  100/.  to  be  paid,  but  not  to  take  place  till  after  the  other  Reecii 

legacies  in  the  will  are  paid.   He  said,  it  would  be  too  much  against 

to  charge  the  defendant  personally,  because  it  could  not  be  Ke^niga-i 
understood  he  would  promise  to  pay  the  money,  but  out  of 
the  testator's  effects  only,  otherwise  executors  might  be 
drawn  in  to  their  prejudice. 


POPHAM  against  LADY  AYLESBURY.  Case  26. 

  Cause  by  con- 
sent, at  Powis 

[Lib.  Reg.  1748.  B.  fo.  \b\.  nom.  Popham  v.  Baihursi.']       House,  Nov. 5, 

1748. 


The  late  Earl  of  Ayleshwry  devised  all  his  freehold  and  [S.  C.  lo  Hil. 
leasehold  estates  whatsoever  (except  the  house  he  inhabited)  verb.]" 
to  his  wife  the  defendant,  the  Earl  of  Oxford,  Mr.  Popham,  ^^'^^  Notes 

T,  1     \    '     ^    '  ,  pass  as  cash, 

and  others,  and  their  heirs,  executors,  and  administrators,  by  a  devise  of 
respectively,  in  trust,  by  and  out  of  the  rents  and  profits        his  hous^e 
thereof,  or  by  sale  or  mortgage,  to  pay  and  discharge  all  at  his  death. (i) 
such  of  his  debts  and  legacies  as  his  personal  estate  should 
not  be  sufficient  to  pay.    Then  he  gives  his  lady  his  house 
in  Warwick-street,  for  the  remainder  of  the  term  he  had 
therein,  with  all  that  should  he  in  it  at  his  death  ;  and  after-  Devise  of  free- 
wards  gives  to  his  aforesaid  trustees,  all  his  freehold,  lease-  Ijoid  estates^to 
hold,  and  personal  estate  whatever  (except  his  said  house,)  trustees  in 
subject  to  his  debts  and  legacies,  to  the  use  of  them,  their  Ind V^i-ofits^or 
heirs,  executors  and  administrators,  in  trust,  if  he  should  '^y  ^^^^  ^r 

,      ,  1         .      ,  p  mortgage,  to 

have  one  or  more  sons  who  should  attain  the  age  oi  twenty-  pay  debts  and 
one,  for  such  son  as  should  first  attain  that  age,  his  heirs,  p"rJon!|Jes, 

executors,  and  administrators  respectively ;  and  in  case  he  tate  should  not 

should  have  no  son  who  should  attain  twenty  -one,  and  that  and  subject 

his  nephew  Thomas  Bruce  Brudeiiell  should  live  to  attain  thereto,  in  case 

that  age,  then  in  trust  for  his  saur'  nephew,  his  heirs,  execii-  tain  21,  intrust 

cutors,   and  administrators,   with   remainders   to  several  f[J,\i.s"^)ja*exe. 

ctUors.  Held  tliat  the  rents  and  profits,  till  T.  B.  attained  21,  were  not  undisposed  of,  but 
passed  by  the  devise  to  the  trustees,  and  were,  after  payment  of  legacies,  annuities,  and  in- 
terest of  the  debts,  to  be  applied  to  sink  the  principal  of  the  debts.  (2) 

[  *69  ] 

(1)  So  held  by  Lord  llardzoicke^  in  Stuart  v.  Marquis  of  Bute,  11  Ves.  662. 
Southcot  V.  Watson^  3  Atk.  232.  and  (2)  See  Bland  v.  Bland,  cited  post 
Chapman  \.  JIart,  I  Ves.  272.  See  96.  in  margin.  Gibson  \.  Rogers,  ^o^t 
what  hord  Eldon  says  on  this  case  in    93.  6rt';?c;';/ v.  i^V^;:r^677//f/,  1  Jacob,  469. 
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PopsAM     others  of  his  nephews  and  kindred,  upon  their  attaining  21 .  (3) 

against      Then  he  directs  his  trustees,  out  of  the  rents  and  profits  of 

Lady       j^j^  personal  estate,  to  allow  such  maintenance  as 

Aylesbury 

they  should  think  proper,  for  such  son  as  he  should  have 
during  his  minority  ;  and  if  no  son,  then  for  the  maintenance 
of  Thomas  Bruce  Brudenell,  during  his  minority,  and  so 
for  the  maintenance  of  every  other  person  entitled  to  take. 

The  Earl  of  Aylesbury  died  without  any  son,  his  personal 
estate  being  not  near  sufficient  for  payment  of  his  debts  and 
legacies  j  and  his  nephew  Thomas  was  about  17  at  the 
Earl's  death.  There  were  in  the  house  at  his  death  bank 
notes  to  the  value  of  800/.  and  260/.  in  cash. 

Amongst  other  points  submitted  to  the  judgment  of  the 
Court  were  the  two  following  : 

1st,  It  was  contended  for  the  heir  at  law,  that  the  surplus 
profits  of  the  estate,  after  payment  of  the  annuities  left  by 
the  will,  and  the  interest  of  the  debts,  were  undisposed  of 
until  Thomas  should  attain  21,  and  consequently  the  heir 
entitled  to  them.  (4) 

But  the  Court  held  this  a  complete  devise  to  the  trustees, 
of  the  whole  interest  until  Thomas  should  attain  21 ;  and 
that  the  surplus  profits,  after  the  legacies,  annuities,  and 
interest  of  debts  paid,  and  after  what  should  be  allowed  for 
the  maintenance  of  Thomas^  should  be  applied  to  sink  the 
principal  of  the  debts.  (5) 

2d,  The  next  question  was,  whether  the  cash  and  bank 
notes  should  pass  to  Lady  Aylesbury,  under  the  words  "  with 
Soutkcotej.^^  all  that  should  be  in  it  at  his  death  and  it  was  held  that 
19,  1745  ;  and  they  should,  bank  notes  being  the  same  as  ready  money, 
Wii^Zl  there  otherwise  of  bonds  and  other  securities ;  they  not  being 
quoted.  cash,  but  only  evidence  of  so  much  money  due,  and  would 

not  pass  by  these  words.  Domat,  I,  4.  t,  2,  s,  4.  p»  15. 
/o.  163. 

(3)  "  With  remainder  over  to  his  after  what  shall  be  allowed  for  mainte- 
said  testator's  right  heirs."   L.  R.  nance  of  said  Thomas  B.  should  be  ap- 

(4)  Upon  the  question  of  resulting  plied  in  payment  of  so  much  of  testa- 
trusts  for  the  heir  at  law,  see  Lake  tor's  debts,  incumbrances,  legacies,  and 
V.  Lake,  post  126.  annuities,  given  by  his  will,  as  his  per- 

(5)  It  was  ordered  that  what  should  sonal  estate  should  not  extend  to  satisfy, 
be  remaining  of  such  rents  and  profits    L.  R. 
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SAVORY  against  DYER.  Case  27. 

■    ■  In  Chancery, 

No  Entry.  Jan.  18, 1749. 


Plaintiff  filed  a  bill  for  an  account  and  general  relief;  the  Order  for 
defendant  put  in  an  answer  and  brought  an  action  at  law.  ^Tthouuosts, 
Plaintiff  amended  his  bill  by  order,  without  costs,  on  his  requiring  no 
requiring  no  further  answer  from  the  defendant,  and  in  the  the  amendment 
amended  bill  inserted  a  prayer  for  an  injunction  to  stay  de-  J^^'^J^^l^^^^^ 
fendant's  proceedings  at  law.    On  motion  for  an  injunction,  injunction. 
Lord  Hardiviche  was  of  opinion,  that  the  defendant  might  fendant^might 
answer  further  gratis  ;  and  said  it  had  never  been  determined  fiswer  [fur- 

*  -,  1       1      •  1  1  t\\QY]  gratis. (1) 

that  prayer  of  general  reHef  would  take  in  and  extend  to  an 
injunction  :  that  Lord  Macclesfield  was  of  opinion  a  proper  Proper  injunc- 
writ  of  injunction  could  not  be  granted  but  on  express  prayer  grTnteTu^iess 
in  the  bill  for  it ;  for  as  against  the  general  words  the  de-  expressly  pray- 
fendant  might  make  a  different  case  than  he  would  against  a  ^11^(2)^° 
prayer  for  an  injunction  5  his  Lordship  proposed  the  defend- 
ant's having  time  to  put  in  his  further  answer ;  but  Ryder, 
Attorney-General,  on  the  behalf  of  the  defendants,  agreed  to 
go  upon  the  merits,  and  take  the  sense  of  the  Court  upon 
them,  whether  an  injunction  ought  \o  be  granted  ? 

(1)  Where  an  order  is  obtained  to  pearance,  and  not  from  the  time  at 
amend  a  bill  without  costs,  not  requir-  which  the  subpcena  would,  in  the  regu- 
ing  any  further  answer,  amending  the  lar  course,  have  been  served.  Webster 
defendant's  office  copy,  the  practice  is  v.  Threlfall^  1  S.  &  S.  135. 
that  the  defendant  must  bring  his  office  (2)  In  Wright  v.  Atkins^  1  V.  &  B. 
copy  to  the  plaintiff's  clerk  in  court  to  314.  Lord  Eldon  said  "  Generally  if 
be  amended,  and  he  is  at  liberty  to  put  "  the  bill  does  not  pray  an  injunction, 
in  a  further  answer  within  eight  days  "  the  plaintiff  cannot  move  for  an  in- 
after  service  of  the  order,  and  the  "  junction  under  the  prayer  for  general 
plaintilT  cannot  before  file  a  replica-  "  relief." — But  if  after  a  decree  for  an 
tion.  Lloyd  v.  Lloyd^  2  Cox,  431.  account  under  a  6^7/ o/^/or^c/o^wre,  the 
■ — That  a  party  made  defendant  to  a  mortgagor  attempts  to  cut  timber,  the 
bill,  though  not  served  with  process,  Court  will  enjoin  him,though  the  bill  does 
may  appear  gratis,  and  get  rid  of  the  not  pray  an  injunction,  ib. — So  where 
suit  as  soon  as  he  can.  See  Fell  v.  a  decree  has  been  made  for  administra- 
Christ  College.)  Cambridge^  2  Bro.  tion  of  assets^  the  Comt  wWX^  owmoivow 
C.  C.  278.  See  Gargravc  v.  Gargrave^  without  a  fresh  suit,  enjoin  a  creditor 
Toll.  11.  Bozohee  \.  Grills^  1  Dick,  from  suing  at  law.  Paxton  \.  Douglass., 
38.  Where  a  defendant  appears  gratis,  8  Ves.  520.  Jackson  v.  Leaf  Tj.  & 
the  time  within  which  he  must  answer  AV.  232.  and  cases  in  the  note  there, 
is  calculated  from  the  date  of  his  ap-  Clarke  v.  Earl  of  Ornwndy  1  Jac.  Vl  l. 
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Case  28.  EDGE  against  SALISBURY  and  Others. 


^P^^^  [Reg.  Lib.  1748.  A.  fo.  619.] 


[S.  C.  1  Ves. 
230,] 


Samuel  Edge,  by  will,  devised  2,000/.  in  manner  follow- 
ing, viz,  "  I  give  and  bequeath  unto,  and  I  hereby  order  and 
direct  my  executors  to  pay  out  of  the  residue  and  rest  of 
my  estate,  the  sum  of  2,000/.  to  and  amongst  such  of  my 
"  nearest  relations  of  the  family  of  Edge's  as  my  executors 
^'^  shall  think  the  greatest  objects  of  charity,  in  such  manner, 
and  in  such  proportions  as  my  executors,  and  the  survi- 
vors  and  survivor  of  them  shall  think  fit    and  I  do  hereby 
desire,  that  my  executors  would  take  the  advice  and  direc- 
"  tion  of  my  said  sister   Salisbury   in  the  distribution 
"  thereof.^' 

Bill  by  plaintiffs,  as  first  cousins  of  the  testator,  and  proper 
objects  of  the  testator's  charity,  against  the  defendants,  who 
were  his  nephews  and  nieces,  to  be  paid  their  proportion  of 
the  2,000/. 

Lord  Hardwicke,  C. 

I  will  not  construe  the  intention  to  extend  further  than  to 
the  nearest  relations,  such  as  would  take  under  the  statute  of 
distribution,  otherwise  it  would  be  endless  to  find  out  every 
ters  were  let  in  body  that  were  relations. 

to  receive  a 

share  in  the  lifetime  of  their  parents. 


Such  of  my 
nearest  rela- 
tions as  my  ex- 
ecutors shall 
think  the 
greatest  ob- 
jects of  cha- 
rity," held  to 
extend  only  to 
such  as  would 
take  under  the 
statute  of  dis- 
tribution. (I) 

[  71  ] 


Endless  to  find 
out  more  dis- 
tant relations. 

Vide  Jones  v. 
Beale,  2  Ver. 
381.  that  chil- 
dren of  bro- 
thers and  sis- 


(1)  Whitehorn  v.  Harris^  2  Ves.  527. 
So  also  where  a  devise  is  to  "  relations^'' 
Koach  v.  Hammond,)  Ch.  Prec.  401. 
Green  v.  Howard^  1  Bro.  C.  C.  207. 
Crawi/s  v.  Coleman,  9  Ves.  323.  Anon. 
1  P.  W.  327.  Brandon  v.  Brandon, 
3  Swanst.  3J9.,  and  see  19  Ves.  403.— 
So  a  devise  to  '•''persons  related  to  me^'' 
Rayner  v.  Mowbray,  3  Bro.  C.  C.  234. 
• — To    each  of  my  relations  by  blood  or 

marriage,''''  Devismas  v.  Mellish,  5 
Ves.  118. — To  ^'"pooresV  or  "  most  ne- 

cessitous  relations,''''  Isaac  v.  Defriey, 
post  595. ;  but  see  same  for  L.  R.  there. 
Widmorew.  Woodr oof, -post  636.  Sngd. 
Pow.  321.    Brunsden  v.  Woolridge, 


post  507.  Anon.  1  P.  Wms.  327., 
and  see  Gower  v.  Mainwaring,  2  Ves. 
87.  Mahon  v.  Savage,  1  Sch.  & 
Lef.  111.  —  In  Smith  v.  Campbell, 
19  Ves.  400.,  a  devise  to  "  nearest  re- 
"  lations^'^  was  confiBed  to  brothers  and 
sisters,  see  3  Swanst.  322. — Generally  if 
the  testator  has  marked  an  intention  to 
extend  the  meaning  of  the  word  "  re- 
"  lations''^  further  than  the  stat.  of  Dis- 
tributions, the  Court  will  so  decree, 
Bennet  v-  Honeyzoood,  post  708. 
Worseley  v.  Johnson,  3  Atk.  758.  So 
likewise  the  will  is  the  guide  as  to  the 
proportions  and  shares  into  which  the 
fund  is  to  be  divided  on  distribution^ 
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The  plaintiffs  attempted  to  read  evidence  that  the  testator  Edge 
meant  to  comprehend  them,  but  his  Lordship  refused  it,  be-  ^^^^^^^^^^ 
cause,  he  said,  it  would  be  to  construe  words  which  of  them- 

Evidence  re- 

selves  carry  a  meanmg.  fused  to  prove 

intention  in  favour  of  more  distant  relations.  (2) 

(3)  Parol  evidence  was  admitted  to  prove  that  the  testator,  in  [Parol  evi- 

\  /  '  ^  •  i?         J  dence  may  be 

conversation  with  the  defendant  Salisbury ,  was  mtormed  that  received  in 
the  plaintiffs  were  his  relations ;  and  his  Lordship  said,  it  had  df^erip^r 

been  received  in  the  case  of  an  uncertain  description  of  the  tion  of  a  per- 

person,  as  by  a  wrong  name,  to  shew  that  the  person  in  ten-  wiii.(2)] 
ded  to  be  described  by  the  testator  was  known  to  him  by  such 
a  nick-name. 

Bill  dismissed.  (4) 


Thomas  v.  Hole^  Ca.  T.  Talb.  Ibl. 
Green  v.  Hozoard,  1  Bro.  C.  C.  33. 
Butler  V.  Strahan,  3  Bro.  C.  C.  367. 
Wimbly  \.  Pitcher^  12  Ves.  435.;  but 
see  Masters  v.  Hooper^  4  Bro.  C.  C  207. 
Under  a  devise  to  relations,  with  a 
power  of  selection  as  "  to  such  rela- 
tions as  A.  shall  think  fit^''  or  think 
"  most  deserving.''''  A.  is  not  confined 
to  select  from  such  relations  only  as 
are  within  the  stat.  of  Distributions. 
Harding  v.  Glynn^  1  Atk.  470.,  given 
more  correctly  in  Brown  v.  Higgs, 
5  Ves.  501.  Supple  v.  Lazcson,  post 
729.  Mahon  v.  Savage,  1  Sch.  &  LeL 
111.  Spring  V.  Rites,  1  T.  R.  435. 
note  (/).  S.  C.  iSch.  &  Lef.  113. 
note  (a).  Forbes  v.  Ball,  3  Meriv. 
437.;  but  see  Brunsden  v.  fVoolridge, 
post  507.  If  in  such  cases  the  power  at 
is  not  exercised,  the  fund  will  go  to  the 


to  a  future  period,  Martin  v.  Hooper, 
4  Bro.  C.  C.  208.  Rayner  v.  Mow- 
bray, 3  Bro.  C.  C,  235.  Doe  v.  Law- 
son,  3  East,  278. 

(2)  See  Dowsett  v.  Sweet,  post  175. 

(3)  In  Harg.  MSS.  1  Capper,  257., 
this  part  of  the  judgment  runs  as  fol- 
lows : — Lord  Chancellor, — "  I  cannot 
"  admit  evidence  as  to  the  testator's  in- 
structions to  the  person  making  his 
will,  or  the  testator's  declarations 
about  the  construction  of  the  clauses 
in  his  will,  but  evidence  may  be 
read  to  shev/  the  testator  knew  he 
had  poor  relations,  as  if  a  person  was 
misnamed  in  a  will,  parol  evidence 
may  be  given  to  shew  who  the  per- 
son was  the  testator  meant." 

(4)  This  cause  came  on  to  be  heard 
the  same  time  with  the  cause  of 


next  of  kin,  at  the  death  of  the  party 
who  had  the  power,  Crazoy  v.  Coleman, 
9  Ves.  325.  Harding  v.  Glynn,  1  Atk. 
470.;  but  see  Attorney-General  v. 
Bucknall,  infra,  note  (5)  to  this  case. 
But  where  a  power  of  apportionment 
only,  amongst  relations,  and  not  of  se- 
Icuion  is  given,  the  appointment  must 
be  amongst  those  pnly  who  are  within 
the  stat.  of  distributions,  Fopey.  Whit- 
combe,  3  Mer.  C89.  ;  and  in  default  of 
appointment  in  this  case,  the  fund  goes 
to  the  next  of  kin  at  the  death  of  the 
testator,  ib. — as  it  does  generally  where 
the  enjoyment  of  the  fund  is  postponed 


Gooderige  v.  Gooderige,  which  is  re- 
ported 1  Ves.  230.  In  the  last  named 
cause  it  was  declared  that  "  the  next  of 
"  kin  of  the  testator  of  the  family  of  the 
Edges,  who  would  have  been  enti- 
tled to  the  distributive  shares  of  his 
personal  estate  within  the  statute 
of  distribution,  in  case  he  had  died 
intestate,  ought  to  be  considered  as 
meant  and  intended  by  the  descrip- 
tion of  the\nearest  relations  in  the  be- 
quest in  question  ;  and  that  the  de- 
fendants, the  executors,  with  the 
advice  of  IVIrs.  Salisbury,  have  the 
power  of  judging  which  of  such  per- 
sons  arc  the  greatest  objects  of  cha- 
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Edge 
against 
Salisbury. 


Mr.  Wragg,  of  counsel  for  plaintiffs,  cited  the  case  of  At^ 
torney- General  v.  Buckland,  28th  June  1742,  before  Lord 
Hardwicke,  who  said,  that  where  a  gift  is  given  to  relations 
it  is  to  be  confined  to  the  next  of  kin  ;  but  where  it  is  given 
to  ^;oor  relations,  the  construction  has  been  more  large, 
and  extended  to  those  that  were  of  kin,  and  objects  of  cha- 
rity, (5) 

Thomas  v.  HoUy  Cas.  in  Eq.  in  Lord  Talbot's  time,  251. 
1  Wms.  327-  Anon. 

Prec.  in  Ch.  401.  Roach  v.  Hammond. 

Crossly  V.  Clare,  9th  April  1761,  in  Ch.  post  397. 


"  rity."  L.  R.  See  also  Belt's  Suppl. 
to  Ves.  2d  edit.  128.,  where  the  decree 
is  correctly  given  at  length  from  Lib. 
Reg. 

(5)  The  following  account  of  the 
case  of  Attorney-General  v.  Buck- 
land  is  extracted  from  the  Register's 
Book.  James  Ward  who  was  a  mer- 
chant, employed  Samuel  Bishop  his 
nephew  as  his  book-keeper.  By  his 
will,  he  devised  away  the  bulk  of  his 
property  to  Bishop.^  two  days  before  his 
death,  he  ordered  Bishop  to  fetch  from 
his  counting-house  a  parcel  of  South  Sea 
Bonds  and  his  waste  book,  he  then 
gave  him  46  South  Sea  Bonds  of  100/. 
each,  telling  him  he  intended  it  to 
enable  him  to  assist  his  poor  relations, 
at  the  same  time  an  entry  was  made  in 
the  waste  book  in  the  following  words, 
"  10th  June,  1816.  Profit  and  Loss 
"  Debtor  to  4,600/.  South  Sea  Bonds 
"  given  to  S.  Bishop  to  dispose  of  ac- 


"  cording  to  my  direction  to  him,  witness 
"  my  hand  James  Ward:'  Bishop  after- 
wards made  an  entry  of  the  transaction 
in  the  Journal,  and  a  double  entry 
in  the  Ledger,  and  after  the  death  of 
Ward  sold  the  South  Sea  Bonds,  and 
invested  the  money  in  East  India  stock. 
In  1725  Bishop  died,  and  appointed  the 
defendants  his  executors, — the  decree 
declared  the  gift  of  the  4,600/.  South 
Sea  Bonds  was  a  gift  of  principle  and 
interest  for  the  benefit  of  James  Ward's 
poor  relations,  and  directed  an  account 
to  be  taken  of  the  interest  accrued  due 
on  the  same  since  Ward's  death,  or 
which  might  have  accrued  due  if  Bi- 
shop had  not  disposed  of  the  same. 
The  master  to  certify  what  poor  rela- 
tions of  the  testator  were  living  at  the 
time  of  his  death,  also  which  of  the  rela- 
tions of  the  said  James  Ward  as  were 
living  at  his  death,  had  since  become 
poor. 


[  72  ]                  CARTHEW  against  EDWARDS.  (1) 
Case  29.   

la  Exchequer,  The  whole  Court,  viz,  Parker.  C.  B.  Clarke,  Clive,  and 

June  5,  1749.     r  T3  •  i  •   •  i  -.4 

[S  c  10  Hill  -Barons,  were  unanimously  of  opinion,  that  Easter 

MSS.  271.]    Easter  ofFeriiigs  due  of  common  right.  (2)    Hob.  10. 

(1)  The  Editor  has  searched  the  de-    cause ;  but  has  been  unable  to  meet 
cree  and  minute  books  of  several  years    with  any  trace  of  it. 
in  the  Court  of  the  Exchequer  for  this       (2)  See  Egerton  v.  Stihj  Brunb. 
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offerings  are  due  of  common  right_,  and  had  been  so  held  ever  Carthew 

since  the  case  of  (3)                            in  Lord  Chief  Baron  against 

Gilbert's  time.    Before  that  the  law  was  as  in  Linw.  If  ;  dwards. 
2  Inst.  659.  that  offerings  and  oblations  were  of  two  sorts, 
voluntary  and  consuete. 

It  was  also  declared  to  be  their  opinion,  that  the  occupier  Tithe  milk 

must  set  out  the  tenth  meal  of  milk  in  his  own  vessels,  at  vessels 

the  known  milking  place,  and  the  person  is  to  fetch  it  and  commoa 

.    •  1       r  1  .  11'  .  milking 

pour  It  into  vessels  of  his  own  ;  and  this  was  said  by  them  place.  (4) 
to  have  been  the  constant  rule  of  the  Court  for  thirty  years 
last  past;  otherwise.  Lord  Chief  Baron  Parker  said,  he 
should  have  been  of  opinion  that  tithe  milk  ought  to  be  car- 
ried to  the  church  or  the  vicarage  house,  as  Doctor  Martin, 
Dean  of  the  Arches  in  King  Charles  II. 's  time  declared  the 
law  to  be  at  that  time,  as  to  milk,  and  all  other  tithes  but 
predial. 


198.  2  Wood,  250.  1  E.  &  Y.  818. 
See  Sloane  v.  De  Fer?w7i,  Gwill.  889. 
2  E.  &  Y.  169.  In  Mr.  Coxes  MSS. 
Vol.  C.  C.  207,  there  is  the  following 
note  of  the  principal  case  of  Carthezo 
and  Edzvards.  "  It  was  held  in  this 
"  case,  that  Easter  ofterings  are  due  of 
"  common  right,  and  that  2f/.  a-head 
"  is  payable  for  them  by  the  man,  his 
wife,  and  children  above  sixteen,  and 
"  that  he  is  not  liable  to  pay  for  his 
"servants,  unless  by  custom."  —  In 
Collier  V.  IJeathfield  in  Chancery,  2 
July  1743,  Plaintiff,  the  Vicar  of 
Croydon  in  Surrey^  claimed  from  de- 
fendants a  payment  of  two  shillings  and 
sixpence  for  every  person  dying  within 
the  parish,  and  buried  in  the  church- 
yard, a  mortuary  for  every  person  dying 
within  the  parish,  &c  ,  five  shillings  for 
churching  a  woman  after  lying-in,  and  the 
stated  and  ordinary  Easter  offerings  for 
themselves,  their  wives  and  servants.  De- 
fendants by  their  answer  admitted  that 
plaintiff  was  entitled  to  some  customary 
payments  for  burial  of  the  dead,  and 
reading  the  burial  service,  and  to  Easter 
offerings,  but  not  to  any  mortuary  or  ob- 
lations, unless  the  Easter  oll'crings  or  pay- 
ments after  mentioned  wt  re  to  be  esteem- 
ed such,  viz.,  five-pence  for  a  man  and 
his  wife,  four-pence  for  a  single  man,  and 
three-pence  for  a  single  woman.  The 


decree  declared  plaintiff  entitled  to  the 
two-shillings  and  sixpence  for  each  bu- 
rial, to  a  mortuary  for  any  person  dying 
in  the  said  parish,  leaving  any  personal 
estate,  accordsngtotheruleslaid  down  by 
the  statute  of  Henry  8,  and  to  the  Easter 
offerings  as  laid  in  defendants  answer,  the 
person  being  of  age  of  16.  Lib. Reg.  174^. 
A.fo.698.S.C.  CoxeMSS.  Vol.  D.D. 
335.  In  Lib.  Reg.  it  appears  that  there 
had  been  two  previous  decisions  in  the 
Exchequer,  on  19th  Feb.  1679,  and 
Feb.  1681,  the  decrees  in  which  were 
given  in  evidence.  See  Lazcrcjice  v. 
Yeates,  2  Wood,  279,  S.  C.  1  E.  &  Y. 
828.  Burnett  v.  Tockcr,  3  Wood,  460. 
in  The  King  v.  Reeves^  it  was  said  argo: 
that  offerings  are  due  by  custom  only. 

(3)  The  case  intended  to  be  referred 
to  here  was  probably  the  case  of  Lazc- 
rence  v.  Joiics^  Bumb.  173.  S.  C.  1 
E.  &Y.  801. 

(4)  See  Dodson  v.  Oli\)cr^  2  Gwill. 
623.  2  Wood.  143.  1  E.  &  Y.  754. 
But  see  Scolcs  v.  Lozctlier,  1  Lord 
Raym.  129.  1  E.  &  Y.  621.  But  there 
may  be  a  cus(oni  that  the  tithe  milk 
ought  to  be  brought  to  the  Church 
Porch  for  the  use  of  the  Pastor.  Mor- 
gan V.  Neville,  3  AVood,  152  2  E. 
&  Y.  222.  282.  See  /////  v.  f'aux,  1 
Lord  Raym.  358.  1  E.  &  Y.  629. 
The  method  of  setting  out  tithe  piilk  is 


c: 
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to  set  out  the  entire  meal  every  tenth 
day,  both  morning  and  evening,  where 
a  contrary  custom  is  alleged,  it  must  be 
either  formally  pleaded  or  supported  by 
evidence  sufficient  to  v/arrant  the  court 
directing  an  issue  on  the  custom.  Hut- 
chins  V.  Full.  3  Wood,  155.  7  Bro. 
P.  G.  Ed.  Tom.  78.  2  E.  &  Y.  344. 


See  Bosworfh  v.  LimbricTc^  4  Wood. 
24.  2  E.  &  Y.  310.  S.  C.  Serj.  Hill's. 
MSS.  Vol.  JI.  p.  418.  Gwill.  1101. 
Dobson  v.  Norton^  2  Wood,  46.  1  E. 
&  Y.  725.  Bate  v.  SprackUng,  2 
Gwill.  618.  1  E.  &  Y.  736.  Gee  v. 
Perch,  2  Gwill.  581.  1  E.  &  Y.  658. 


Case  30. 


CHAMBERLAIN  against  JACOB. 


June  13,  1749         [Lib.  Reg.  1748.  A.  fo.  498.  nom.  Chamberlain  \.  Prince,'] 


Target  v. 
Gra7it,  1  Wms. 
432.  Pinburi/ 
V.  Eilkin^  1 
Wms.  .563. 
Forth  V.  Chap- 
maUf  1  Wms. 
663. 


*'  Dying  with- 
out issue," 
held  to  mean 
without  issue  at 
her  death.  (1) 


Thomas  Jacob  devised  his  personal  estate  to  plaintiff  in 
trust  to  be  laid  out  in  the  funds^  as  to  one  moiety  for  the 
use  of  the  defendant  ^mt,  and  as  to  the  other  moiety  for  the 
use  of  defendant  Jacob  ;  and  in  case  either  of  them  die  vidth- 
out  issue^  the  whole  to  go  to  the  survivor ;  but  in  case 
either  have  a  child  at  my  death,  such  moiety  to  go  to  such 
child ;  and  in  case  the  said  ^nn  shall  die  vrithout  issue, 
"  after  my  decease^  then  her  share  should  go  to  my  niece 

Lord  Hardwickb,  C.  vras  of  opinion,  that  the  words  in 
case  the  said  ^47in  shall  die  without  issue_j  after  my  de- 
cease,  &c."  are  to  be  construed  from  the  tenour  of  the 
will,  "  dying  without  issue  at  her  death/'  and  not  dying 
without  issue  generally.    In  the  latter  case  the  devise  over 


(1)  See  Crooke  v.  De  fancies^  9  Ves. 
197.  Shepherd  v.  Lessingham,  post 
122.  Bodens  v.  Watson,  post  398, 
478.  See  the  Cases  collected  by  Mr. 
Roper,  in  his  Treatise  on  Legacies, 
2  vol.  393,  et  seq.  Fearne'^s  Cont. 
Rem.  444.  Barlow  v.  Salter,  17  Ves. 
482.  Massey  v.  Hudson,  2  Mer.  130. 
Lyon  V.  Mitchell,  1  Mad.  467.  Elton 
V.  Eason,  3  Mer.  73.  Murthwaite  v. 
Jenkinson,  2  B.  &  C.  358.  3  ib.  191. 

(2)  The  words  of  the  will  as  stated 
in  Lib.  Reg.  were  "  all  the  residue 
"  of  my  estate  real  and  personal,  (ray 
"  debts  being  first  paid  ; )  I  give  to  J .  C. 
"  on  this  trust  and  confidence,  that  he 
"  shall  sell  and  dispose  of  all  my  es- 

tate,  the  half  part  to  be  given  to  the 


"  said  Jn7i  Prince,  if  a  widow ;  but  if 
"  not,  then  her  share  or  half  part  to 
"  be  laid  out  in  good  securities,  in  the 
"  name  of  my  said  trustee,  and  the  in- 
"  terest  thereof  to  be  paid  to  her  sepa- 
"  rate  use  ;  and  the  other  half  part  of  my 
"  estate  to  Thomas  Jacob,  and  in  case 
"  either  of  them  die  without  children, 
"  then  the  whole  to  go  to  the  survivor 
"  of  them  :  but  if  either  of  them  have 
'•^  a  child  living  at  the  time  of  my 
"  death,  then  the  moiety  or  half  part 
"  to  go  to  the  child  of  either  of  them  so 
"  deceased,  and  in  case  my  said  daugh- 
"  ter  in  law,  Ann  Prince,  happen  to  die 
without  issue  after  the  time  of  my 
"  decease,  that  then  her  share  of  my  es- 
"  tate  shall  go  to  my  niece  Sarah  Bick- 
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would  be  void^  as  in  the  case  of  Dormer  v.  Lord  George  Chamber- 
Beauclerk;  (3)  by  tlie  former  construction  the  devise  over  ^^^-^ 
in  the  present  case  is  good.  Jacob. 


nell.  The  bill  was  filed  on  the  death 
of  the  testator.  Ann  Prince  was  mar- 
ried,  but  without  childr<^n.  J.Jacob 
was  still  a  Bachelor.  It  does  not  appear 
^'  in  Lib.  Reg.  that  the  testator  had  any 
real  estate.  Decree,  half  to  J.  Jacob^ 
and  as  to  the  other  moiety,  it  was  de- 
Glared  to  belong  to  Ann  Prmce  to 
her  separate  use,  subject  to  the  con- 
tingency,  that  in  case  Ann  Prince 
should  die  without  issue  living  at 


her  decease,  that  then  the  last-men- 
tioned moiety  would  belong  to  Sarah 
Bicknelly  and  the  said  moiety  was 
directed  to  be  invested  in  the  public 
funds  in  the  names  of  trustees,  to  be 
approved  of  by  the  Mast^^r,  the  in- 
terest to  be  paid  to  A?in  Prince  for 
her  life,  and  after  her  death,  any 
person  entitled  thereto  was  to  be  at 
liberty  to  apply." 
(3)  2  Atk.  308. 


RIDLEY  against  WILSON.  (1)  Case  31. 

  III  Exchecpcer* 

Question  upon  a  plea,  Whether  by  Stat.  4  &  5  Ph.  &  M.  F^^f^i^t^^e 

ch.  8.  the  woman  who  is  married  under  16  forfeits  her  estate  stat.  4  &  5  Ph. 

during  her  own  life,  ar  during  her  husband's  life  only  ?  and  mau^n^arrying-' 

Court  of  Exchequer  held  clearly,  during  her  husband's  life  ""^^^r  16,  is 

1         1  •  1   .  T  •      n       T      •,  o  /-I  during  herhus- 

only^  which  is  contrary  to  a  dictum  in  Hatchjfe  s  case^  o  Co.  Land's  life,  and 
39  a. 


not  during,  her 
own. (2) 


(1)  The  editor  has  searched  the  re-  there, 
cords  of  the  Court  of  Exchequer  for       (2)  See  1  Bro.  C.  C.  23.    Hicks  v. 
this  case,  but  can  find  no  trace  of  it    Gore,  S  Mod.  84. 


E:x:  parte  BUTLER,  in  the  Matter  of  EDWARD         Case  3% 
RICHARDSON,  a  Bankrupt. 


[Order-book,  1749.  fo.  60.]  Aug.  4,  1749. 

  [S.  C.  1  Atk. 

210.  21(>.] 

Two  questions  arose  on  this  petition  t 

1st.  Whether  the  assignees  under  the  commission  of  bank  -  The  place  of 
ruptcy  against  Richardson  could  lay  hold  of  the  salary  and  ^;'L;',|lJ,';,'fj^'^ 

salcablQ  under  a  commission  of  bankruptcy. (1) 

(1)  The  office  of  Serjeant  at  Mace  Sworn  Clerk  in  Chancery,  IhisfozD's 
is  not  saleable,  LoivfieUVs  case,  cited  1  case,  ib.  The  half-pay  of  an  officer  in 
Atk.  212.;   neither   is  the  office  of   the  army  is  not  assignable.  Cathcart  y. 
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Ex  parte    profits  of  the  office  of  Under  Marshal  of  the  City  of  LoJidon, 
Butler,    which  had  been  granted  by  the  Lord  Mayor  and  Aldermen  to 
the  bankrupt^  quamdm  se  bene  gesserit  f  (2) 


Blackwood,  Co.  B.  L.  299.  Bau^ick 
V.  Read,  1  H.  B.  627.  Flartj/  v.  Od- 
ium, 3  T.  R.  681.  Lidderdale  v.  Duke 
of  Montrose,  4  T.  R.  248.  Stone  v. 
Lidderdale,  2  Anst.  533.  But  see 
Stuart  V.  Tinker,  2  Bl.  640. ;  a  Gentle- 
man Pensioner  become  bankrupt,  has 
been  ordered  to  resign  to  the  nominee 
of  the  assignees,  Ex  parte  Joynes,  Co. 
B.  L.  298.  Ex  parte  Gilbee,  ib.;  and 
the  office  of  taking  care  of  the  palace  is 
assignable  under  the  commission,  Sche- 
linger  v.  Blackeshy,  1  Ves.  sen.  347. 
Belt's  Suppl.  172.  So  also  is  the  office 
of  coal  meter,  see  Treehy's  case,  note 
(3)  infra.  See  remarks  on  the  prin- 
cipal case  by  Sir  D.  Evans,  in  his  ob- 
servations on  stat.  13  Eliz.  c.  7.;  and 
by  Mr.  Eden,  in  his  Treatise  on  the 
Bankrupt  Law,  page  220. 

(2)  The  petition  stated,  that  the 
office  had  been  purchased  by  the  bank- 
rupt for  900/.,  two-thirds  of  which  sum 
was  paid  to  the  then  Lord  Major,  and 
one-third  to  the  City ;  that  to  the 
office  was  annexed  not  only  a  salary  of 
60/.  payable  half-yearly;  but  also  a 
freedom  of  the  said  City  every  year, 
worthy  25/.,  besides  other  considerable 
perquisites  ;  that  the  place  could  not  be 
disposed  of  by  sale,  without  leave  of 
the  Court  of  Aldermen,  the  order  made 
upon  the  petition  was  as  follows:  — 
"  Upon  debate  of  the  matter  and  hear- 


"  ing  said  petition,  the  order  dated 
"  22d  day  of  March,  1737,  made  in 

the  bankruptcy  of  Rich,  Treeby,  on 
"  the  petition  of  Sir  Geo.  Champion, 
"  \_see  below,  note  (3)],  and  several 
"  affidavits,  I  do  order  that  the  peti- 
"  tioners,  the  assignees  of  the  estate 
"  and  effects  of  the  said  E.  Richardson, 
^'  be  at  liberty  to  treat  with  a  proper  per- 
"  son,  to  whom  the  said  office  of  Under 
"  Marshal  may  be  disposed  of  upon 

the  most  advantageous  terms  they 
"  can  get  for  the  same,  and  that  the 
"  petitioners  may  be  at  liberty  to  pro- 
"  pose  such  person  to  the  Court  of 
"  Lord  Mayor  and  Aldermen  for  their 
"  approbation,  and  if  the  said  Court 
"  of  Lord  Mayor  and  Aldermen  shall 
"  approve  thereof,  I  do  order  that  the 
"  said  E>  Richardson,  the  bankrupt, 
"  do  attend  the  said  Court  of  Lord 
"  Mayor  and  Aldermen,  to  the  end 
"  that  such  person  may  be  admitted  to 
"  the  said  office,  upon  such  terms  as  the 
"  Court  of  Lord  Mayor  and  Aldermen 

"  shall  think  proper."  Richardson 

having  refused  to  surrender  in  favor  of 
a  Mr.  Buck,  to  whom  the  assignees  had 
agreed  to  dispose  of  his  office,  for  the 
sum  of  850/. ;  an  order  was  obtained  on 
the  7th  of  October,  1749,  for  his  com- 
mittal to  the  Fleet  prison;  on  the  2d 
day  of  December,  the  assignees  pre- 
sented a  petition,  stating  that  the  bank- 


(3)  The  following  note  of  the  case 
of  Richard  Treeby  is  taken  from  the 

Order-book    1737.   fo.    153.  -The 

bankrupt  was  entitled  to  the  residue 
of  a  lease  of  21  years  from  the  City 
of  London,  to  be  one  of  the  coal 
meters  of  the  said  City,  nnder  the 
yearly  rent  of  100/.  It  was  declared 
upon  a  petition  presented  by  his  as- 
signees, "  that  the  interest  and,  benefit 

of  said  bankrupt  in  the  said  office  of 

one  of  the  coal  meters  of  said  City, 
"  was  become  vested  in  the  petitioners ; 

aad  it  was  ordered  that  the  assignees 


"  do  propose  a  proper  person  to  the 
"  committee  for  letting  the  lands  of  or 
"  belonging  to  the  said  City  of  Lon- 
"  don,  to  be  admitted  to  execute  the 
"  said  office,  and  that  so  much  of  the 
"  profits  of  the  said  office  as  remained 
"  in  the  hands  of  the  treasurer  to  the 
"  coal  meters,  after  deduction  of  the 
"  usual  allowance  to  said  bankrupt,  for 
"  the  time  he  had  or  should  execute 
"  the  said  office  before  another  person 
"  was  admitted  into  the  same,  and  of 
"  all  other  just  allowances  should  be 
"  paid  over  to  the  said  petitioners." 
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2d,  Whether  the  assignees  could  alienate  the  office ;  that    Ex  parte 
iSy  take  the  whole  profits  in  the  lump  by  anticipation  ?  Butler. 
Lord  Hardwicke,  C. 

This  practice  will  prove  of  great  ill  consequence  to  the  city 
and  trade,  if  persons,  when  their  circumstances  are  failing, 
can  sell  off  their  goods,  and  buy  a  place  which  requires  a  per- 
sonal attendance  5  and  then,  in  case  a  commission  of  bank- 
ruptcy is  taken  out  against  them,  insist,  the  profits  of  such  a 
place  are  not  liable  to  their  debts  :  this  would  prove  a  great  [  74  ] 
fraud  to  creditors,  with  whose  money  perhaps  the  place  was 
purchased,  and  therefore  I  will  discourage  it  as  much  as  I 
can  ;  but  that  will  depend  on  the  question  made  at  the  bar. 

I  think  clearly  that  this  office  is  within  the  Stat.  34  H. 
VIII.  which  must  be  taken  and  considered  together  with  13 
Eliz.  the  latter  is  an  explanation  and  extension  of  the  former 
and  alters  it  in  some  respects  :  it  changes  the  authority,  and 
gives  it  entirely  to  the  Lord  Chancellor,  The  words  of  Stat. 
Eliz.  are,  Lord  Chancellor  shall  have  power  by  commis- 
"  sion,  &c.  to  appoint  such  persons,  &c.  who,  or  the  most 
"  part  of  them,  shall  have  power  to  take  such  order,  with  the 

body  &c.  as  also  with  all  his  lands,  &c.  and  also  with  his 
*^  money,  goods,  merchandises  and  debts,  and  cause  the  said 

lands,  &c.  and  to  make  sale  of  the  said  lands,  &c.  and  of 

all  offices,  goods  and  chattels,  &c.  "  In  that  part  of  the 
statute,  offices  are  first  mentioned,  because  it  refers  to  Stat. 
H.  VIII.  as  incorporated  in  it. 

S tow's  opinion,  in  his  reading  on  the  statutes  of  bankrupts, 
that  only  offices  of  inheritance  are  alienable  within  those  sta- 
tutes, is  clearly  wrong,  and  contrary  to  the  very  words  of 
Stat.  H.  VIII.  which  mentions  offices  for  life. 

To  1st,  I  am  of  opinion  the  commissioners  may  take  order 
of  the  profits  of  this  office  until  certificate.    They  vested  in 


"■upt  kept  out  of  tlie  way,  and  refused  to 
surrender  or  attend  to  the  duties  of  the 
onice,  and  that  the  Court  of  Lord 
Mayor  and  Aldermen  exacted  a  punc- 
tual attendance,  and  that  according  to 
the  custom  and  rules  of  said  Court,  the 
person  who  ne<,^lected  to  attend  might 
be  totally  dismissed,  and  that  tln^  said 
Court  refused  to  admit  Mr.  Buck  witli- 
out  the  baidvrupt's  surrender,  and  that 
in  case  bankrnpt  were  so  dismissed  as 
aforesaid,  the  same  would  be  lost  to  the 
creditors,  whereupon  the  Lord  Chan- 


cellor made  an  order  as  follows  : — "  I 
"  do  recommend  to  the  Court  of  Lord 
"  Mayor  and  Aldermen  to  take  into 

their  consideration  whether  the  said 
"  E.  R.  hath  not  forfeited  his  office  of 
"  Under  Marshal,  by  his  non-attend- 
"  ance  on  the  duties  thereof,  and  in 
"  such  case^  I  do  recommend  the  said 
"  Court  of  Lord  Mayor  and  Aldermen 

to  remove  the  said  E.  Richardson 
"  from  his  said  place  of  Under  Mar- 
"  shal,  and  to  admit  the  said  //.  Buck 
"  into  the  said  office  in  his  room.'^ 
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Ex  parte    the  assignees  under  the  commission,  but  it  is  not  to  be  taken 
Butler     for  granted  that  every  thing  that  cannot  vest  in  the  assignees 
cannot  be  assigned.    Those  general  words  in  the  statute,  viz. 
The  words  shall  fake  order'''  were  meant  to  take  in  such  cases  where 

the^statute,^"^  the  interest  could  not  vest  in  the  assignee.  Suppose  a  tra- 
were  meant      ^Qy,  jg  made  executor  and  residuary  legatee,  and  before  his 

to  take  in  tit.  • 

such  cases  bankruptcy  collected  m  sufficient  assets  to  pay  the  debts  and 
teJest  coaltT"  legacies,  and  the  residuum  consisted  of  debts  and  mortgages, 
not  vest  in  the  They  could  not  in  law  vest  in  the  assignees,  because  the  bank- 
rupt  took  them  in  aiiler  droit^  as  executor  (though  the  equit- 
able interest  would  be  theirs) ;  I  would  not  scruple  in  such 
case  to  let  the  assignees  sue  in  the  bankrupt's  name,  as  exe- 
cutor, to  get  in  the  debts. 
[  75  ]  To  2d,  Am  of  opinion  the  assignees  may  sell  this  place^ 
and  take  the  profits  by  anticipation  in  a  lump ;  and  this  case 
is  not  affected  by  stat.  5  &  6  Mdw,  VI.  which  prohibits  the 
sale  of  offices  which  any  wise  touch  or  concern  the  adminis- 
tration or  execution  of  justice.  The  present  only  concerns 
the  police  of  the  city,  and  the  Lord  Mayor  and  Aldermen 
sell  it  publicly,  as  it  appears  by  a  copy  of  an  order  made  for 
that  purpose  in  1740 ;  now  produced  in  Court.  It  was  said 
the  assignees  are  restrained  to  such  offices  as  the  bankrupt 
can  depart  with ;  that  the  Lord  Mayor,  &c.  may  refuse  to 
permit  a  sale  of  this,  but  that  will  depend  on  the  will  of  the 
Lord  Mayor  and  Aldermen ;  the  Court  cannot  make  any 
order  on  them,  any  more  than  in  the  case  of  declaring  the 
right  to  the  renewal  of  bankrupts  and  other  leases  the  lessors 
are  not  bound  to  renew  with  the  parties. 

I  will  declare,  that  with  the  consent  of  the  Lord  Mayor 
and  Aldermen,  the  bankrupt  may  depart  with  all  his  interest 
in  the  profits  and  salary  of  this  office ;  and  the  assignees  are 
at  liberty  to  treat  for  the  sale  of  them  with  a  proper  person; 
and  if  they  agree,  to  apply  to  the  Lord  Mayor  and  Aldermen 
for  leave  ;  and  if  they  approve  of  it,  the  bankrupt  shall 
attend  them  at  their  Court,  and  surrender  the  office,  &c. 
that  such  person  may  be  nominated  and  appointed  to  suc- 
ceed him.  And  his  Lordship  expressed  himself  with  some 
warmth,  that  if  the  bankrupt  should  refuse  in  any  respect  to 
conform  to  these  directions,  he  should  stand  committed  till 
he  did  conform. 
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PEARNE  against  LISLE.  Case  33. 

  October  19, 

1749. 

No  Entry.  2d  Seal  before 

Mich.  Term. 


Order  for  Ne  exeat  regno  was  made  on  \Sih.  April  1748^  Court  of  Equi- 
till  answer  and  further  order,  and  to  be  marked  500/.  on  g^anf^yv^l^L^a^ 
affidavit  to  the  following  effect :  That  plaintiff  was  entitled  regno  for  a 

,  HI-  ,  1      A^        A.     niere  leffal  de- 

to  fonrteen  Negroes  at  Antigua  ;  that  his  agent  let  them  to  niand,  [for 
defendant  for  hire,  at  a  yearly  rent  which  amounted  to  100/.  ^^^^f^^f^^y^' 
Antigua  money  ;  that  the  defendant  refuses  to  pay  for  two  be  held  to 
years  service,  which  is  of  the  value  of  100/.  sterling,  and  ^^^^'"J'  ^^"^ 
also  refuses  to  deliver  the  Negroes  to  plaintiff's  agent :  that  ^ 
defendant  has  declared  he  intends  to  leave  England  soon 
and  go  to  Antigua  :  that  plaintiff  has  no  remedy  at  law, 
his  witnesses  being  abroad,  and  therefore  filed  his  bill  in  this 
Court. 

,On  motion  to  discharge  this  order,  Lord  Hardivicke,  C. 
declared  the  rule  of  the  Court  to  be,  not  to  grant  a  Ne  exeat 
regno  on  a  mere  legal  demand  for  money ;  if  it  is  of  such 
a  value,  the  defendant  may  be  arrested,  and  obliged  to  give 
bail,  who  will  be  liable  unless  they  surrender  him ;  and  he  . 
may  be  as  easily  taken  by  that  process  as  on  a  Ne  exeat 
regno.  The  almost  only  exception  to  that  rule  is  in  the  case  y^^iW  in  case  of 
of  alimony  decreed  bv  the  Spiritual  Court ;  that  court  can-  alimony  de- 

,     ,  ,  ,  .  creed  by  the 

not  take  bail,  and  therefore  this  court  will  lend  its  assistance  Spiritual 
in  favour  of  the  woman. 

On  consideration  of  the  nature  of  the  demand,  the  merits  Order  for  Ne 

of  the  case,  and  the  person  of  the  defendant,  and  the  place  discharged ; 

the  demand  being  for  Negroes  in  Ajitigua,  and  the  defendant  is  going  there,  where  he  will  be 
amenable.  (3) 

(I)  Ex  parte  Brunckcr^  3  P.  W.  Dick.  143.    Head  v.  Ilead^  3  Atk. 

312.  Anon.  2  Atk.  1210.  S.  C.  1  Dick.  295.    Shafloe  v.  Shaftoe,  7  Yes,  171. 

82.  Nom,   King  v.  Smith,  Atkinson  v.  Dawson  v.  Dawson,  ib.  173.  Haffey 

Leonard,  3  Bro.  C.  C.  218.    Brocker  v.  IJaJTcij,  14  Ves.  261.     See  'Mr. 

V.  Hamilton,  1  Dick.  154.    Ex  parte  Beames  Tr.  on  Writ  Ne  Ex.  Reg.  42. 

Duncomb,  2  Dick.  503.  nor  for  a  legal  But  the  court  will  not  grant  the  Writ 

demand   against  an  attorney,   though  pending  an  appeal  by  the  husband  from 

privileged  from   arrest.     Gardner  v.  the  decree  of  the  Ecclesiastical  Court. 


 15  Ves.  411.  Street  \.  Street,  1  T.  &  R.  323.  nor 

(2)  Smitlisonh  case,  2  Vent.  345.    for  intorinl  alimony  before  decree,  ib. 
Read  \.  Read,  1  Ch.  Ca.  115.  Anon.  .     (3)  See  Robertson  v.  JF/lkie,  post 
2  Atk.  210.    Ex  parte  IVhitmorc,  1    177.  and  note  there. 
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Pearne  .g  going  to,  which  are  all  the  reasons  given  for  granting 
Lisle.      ^^is  writ,  I  will  discharge  the  order. 

1st,  As  to  the  nature  of  the  demand.    It  is  for  the  use  of 
Negroes.    A  man  may  hire  the  servant  of  another,  whether 
he  be  a  slave  or  not,  and  will  be  bound  to  satisfy  the  master 
Trover  will  lie  for  the  use  of  him.    1  have  no  doubt  but  trover  will  lie  for  a 

for  £s,  ^^^c£ri*o 

slave.  Negro  slave ;  it  is  as  much  property  as  any  other  thing. 

The  case  in  Salk.  666.  was  determined  on  the  want  of  proper 
description.  It  was  trover  pro  uno  JEthiope  vocat,  Negro , 
without  saying  slave  ;  and  the  being  Negro  did  not  neces- 
sarily imply  slave.  The  reason  said  at  the  bar  to  have  been 
given  by  Lord  Chief  Justice  Holt,  in  that  case,  as  the  cause 
of  his  doubt,  viz.  That  the  moment  a  slave  sets  foot  in  Eng- 
land he  becomes  free,  has  no  weight  with  it,  (4)  nor  can  any 
reason  be  found,  why  they  should  not  be  equally  so  when 
they  set  foot  in  Jamaica,  or  any  other  Efiglish  plantation- 
All  our  colonies  are  subject  lo  the  laws  of  England,  although 
as  to  some  purposes  they  have  laws  of  their  own.  There 
was  once  a  doubt,  whether,  if  they  were  christened,  they 
would  not  become  free  by  that  act,  and  there  were  precau- 
tions taken  in  the  Colonies  to  prevent  their  being  baptised, 
till  the  opinion  of  Lord  Talbot  and  myself,  then  Attorney 
[  77  ]  2indi  Solicitor- General,  was  taken  on  that  point.  We  were 
both  of  opinion,  that  it  did  not  at  all  alter  their  state.  There 
vv^ere  formerly  villains  or  slaves  in  England,  and  those  of 
two  sorts,  regardant  and  in  gross  and  although  tenures  are 
taken  away,  there  are  no  laws  that  have  destroyed  servitude 
absolutely.  Trover  might  have  been  brought  for  a  villain. 
If  a  man  was  to  come  into  a  court  of  record,  and  confess 
himself  villain  to  another  (which  is  one  way  of  being  a  vil- 
lain), what  the  consequence  would  be  I  will  not  say,  but 
there  is  no  law  to  abolish  it  at  this  time. 

As  to  the  merits,  a  specific  delivery  of  the  Negroes  is  pray- 
ed ;  but  that  is  not  necessary,  others  are  as  good ;  indeed  in 
the  case  of  a  cherry-stone,  very  finely  engraved,  and  likewise 


(4)  See  contra^  Somersett  v.  Stezm- 
art,  Loift.  p.  1.  S.  C.  20.  How.  S. 
Tr.  1.  See  Mr.  Hargrave''s  argument 
in  this  case.  Harg.  St.  Tr.  11  Vol. 
339.  Shanley  v.  Harvey^  2  Eden.  126. 
See  in  Williams  v.  Brown,  3  Bos  &  P. 
69.  See  Lord  StoweWs  judgment  in 
tk«  Baatter  of  a  slave  woman  called 


Grace^  delivered  in  the  Admiralty 
Court,  6  Nov.  1827,  in  which  case 
his  Lordship  held,  that  a  slave  return- 
ing to  the  colony  where  she  had  been 
in  slavery,  was  notwithstanding  her 
having  been  in  England,  still  liable  to 
all  the  disabilities  of  slavery. 
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of  an  extraordinary  wrought  piece  of  plate^  for  the  specific  Pearne 

delivery  of  which  bills  were  brought  in  this  Court,  they  could  agaM 

not  be  satisfied  any  other  way ;  their  value  arose  on  circum- 

stances  peculiar  to  themselves  ;  but  in  other  things,  as  dia-  f  tookToZ' 

monds,  one  may  be  as  good  as  another.    The  Negroes  cannot  3  Wms.  390. 

be  delivered  in  the  plight  in  which  they  were  at  the  time  of 

the  demand,  for  they  wear  out  with  labour,  as  cattle  or  other 

things ;  nor  could  they  be  delivered  on  demand,  for  they  are 

like  stock  on  a  farm,  the  occupier  could  not  do  without  them, 

but  would  be  obliged,  in  case  of  a  sudden  delivery  to  quit  the 

plantation. 

The  person  of  the  defendant  is  amenable,  for  he  is  a  native  vide  Robertson 
of  Antigua ;  he  is  going  to  Antigua :  his  effects,  and  like-  18^*7^53'  (5)*^' 
wise  the  Negroes,  are  there,  and  have  been  used  in  that  place.  Curry  Vj^^^ac^ 
It  is  a  colony  subject  to  England^  and  the  plaintiff  may  have  1753.(6) 
justice  done  him  in  the  Courts  there. 

(5)  Post  177.    S.  C.  2  Dick.  786.       Tr.  Ne.  Ex.  Reg.  2d  edit.  p.  60. 

(6)  See  from  Lib.  Reg.  in  Beames's 


In  the  Matter  of  ANNESLEY,  a  Lunatic.  (1)  [  78  ] 

  Case  34. 

Oct.  21,  1749. 

Petition  by  Annesley^  the  youuger  son  and  committee  of  the  court  will  not 
lunatic  (who  had  400/.  a-year  allowed  him  out  of  the  lunatic's  ^eiTf  a°  unatVc 
estate  for  maintaining  the  lunatic),  to  be  further  allowed  a  any  thing  for 
sum  of  money  reported  by  the  master  for  his  trouble  in  tak-      t'^'^^^^^-  (2) 
ing  care  of  the  lunatic's  estates,  which  are  large,  and  lie  dis- 
persed in  JE?igland  and  in  Ireland.    The  next  of  kin,  who 
are  entitled  to  the  personal  estate  of  the  lunatic  after  his 
death,  consented  to  his  having  such  allowance,  so  far  as  by 
law  they  could  give  such  consent ;  but  Lord  Hardivicke,  C. 


(1)  The  editor  finds,  upon  enquiry 
at  the  olHce  of  the  secretary  of  lunatics, 
that  the  order-book  for  the  year  1749 
has  been  missing  for  several  years  past. 

(2)  Anon,  io  Ves.  104.;  but  this 
rule  is  not  universal,  for  there  are  cases 
in  which  the  Court  will  allow  a  salary 
to  the  committee.    See  Ex  parte  Fer- 


wor,  1  Jacob.  404.  Ex  parte  Ord,  ib. 
94.  Where  no  person  can  be  found 
who  will  act  as  committee,  without  re- 
compence,  a  receiver  is  generally  ap- 
pointed with  a  salary.  Ex  parte  JVaV' 
ren.,  10  Ves.  622.  Ex  parte  Rudclijfe, 
1  J.  &  W.  22.  Ex  parte  Billinghurst^ 
post  104. 
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Annesley's  refused  to  make  any  order^  for  the  rule  of  the  court  is  other- 
Case,  wise.  Trustees  (3)  or  committees  of  lunatics  appointed  by 
the  Court  never  have  any  allowance  made  them  for  their 
trouble ;  they  are  supposed  to  have  regard  for  the  lunatic  and 
his  family^  and  are  often  his  relations^  or  at  least  friends,  and 
undertake  the  care  upon  charitable  motives ;  and  therefore, 
as  it  never  had  been  done,  he  would  not  make  a  precedent 
now  for  himself  and  successors.  This  present  case,  he  said, 
had  less  favourable  circumstances  in  it,  than  where  a  stranger 
is  committee,  for  the  plaintiff  is  younger  son  of  the  lunatic,  and 
is  bound  in  duty  to  this  trust:  nor  is  the  consent  of  the  next  of 
kin  (so  far  as  they  are  by  law  capable  of  consenting)  ground 
^  sufficient  to  obtain  the  allowance,  for  it  is  the  interest  of  the  lu- 

natic which  the  Court  regards ;  and  though  they  are  next  of 
kin  at  present,  yet  the  lunatic  may  outlive  them,  and  the 
personal  estate  after  his  death  go  into  other  hands. 
Under  circum-  But  as  there  must  be  great  trouble  in  the  management  of 
wm^increasr'  ^^^^  estates,  and  to  save  making  a  precedent,  the  petitioner 
the  allowance  was  directed  to  prefer  a  petition  to  have  an  increase  af  allow- 
nance^which  ^^^^^  maintenance,  in  which  petition  he  was  not  to  take 
Sowance  fo?^  notice  of  the  master's  report ;  and  on  that  petition,  his 
trouble.  Vide  Lordship  said,  he  would  order  an  additional  allowance  of 
^nghard  ^^'jear  •  and  the  present  petition  was  dismissed. 

where  a  receiver  was  appointed. 

(3)  That  the  Court  will  not  make  any  170.  Marshall  \.  Hollow  ay  ^  2  Swanst. 

allowance  to  trustees  for  their  time  and  432.  Brocksopp  v.  Barnes,  b  Madd. 

trouble.  See  Robinson  v.  Pell,  3  P.W.  90. ;  and  see  Ayliffw^  Murray,  2  Atk. 

249.    -Chambers       Gofdwin,  9  Yes.  60.  Re.  Ormsby,  I  B.  &c  B.  1S9, 
27-2.    Burden  v.  Burden,  1  V.  &  B. 


[  79  ]        .  HORN  agai7ist  HORN. 

Case  35. 


In  Chancery, 
Nov.  14,  1749. 


[No  Entry.] 


Baich  Y.  Was-   AcTioN  was  brouglit  on  a  bond  for  1,500^.  and  judgment  ob- 
|aW,  iwms.     tained.    AJi.fa.  issued  against  the  defendant's  goods,  and 
nulla  bona  returned.    After  that  the  plaintiff,  finding  the  de- 
fendant had  some  public  stock  in  trustees  names,  filed  a  bill 
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to  subject  it  to  the  payment  of  her  debt.    The  next  term  after  Horn 

the  bill  was  filled;,  and  before  an  answer  was  put  in^  the  plain-  against 
tiff  arrested  the  defendant's  body  by  ca.  sa.  and  he  was  now 

in  custody.    It  was  insisted  on  the  part  of  the  plaintiff,  that  Judgment  on 

.  ,  ^  .       bond  and  nulla 

she  might  have  her  election  to  waive  the  ca.  sa.  and  have  satis-  bona  returned 
faction  by  a  decree  out  of  the  trust  money ;  and  it  was  said  pf^f^-^"/"*  ^^^^ 
to  be  like  the  case  where  a  creditor  proves  his  debt  under  a  brought  bill  to 
commission  of  bankruptcy,  and  proceeds  by  action  at  law,  tiorf  out^of  ^ 
he  shall  be  bound  to  make  his  election.  ^^^^^> 

name  of  trus- 
tees ;  afterwards  plaintiff  takes  defendant  on  a  ca.  sa.    Bill  dismissed.    Execution  on  ca.  sa. 
is  satisfaction  of  the  debt  at  law,  and  equity  will  not  lend  assistance. 

Lord  Hardwicke  took  it  up  on  hearing  plaintiff's  counsel 
and  dismissed  the  bill  without  costs.    Where  there  is  an 
equitable  demand,  and  the  party  is  taken  in  execution  on  a 
decree,  this  Court  will  notwithstanding  issue  all  its  process 
against  his  lands  and  effects,  and  the  body  being  detained  is 
not  in  this  Court  a  satisfaction ;  the  reason  is,  because  he  is 
detained  for  the  contempt :  but  at  law  the  detaining  the  body 
is  a  satisfaction,  and  you  cannot  afterwards  take  his  goods. 
This  bill  is  not  founded  on  an  original  equitable  demand,  but  Ex  parte 
is  brought  m  order  that  this  Court  may  extend  its  power  to  j^ne,  1733. 
reach  what  the  common  law  cannot.    The  stock  to  be  sure  Ex  parte 
is  not  liable  on  the  Ji.  fa.  but  supposing  it  had  been  in  the  ^^^^1775"'  ^^^* 
defendant's  own  name,  the  taking  his  person  in  custody  had 
certainly  protected  the  stock.    This  is  matter  merely  at  law^ 
and  the  plaintiff  has  taken  defendant's  body  by  ca.  sa.  after 
the  bill  was  filed. 

N.  B.  If  the  plaintiff  had  not  taken  out  ca.  sa.  the  bill 
had  been  proper  to  subject  the  stock  in  the  hands  of  the  trus- 
tees. (1) 


(1)  See  Taylor  v.  Jones.,  1  Alk.  600. 
But  see  Bimdas  v.  Dutens,  2  Cox.  240. 
1  Ves.  199.  In  McCarthy  v.  GooLd, 
1  Ball  &  B.  390.  Lord  Manners  says, 
"  I  listened  very  attentively  to  Lord 
"  Thurlow.)  in  Dundas  v.  Dufcns,  and 
"  he  was  clearly  of  opinion,  that  choses 
"  in  action,  of  which  description  is 
"  stock,  could  not  be  reached  by  the 
"  process  of  this  Court."  In  the  case 
of  Grogram  v.  Cooke^  2  B.  &  B.  233. 
I^ov A  Manners  again  refers  to  the  judg-v 
ment  in  Dundas  and  Dulens^  and  states 
Lord  Thiniozo  to  have  said,  the  opi- 
"  nion  in  Horn  v.  Horn  is  so  ano- 


"  malous  and  unfounded,  that  forty 
"  such  opinions  would  not  satisfy  me." 
In  the  Bank  of  England  v.  Lnnn,  15 
Ves.  577.,  Lord  EUon  held  that  stock 
was  not  liable  to  the  payment  of  debts 
during  the  lifetime  of  the  proprietor  in 
any  way,  except  under  a  commission  of 
bankruptcy.  See  also  Rider  v.  Kid- 
der^ 10  Ves.  368  ;  and  Sir  Alexander 
heitli's  case,  there  cited  ;  Giui  v. 
Pearkes.,  18  Ves.  197.  Nantes  v. 
Corrock^  9  Ves.  189.  Francis  v. 
Wigzell,  1  Madd.  264.  In  Cockrane 
V.  Chambers^  Mich.  Term,  1825,  titer** 
was  a  settlement  nftcr  nnirriage  of  stock 
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standing  in  the  wife's  name,  the  husband 
being  at  the  time  in  insolvent  circum- 
stances ;  Lord  Eldon  held  that  the  in- 
solvency of  the  husband  was  of  no 
importance  in  such  a  case,  the  creditors 


not  being  able  by  any  act  to  come  at 
such  a  description  of  property,  and 
consequently,  that  the  settlement  did 
not  delay  the  creditors.  MS.  And  see 
Simmonds  v.  Kinnared,  4  Ves.  735. 


[80] 

Case  35. 

Lincoln's  Inn 

Hall, 
Dec.  19,  1749. 


Q.  Whether 
Stat.  4  G.  II. 
c.  10.  extends 
to  lunatics  at 
large,  or  con- 
fined to  such 
of  whom  the 
custody  has 
been  granted 
u  nder  the  Grea-t 
Seal.  (2) 


Where  one  de- 
clared a  lunatic 
at  Hamburgh, 
and  a  curator 
appointed 
there,  Lord 
Hardwicke^  C. 
ordered  both 
the  lunatic  and 
the  curator  to 
join  in  the  conveyance. (3) 


Ex  parte  Marchioness  of  ANNANDALE.  (1) 

On  the  petition  of  the  Marchioness  of  Annandale  being 
heard,  Lord  Hardwicke,  C.  mentioned  two  cases  of  Otto 
Lewis,  and  of  Sir  Cecil  JVyche,  in  which  there  were  made 
two  questions,  upon  Stat.  4  Geo,  II.  c  10.  which  empowers 
lunatics  or  their  committees  to  make  conveyances. 

1st,  Whether  the  statute  extends  only  to  lunatics,  of  whom 
the  custody  has  been  granted  by  Lord  Chancellor,  or  to  lu- 
natics at  large  :  that  it  extended  to  lunatics  at  large  was  ar- 
gued from  the  words  of  the  statute,  which  mentions  the  con- 
veyance to  be  made  by  the  lunatic  or  his  committee;  and 
that  it  was  reasonable  it  should  be  so,  otherwise  a  mortgagee 
would  be  under  a  necessity  of  procuring  a  commission  of  lu- 
nacy, and  going  through  all  the  steps,  if  the  lunatic's  relations 
were  poor  and  could  not  do  it,  though  his  mortgage  is  but 
small,  or  he  could  have  no  conveyance. 

2d,  Whether,  as  Otto  Lewis  was  declared  a  lunatic  at  Ham- 
hurgh,  and  a  curator  was  appointed  there,  the  statute  extends 
to  such  as  were  so  committed  by  any  Court  abroad.  The  Court 
took  it  up  on  both,  there  being  no  opposition,  and  ordered  a 
conveyance  to  be  made  both  by  the  lunatic  and  by  his  cu- 
rator. 


(1)  See  AnnesleT/^s  case,  ante  p.  78. 
note  (1). 

(2)  It  did  not  extend  to  the  former, 
Ex  parte  Gillam^  2  Ves.  jun.  587.  Ex 

parte  Peacock^  cited  ib.—  But  stat. 

36  Geo.  3.  c.  90.  was  held  to  extend  to 
trustees  of  unsound  mind,  though  no 
commission  had  issued,  Sims  v.  Naylor^ 
4  Ves.  360.  The  above  mentioned 
stats.  4  G.  2.  and  36  Geo.  3.  were  both 


repealed  by  stat.  6  G.  4.  c.  74.,  which 
gives  the  Court  of  Chancery  power,  be- 
fore inquisition,  to  appoint  a  person  to 
convey  or  transfer,  in  place  of  the  lu- 
natic. 

(3)  See  cases  in  last  note  :  but  a  lu- 
natic abroad  under  a  judicial  proceed- 
ing there,  in  nature  of  a  commission  of 
lunacy,  was  not  within  stat.  36  Geo.  3. 
c.  90.  Sylva  v.  Da  Costa,  8  Ves.  316. 
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The  principal  case  on  the  petition  was^  the  late  Marquis    Ex  parte 
of  Annandale  married  the  daughter  of  Vandehendy,  who  Ann  and  ale. 
devised  40,000/.  to  be  laid  out  in  lands  in  England^  and 
settled  on  the  Marquis^  &c.  and  on  his  issue  male,  &;c.  with 
reversion  to  the  right  heirs  of  his  daughter. 

On  the  death  of  the  late  Marquis,  his  estate  in  Scotland 
came  to  the  present  Marquis,  his  son,  greatly  incumbered ; 
and  it  was  thought  to  be  more  beneficial,  and  so  decreed,  ^ 
that  the  money  should  be  applied  until  laid  ouf  in  land  pur- 
suant to  the  will,  in  discharge  of  the  incumbrances  on  the 
Scotch  estate ;  some  part  was  so  applied,  but  the  Marquis  [  ^1  ] 
being  an  infant,  an  act  of  Parliament  was  obtained  for  that 
purpose,  by  which  the  trustees  were  empowered  to  lend  the 
money  on  the  Scotch  estate  till  the  Marquis  attained  23,  the 
time  of  his  age  under  the  will ;  the  Marquis  afterwards  be- 
came lunatic,  and  so  continues. 

The  Marchioness  of  Annandale  now  petitioned,  that  the 
money  might  be  called  in,  and  laid  out  on  lands  in  England, 
upon  the  trusts  of  the  will,  and  that  the  interest  accrued  due, 
after  contributing  together  with  the  other  estates  to  the  main- 
tenance of  the  Marquis,  may  be  considered  as  money  in  Eng- 
land, and  go  to  such  persons  as  would  be  entitled  to  it,  by  the 
statute  of  distributions,  after  the  Marquis's  death,  in  case  he 
shall  not  recover  his  senses.  On  the  other  side.  Lady  Hoj^ton, 
who  by  the  law  of  Scotland  would  be  entitled  to  the  money 
if  continued  on  Scotch  securities,  as  next  of  kin,  ex  parte  pa- 
terna,  who  is  there  always  preferred  to  those  ex  parte  materna, 
insisted,  and  it  was  argued  on  her  behalf,  that  the  profits 
and  interest  were  in  the  disposition  of  the  Marquis  at  23,  and 
by  his  not  recalling  the  money  at  that  time  he  confirmed  the 
act  of  the  trustees  who  lent  it  on  the  Scotch  estate,  and  added 
7,000/.  more  to  it. 

Lord  Hardwicke  C. 

In  cases  of  lunacy,  the  first  care  of  the  Court  is  the  main-  Rule  never  to 
tenance  of  the  lunatic  ;  and  after  that,  it  is  a  rule  never  de-  pc^yof  a  fu-^' 
parted  from,  not  to  vary  or  change  the  property  of  the  lu-  ^^^'^'^t'^jj'y 
natic,  so  as  to  affect  any  alteration  as  to  the  succession  to  it.  teratioa  as  to 
The  Court  ordered  the  money  to  be  lent  on  the  Scotch  estate,  ZM^^'^^^j'^ 
for  the  conveniency  of  the  lunatic  and  his  family.    The     ^^j^^  ^ 

 See  6  Geo.  4.  c.  74.   In  the  matter  there,  comes  to  England,  a  commission 

of  Houstoun,  1  Russ.  312.  it  was  held,'  ought  to  issue  against  him  here. 

that  where  a  person  found  lunatic  in  (4)  Ex  parte  Grimston,  post  706. 

Jamaica,  his  property  being  situate  and  note. 
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Ea:  parte 
Annandale. 

Money  of  lu- 
natic lent  in 
discharge  of 
incumbrances 
on  his  estate 
in  Scotland, 
shall  go  as  his 
personal  in 
England. 

C  82  ] 

Instances  of 
power  exer- 
cised by  Lord 
Chancellor  over 
estates  of  lu- 
natics lying  in 
Scotlandy  the 
lunatic  being  in 
England. 


Lord  Chancel- 
lor, by  order, 
stopt  a  lunatic 
from  being 
carried  into 
Scotland  before 
commission 
taken  out. 


Court  will  not  now  make  any  difference,  but  keep  to  the 
rule. 

On  the  part  of  the  petition  several  cases  were  cited,  to 
shew  what  authority  has  been  exercised  by  Lord  Chancellors, 
in  cases  of  lunacy,  where  the  person  was  local  within  the 
process,  of  the  Court,  though  his  estates  were  not.  In  An- 
7iesley's  (5)  case,  the  custody  of  his  person  and  estate  were 
granted  under  the  Great  Seal,  though  several  of  his  estates 
were  in  Ireland,  Morrison's  case:  (6)  Suit  for  debt  in  Scot- 
land,  by  a  committee  appointed  under  the  Great  Seal  here, 
and  objected  that  he  was  not  properly  appointed  in  Scotland, 
and  so  could  not  recover.  On  application  to  JLord  Chan- 
cellar^  leave  was  given  for  the  committee  to  sue  in  Scotland, 
in  the  lunatic's  name,  and  that  the  lunatic  should  execute  a 
proxy  (to  save  forms)  in  the  presence  of  his  commitee,  who 
should  attest  it. 

Lady  Marr's  Case. — She  was  a  lunatic,  but  not  found  bo 
then,  and  entitled  to  a  jointure  of  1,000/.  a-year  out  of  her 
husband's  Scotch  estate.  Erskine,  her  husband's  nearest  re- 
lation, was  carrying  her  to  Scotland,  but  on  application  ta 
Lord  King,  he  sent  a  messenger,  and  stopped  her  at  St.  Al- 
ban's,  and  ordered  a  commission  of  lunacy  to  be  taken  out  by 
Lady  Mary.  Wortley,  and  the  rents  of  the  estate  to  be  remit- 
ted hither. 


(5)  Ante,  78.  (6)  S.  C.  cited  4  Bro.  C.  C.  236.  in  note. 


Case  37.       WILSON  against  DENNISON  and  Others,  et  h  Contra. 


In  Chancerj^ 
February  21, 
i;49-50. 

[S.  C.  1  Ves. 
413.] 


Albany  v.  Bi- 
shop of  St. 
Asaph,  Cro. 
Eliz." 


It  was  said  by  Lord  Hardwicke,  C.  who  interrupted  Mr. 
Wilbraham  in  his  argument.  That  the  presentation  to  a  be- 
nefice may  be  at  any  time  within  the  six  months,  and  the 
ordinary  cannot  take  time  to  consider,  and  by  that  means  a 
lapse  incur,  unless  it  be  for  just  cause  of  refusal.  And  the 
patron  may  even  present  after  the  six  months,  at  any  time 
before  the  ordinary  collates.  (1) 


(1)  See  Gibs.  Cod.  769.  Burn's  Eccles.  Law,  2  vol.  558.  Lancaster 
V.  Lowe^  Cro.  Jac.  92. 
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Lord  Chancellor,  after  argument  at  bar.  Wilson 


Dennison. 


There  are  two  bills,  the  first  by  Mr.  Scott  (for  he  is  prin- 
cipally concerned,  though  there  are  several  co-plaintiffs),  to 
have  the  election  of  him  to  the  vicarage  of  Leeds  esta-  Election  of  vi- 
blished^  and  to  compel  the  trustees  who  did  not  vote  for  teesf  not  good 
him  to  ioin  in  a-  presentation  of  him,  and  that  the  Arch-  for  want  of 

*'  .      .         ,  .  notice  of  the 

bishop  of  York  may  institute  mm.  meeting. 

The  second  is  an  information  by  the  Attorney-General,  at 
the  relation  of  several  trustees,  (2)  thereby  setting  up  an 
election  in  the  parish  at  large,  and  to  have  several  regula-      [  83  ] 
tions  in  executing  the  trust. 

Mr.  Scott's  election  depends  on  what  was  done  on  the  22d 
March  and  7th  August  1748  ;  and  I  am  of  opinion  there  is 
no  ground  in  law  or  equity  to  support  his  election.    It  is  Trustees  must 
admitted  on  all  sides,  that  in  point  of  law,  the  presentation  ^a^rpresen- 
of  Mf.  Scott  is  invalid,  and  therefore  the  qiiare  impedit  tation  valid, 
which  was  brought,  and  afterwards  released  by  one  of  the  may  refuse  for 
trustees,  could  not  be  maintained,  for  all  the  trustees  were  want  of  all, 

-  and  not  com- 

jomt- tenants,  and  only  twelve  of  them  joined  m  the  pre-  peiiable  to  in- 
sentation.    The  ordinary  may  accept  the  presentation  of  the  f^p^^^'^ 
majority,  but  if  he  refuses,  he  is  not  compellable  to  accept 
such  presentation  by  a  quare  impedit,  and  the  presentation 
after  six  months  will  lapse.    Even  where  an  election  has 
been  right  in  point  of  law,  yet  there  may  be  certain  circum- 
stances, where  equity  v/ould  not  compel  the  trustees  that  ^ompdTms-°^ 
dissented,  to  join  in  the  presentation,  if  every  thins:  was  tees  to  join  in 

.    r  '        rr^^  '  ^  i  .         TfirT,     i         ■.  •     •         presentation,  if 

not  tair.    1  his  leads  to  the  question,  Whether  this  is  a  the  election  is 
sufficient  valid  election  of  Mr.  Scott  f    The  decree  for  the  °otfair. 
regulation  of  this  charity,  which  was  made  by  Lord  Chan- 
cellor \_Bacon,~\  requires  an  election  as  well  as  presentation, 
and  that  puts  an  end  to  the  argument,  that  if  any  of  the  well  as  pre- 
trustees  had  signed  a  presentation,  it  might  have  been  sent  i-equtsite,  a^^°^ 
to  the  houses  of  the  other  trustees,  and  if  they  siarned  it,  it  meeting  is  re- 

ri        -r       11  quisitc  for  the 

would  have  been  good  but  1  deny  it,  for  there  must  be  an  election, 
election,  and  to  an  election  a  meeting  is  necessary.  The 
advowson  was  purchased  by  the  inhabitants  of  Leeds,  by  a 
voluntary  subscription ;  and  afterwards,  by  a  decree  of 
Lord  Bacon,  the  right  of  presentation  was  vested  in 
twenty-five  trustees.  It  happened,  that  at  thq  time  of  the 
vacancy  of  an  incumbent,  the  number  of  trustees,  by  the 


(2)  Not  at  the  relation  of  the  trustees,  but  of  Kirshaxo  and  several  of  the 
inhabitants. 
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Wilson     death  of  one  of  them^  was  reduced  to  twenty-four.  The 
^gainst      first  meeting  was  on  notice  in  the  church,  and  the  intent 
ENNisoN.  receive  candidates^  judge  of  their  ability  and  fitness, 

and  to  give  and  hear  reasons  upon  the  occasion. 

The  twenty-four  trustees  met  on  the  22d  March  1748,  by 
themselves  or  proxies.  Mr.  Scott  and  Mr.  Kirshmv  w^ere 
candidates,  and  the  trustees  divided  twelve  and  twelve. 
One  of  the  trustees  who  voted  for  Mr.  Kirshaw  died  in 
[  84  ]  July  following ;  the  consequence  was,  that  if  every  body 
kept  to  their  former  resolutions,  Mr.  Scott  had  an  ad- 
vantage :  the  death  of  the  trustee  was  known  at  Leeds  on 
the  6th  of  August,  and  it  was  resolved  to  have  a  meeting  on 
the  7 th  ;  that  was  very  short  notice  if  it  had  been  regular. 
Accordingly,  seven  trustees  and  five  proxies  met  at  the 
King's  Arms,  and  signed  a  presentation  of  Scott. 

Several  objections  have  been  made  to  this  meeting,  and  to 
this  act. 

Decree  direct-  1st,  That  the  meeting  was  four  months  from  the  vacancy, 
no^  to^ elect  within  which  time  the  trustees  are  directed  by  the  decree  to 
months^°iT  Proceed  to  election  ;  but  I  am  of  opinion  that  part  of  the 
only  directory,  decree  is  Only  directory,  and  if  all  the  trustees  had  met 
fh"ey  elect  and  ^^^^^  ^^^^^^  on  proper  notice,  and  there  had  been  a  ma- 
present  within  jority  on  one  side,  I  should  have  thought  the  election  good  ; 

and  so  it  was  ruled  in  the  case  of  the  Borough  of  Laun- 
cestoriy  in  Ro.  Abr.  The  trustees,  by  having  the  legal  ad- 
vowson  in  them,  had  a  right  to  present  at  any  time  within 
six  months  :  the  decree  has  not  taken  it  from  them,  but 
only  fixes  a  period,  in  order  that  they  may  have  time  to 
consider  of  their  choice  before  the  end  of  the  six  months. 
The  reason  of  the  judgment  in  the  case  of  Launceston  was, 
because  the  words  of  the  charter  were  affirmative. 
The  not  keep-  2d  Objection.  The  neglect  of  keeping  up  the  seven  as- 
ingwp  assistant  sistant  preachers,  according  to  the  decree  :  but  there  does 

preachers  pur-  ^  *^  z^or* 

suant  to  the  not  appear  to  have  been  any  since  1632,  nor  is  any  notice 

dLp'^nseTwith  ^^^^^       t^^"^^       ^i^y            conveyances  to  the  new  trus- 

by  consent  of  tees  ^  the  right  of  patronage  was  to  be  exercised  by  the 

andthTparish;  trustees  for  the  benefit  of  the  parish,  but  not  so  as  to  admit 

such  consent  ^  devolution  :  quite  otherwise.    And  I  am  of  opinion, 

to  be  pre-  '    ^  >  ^  \ 

sumed  here.  that  by  the  consent  of  the  trustees  and  the  parish,  the  as- 
sistant preachers  might  be  dispensed  with  ;  and  there  hav- 
ing been  none  since  1632  is  evidence  of  such  consent. 

This  is  to  be  compared  to  the  case  of  a  presumed  bye- 
law,  where  by  charter  the  election  is  in  the  corporation  in 
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general,  and  afterwards  the  right  of  election  comes  to  be  Wilson 
vested  in  a  select  number^  the  Court  will  presume  an  ancient  against 
bye-law,  though  *the  corporation  be  within  time  of  memory  ennisox. 
of  man,  and  that  is  the  famous  case  of  corporations,  4  Co.    [  *  ] 
77.    I  will  in  this  case  suppose  such  consent,  and  not  throw 
an  imputation  on  so  many  elections  as  have  been  made 
without  them,  and  the  archbishop  accepting  the  presenta- 
tions and  instituting  the  persons  presented  under  such  elec- 
tions ;  and  indeed  the  rather  as  the  assistant  preachers  were 
very  unnecessary,  for  twenty -five  gentleman  are  the  trustees 
to  elect;  the  assistants  were  afterwards  to  judge  of  the 
abilities  of  the  persons  elected,  which  is  the  province  of 
the  ordinary. 

3d  Objection.  That  from  the  nature  of  the  thing  done  on 
the  7th  August^  it  was  no  election,  and  I  am  of  that  opi- 
nion. The  evidence  is  only  of  a  meeting  of  twelve  gen- 
tlemen, in  order  to  confirm  and  validate  the  votes  which 
they  had  given  before,  not  to  hear  proposals,  and  to  deli- 
berate upon  them  ;  but  if  it  had  been  so,  yet  it  is  objected^ 
thaf  no  notice  was  given  of  this  meeting.  To  that  two 
answers  have  been  given.  1st,  That  notice  is  not  necessary. 
2d,  If  it  is,  that  there  was  sufficient  notice. 

As  to  the  1  st,  I  am  clear  of  opinion  that  notice  under  this 
trust  was  necessary,  that  all  the  trustees  might  be  present, 
or  have  an  opportunity  of  being  so.  It  is  so  in  all  corporate 
bodies  ;  whether  the  election  be  by  the  corporation  at  large, 
or  by  a  select  number,  notice  is  required,  unless  the  election 
is  to  be  on  the  charter  or  a  particular  day,  in  which  case 
every  body  is  obliged  to  take  notice  of  it ;  so  it  is  whether 
all  are  of  equal  authority  or  not ;  and  it  is  not  material 
whether  the  notice  be  general  or  special,  if  such  an  act  is 
done  which  amounts  to  notice,  otherwise  great  incon- 
veniences would  follow.  In  the  present  case,  the  major 
part  of  the  trustees  would  bind  the  Avhole ;  and  therefore, 
if  thirteen  met,  though  without  notice,  and  had  divided,  the 
majority,  being  seven,  had  bound  all  the  twenty-five  trus- 
tees, which  would  be  unreasonable.  It  was  said  no  parti- 
cular person  is  to  give  notice,  and  therefore  the  law  does 
not  require  any  notice  ;  and  it  was  compared  to  the  cases 
of  conditions,  but  it  is  not  like  them,  for  conditioiis  are  the 
<iuality  of  a  right.  Those  who  are  desirous  of  meeting 
ought  to  give  notice  ;  but  then  it  was  said,  the  trustees  may  [  S6  ] 
dificr,  and  meet  at  different  places.    It  would  hardly  happen 
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to  be  executed 
by  proxy. 


[  87  3 


that  tbey  should  meet  all  at  the  same  time,  at  different 
places  ;  but  I  should  in  that  case  think  that  the  meeting 
under  the  first  notice  the  most  right  and  proper.  It  was. 
justly  compared  to  the  case  of  arbitrators,  where  some  of 
them  meet  without  notice  being  given  to  the  others.  Their 
award  is  void,  and  all  these  objections  arise  in  that  case. 

As  to  the  second  answer,  no  notice  was  given  to  the 
trustees,  previous  to  the  meeting  of  the  twelve  friends  of 
Mr.  Scott,  at  the  King's  Arms,  on  the  7th  August,    At  one 
o'clock  on  that  day,  Mr.  Scott  met  Mr.  Dennison,  and  asked 
him.  If  he  would  sign  a  presentation  of  him,  if  such  should 
be  signed  by  his  twelve  friends,  and  acquainted  him  of  the 
intended  meeting  at  the  King's  Arms,  at  three  o'clock. 
Mr.  Dennisoji  told  him  there  would  be  a  meeting  of  Mr. 
Kirshaw's  friends  at  five  o'clock.    It  was  then  proposed  by 
Mr.  Scott,  that  his  friends  should  put  off  their  meeting  till 
five  o'clock,  and  meet  Mr.  Kirshaw's,  but  Dennison  refused 
it.    Five  of  the  trustees  met  at  five  o'clock ;  no  notice  is  pre- 
tended to  have  been  given  to  the  other  trustees  :  and  to  give 
this  notice  its  full  effect,  it  is  impossible  to  say  it  was  a  rea- 
sonable notice,  being  given  on  the  same  day  with  the  meeting. 
If  proper  notice  had  been  given,  other  candidates  might  have 
offered,  and  one  of  them  might  have  had  a  majority  against 
the  present  candidates.    One  of  the  trustees  Sir  Henri/  lb- 
befson,  has  since  changed  his  opinion,  and  it  might  have  so 
happened  (if  proper  notice  had  been  given)  before  the  last 
meeting,  at  which  his  proxy  presented  for  him.    As  this  is 
my  opinion,  I  need  not  go  any  further ;  but  as  directions  for 
the  management  of  the  trust  will  be  necessary,  I  will  consider 
the  objection  to  the  proxies.    There  is  no  evidence  of  proxies 
being  made  at  any  election  before  this ;  there  is  a  discretion 
to  be  used  by  the  trustees  in  electing  a  proper  person  to  offi- 
ciate as  minister ;  and  it  is  a  personal  trust  in  them,  and  no 
instance  can  be  produced  where,  in  a  personal  trust,  a  proxy 
is  allowed.    If  the  election  had  been  regular,  a  proxy  is  al- 
lowed.   If  the  election  had  been  regular,  a  proxy,  by  way  of 
letter  of  attorney,  had  been  good  to  sign  the  presentation ; 
but  as  to  the  election,  the  trustees  could  not  delegate  their 
power;  and  I  think  the  proxy  being  made  to  vote  for  sl  par- 
ticular person,  makes  it  worse,  for  it  is  clear  that  the  trustee 
determined  his  choice  for  private  reasons  at  home,  not  at  the 
public  meeting  on  a  general  enquiry  into  the  abilities  and 
qxialities  of  the  candidates,  and  the  arguments  and  reasons  of 
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the  other  trustees  ;  and  it  is  much  easier  to  prevail  on  any  per-  Wilson 
son  at  home  on  anyprivate  application,  than  at  a  general  meet-  against 
ing,  where  the  whole  conduct  of  the  candidate  is  discussed.  I^ennison. 

As  to  the  information  by  the  Attorney-  General^  whether  [Where  the 
the  election  endeavoured  to  be  established  by  it,  and  the  Court  sees  that 

J      ^  a  chanty  wants 

prayer  for  the  regulation  of  the  trust,  be  proper  or  not,  yet  regulation,  aa 
the  information  ought  not  to  be  dismissed  if  the  charity  ou^°ht"notTo 
wants  any  regulation,  (3)  and  so  it  has  been  determined  in  be  dismissed, 

1     TT  TT      1        ri^  11.1  1        1      •  •     though  the  re- 

tne  House  or  Juords.  1  o  establish  a  popular  election,  as  is  guiation  pray- 
prayed  by  the  information,  is  contrary  to  the  very  essence  of  proper  ^(3)/*^^ 
the  decree,  which  is  recited  to  be  for  the  more  orderly  and 
peaceable  election,  &c.  It  was  intended  the  election  should 
never  devolve  on  the  populace,  and  therefore  the  trustees 
are  directed  to  keep  the  trust  constantly  filled  up.  The  case 
of  the  Attorney- General,  at  the  relation  of  Bates  against 
the  parish  of  Kilfare,  (4)  is  very  strong  in  point ;  in  that 
case,  Sir  Joseph  Jehyl  being  struck  with  the  appearance  of 
a  trust  for  a  parish,  ordered  a  popular  election,  all  the  trus- 
tees being  dead  :  Lord  Macclesfield,  on  appeal,  affirmed  the 
decree;  but,  on  appeal  to  the  House  of  Lords,  on  21st  De- 
cember, 1721,  the  two  decrees  were  reversed,  and  it  was  ad- 
judged, that  there  was  an  absolute  power  in  the  trustees  to 
nominate  a  person  to  serve,  &c.  and  directed  that  a  new  set 
of  trustees  (all  the  old  ones  being  dead)  should  be  nominated 
by  a  Master  in  Chancery :  the  present  is  a  stronger  case  ; 
therefore  I  am  of  opinion,  Mr  Kirks/iaw's  election  by  the 
populace  at  large  is  void.  I  will  direct  a  meeting  to  be  had 
in  order  to  fill  up  the  number  of  trustees,  and  then  a  subse- 
quent meeting  to  be  had  at  a  reasonable  distance  of  time,  on 
notice  to  be  given  by  such  trustee  as  stands  first  on  the  list, 
to  proceed  to  the  election  of  a  minister ;  and  I  will  exclude 
all  proxies ;  therefore  declare  an  absolute  power  in  the  trus- 
tees, with  out  any  devolution  on  the  parish  at  large,  to  prevent  [  88  ] 
the  inconveniences  of  a  papular  election,  &c.  &c.  This  dc-  . 
cree  was  afterv/ards  appealed  from,  and  affirmed  in  the  House 
of  Lords.  (5) 

(3)  Attorney-Gcnerat  v.  Smarts  1  granted,  yet  the  state  of  the  record  is 
Ves.  sen.  72.  Attorney-General  v.  to  be  considered  with  reference  to  tlie 
PrtrArcr,  i I).  43.  Attorney-General  v.  question  oi  co%i?>^  Attorney-General  s. 
Whitely,  11  Ves.  247.  Atlorney-Gc-  Hartley,  2\  J.  &  W.  370. 
neral  v.  LVoo/c,  18  Ves.  319.  At-  (4)  V  Bro.  P.  C.  249.  Svo.  edit.  Sec 
torncy-General  v.  Jamcs^  1  Atk.  355.  Fcaron  v.  IVet)!),  11  Ves.  24. 
Attorney-General  v.  Governors  of  (5)  \\y  consent,  7  Bro.  P.  C.  Edit. 
Jlarroio  School,  2  Ves.  551.  But  Tom\.  \).  306.  uom.  JHlson  v. Kirkshazc. 
tliough  the  relief  may  iu  such  case  be 
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Case  38.  VERNEY  against  VERNEY. 


In  Chancery,  [Lib.  Reg.  1749.  B.  fo.  262.1 

April  2,  1750.  ,  J 

[s.  c.  1  Ves.  Mr.  Verney,  the  late  Master  of  the  Rolls,  devised  a  lease- 
Tenatt^for  life  ^^^^  estate,  which  was  held  of  the  dean  and  chapter  of  TVest- 
of  M  estate  minster,  on  three  lives,  in  trust  for  his  wife  for  life,  remain- 
lives;  one  of  son  in  tail,  &c. ;  one  of  the  lives  being  dropt,  the 
tenanrfor  Hfe'  son  petitioned  that  Mrs.  Verney  might  fill  up  the  lives.  This 
must  contri-     was  amicably  done,  in  order  to  take  the  sense  of  the  Court 

bute  to  the  re-  ^.^ 

newal.  upon  the  occasion. 

Lord  Hardwicke,  C.  after  argument  at  bar. 
These  kind  of  estates  are  looked  upon  by  testators  as  con- 
tinuing estates,  and  are  devised  as  such  with  remainders  over; 
therefore  the  intention  is,  that  they  should  be  kept  filled  up 
from  time  to  time ;  the  question  is.  At  whose  expence  ? 
[But  where      Where  such  a  legal  estate  is  devised  to  one  for  life,  with  re- 
Hfel^s^one  o?^  mainder  over,  and  the  tenant  for  life,  is  one  of  the  nominal 
the  persons  on  persons  upon  whose  life  the  lease  is  held,  there  is  no  reason 
lease  is  held,         should  be  at  any  expence  in  adding  another  life,  because 
he  should  not    j^e  cannot  have  benefit  from  it,  for  the  lease  in  beins:  is  at 

contribute  to  ^  .      r  . 

expence  of  ad-  least  as  durable  as  his  interest;  (1)  so  where  it  is  given  in 
llfe^if^on?^^  trust  in  the  same  manner,  and  the  cestui  que  trust  is  one  of 
drops.]  the  lives  named  in  the  lease,  this  Court  will  not  compel  the 

trustees  to  surrender  that  lease,  in  order  for  a  renewal  at  the 
expence  of  the  cestui  que  trust  for  life.  The  present  is  the 
case  of  a  trust,  where  the  cestui  que  trust  for  life  is  not  one 
of  the  lives  named  in  the  lease;  but  she  has  a  chance  of 
having  benefit  from  the  renewal,  and  the  son  who  has  the 
remainder  in  tail  has  no  more  than  a  chance  of  benefit ;  there  - 
fore  it  is  but  reasonable  that  she  should  contribute  to  the  ex- 
pence  of  obtaining  such  renewal.  Query ^  In  what  propor- 
tion ?  The  rule  of  the  Court  is,  that  the  tenant  for  life  shall 
pay  one-third  of  the  charge,  or  keep  down  the  interest ;  and 
that  seems  reasonable  in  this  case. 


(1)  The  money  therefore  paid  by  the  estate,  Adderley  v.  Clavering^  2 
him  for  renewal  shall  be  a  charge  on    Cox.  192.    2  Bro.  C.  C.  659. 
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The  counsel  for  Mrs.  Verney  acquisced,  and  agreed  to  pay     Verne  t. 

one-third  of  the  expence.  (2)  against 

Verney. 


(2)  It  was  ordered,  that  "  Mrs.  Ver- 
ney  do  pay  one-third  part  of  the  fine 
and  charges,  and  that  the  other  two- 
thirds  thereof  be  paid  by  J.  Verney^ 

"  the  first  tenant  in  tail,"  L.  R.  This 

rule  of  contribution  does  not  now  pre- 
vail.   But  the  tenant  for  life  and  re- 


mainder-man severally  contribute,  in 
proportion  to  the  actual  benefit,  which 
they  respectively  derive  under  the  re- 
newal, Nightengale  v.  Lawson^  1  Bro. 
440.  Stone  Y.  Reed,  2  Bro.  448.  White 
V.  White,  9  Ves.  554.  Allan  v.  Back- 
house, 2  V.  &  B.  79. 


Ex  parte  LYONS.  (1)  [  89  ] 

  Case  39. 

In  Chancery, 

On  petiton  for  sale  of  the  place  of  Jew  broker,  in  the  city  April  4,  1750. 
of  London,  under  a  commission  of  bankruptcy,  it  appeared  ^j.Q^g,?^ot^^^ 
that  they  are  twelve  in  number,  and  licensed  by  the  Court  of  saleable  under 
Aldermen;  but  Lord  Hardwicke,  C.  held,  That  they  were  brkmptcy.(2) 
not  to  be  considered  as  places  or  offices,  but  at  large  as 
other  common  brokers  are  ;  and  said  it  was  very  different 
from  the  late  case  of  the  Under  Marshal,  which  is  sold  by 
the  city  upon  a  vacancy,  and  is  a  known  office ;  therefore 
denied  the  petition. 


(1)  The  editor  has  searched  through 
the  order-books  in  bankruptcy  for  the 
years  1749,  1750,  1751,  and  1752^  but 
has  been  unable  to  meet  with  any  entry 
under  the  above  title,  or  with  any  en- 


try of  an  order  similar  to  that  in  the 
text. 

(2)  See  Ex  parte  Butler,  ante  73. 
and  note  there. 
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Case  40. 


CUNYNGHAM  agaimt  CUNYNGHAM. 


In  Chancery, 
May  10  [&17], 
1750. 


[Lib.  Reg.  1749.  A.  fo.  374.] 


[S.C.Dick, 
145.] 

Decree  nisi 
made  absolute: 
two  years  after- 
wards ordered 
to  be  re-heard 
on  terms. (2) 


[  90  ] 


[On  an  appeal 
to  the  Lords, 
no  new  matter 


Decree  nisi,  the  defendant  not  appearing,  and  made  abso^ 
lute  :  two  years  afterwards  the  defendant  petitioned  to  have 
the  cause  re -heard,  on  the  usual  terms  required  in  case  of 
a  re-hearing.  It  v/as  this  day  moved  by  Lord  Chancellor  s 
direction.  (1) 

Murray,  Solicitor-General,  insisted  for  the  plaintiff,  That 
if  the  defendant  had  shewn  cause  on  the  decree  nisi,  he 
must  in  the  first  place  have  paid  the  plaintiff  his  costs  :  that 
by  letting  the  decree  be  made  absolute  he  has  been  guilty  of 
a  second  delay;  and  if  he  was  to  be  allowed  to  set  down  the 
cause  on  the  common  terms,  he  would  be  in  a  better  situa- 
tion than  he  would  have  been  if  he  had  petitioned  to  have 
heard  the  cause  after  the  first  default ;  in  that  case  he  had 
paid  costs^  but  by  this  means  he  would  avoid  it. 

Ryder,  Attorney- General^  on  the  other  side  argued.  That 
this  is  the  common  method  in  case  of  a  re-hearing,  and  no 
prejudice  could  arise  to  the  plaintiff;  for  on  the  determina- 
tion on  the  re-hearing  the  Court  might  order  the  defendant 
to  pay  to  the  plaintiff*  all  his  costs. 

Lord  Hardwicke,  C.  seemed  to  be  under  great  difficulty 
to  comply  with  the  petition  and  motion  at  all^  and  declared 
his  opinion,  that  it  might  be  the  means  of  great  delay,  and 
therefore,  he  said,  he  should  not  be  inclinable  to  grant 
them  but  on  terms,  such  as  to  pay  the  plaintiffs  his  costs. 
He  said,  an  appeal  from  such  a  decree  made  on  default 

can  be  gone  into,  but  only  what  was  insisted  on  and  proved  at  the  hearing.  (3)] 


(1)  It  appears  from  L.  R.,  that  the 
decree  nisi  was  pronounced  on  13th 
April,  3  749,  and  that  on  the  20th 
June,  1749,  it  was  made  absolute ; 
that  since  that  time  the  plaintilF  had 
been  proceeding  before  the  Master,  and 
that  interrogatories  had  been  exhibited 
to  examine  the  defendants,  but  that 
they  had  neglected  to  put  in  their  exa- 
mination. On  the  2d  of  May,  the  or- 
der of  re-hearing  was  made,  and  on 


the  10th,  it  was  moved  to  discharge 
that  order. 

(2)  Hankwilz  v.  O^Carrel,  1  Dick. 
109.  Vowles  V.  Youngs  9  Ves.  173. 
Attorney -General  v.  Brooke^  18  Ves. 
321.  S.  C.  3  Mer.  698.  Terran  v. 
Waite^  2  Dick.  782. 

(3)  See  Button  v.  Pnce,  Pre.  Ch. 
212.  Macdoiinel  v.  Macdonnel,  2 
Dow.  72.  But  see  Rochford  v.  Nu- 
gent ^  5  Bro.  P.  C.  351.  8vo.  Edit. 
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would  in  a  very  few  instances  prevail  or  be  entertained  in  Cunyngham 

the  House  of  Lords,  for  they  could  not  go  in  any  new  mat-  against 

ter,  but  only  what  was  insisted  upon  and  proved  at  the  Cunyng- 

hearing  in  this  Court ;  and  as  nothing  was  read  on  the  part 

of  the  defendant,  so  nothing  could  be  in  the   House  of 

Lords  :  indeed,  where  a  decree  appears  wrong  on  the  face 

of  it,  an  appeal  would  lie ;  but  in  the  case  of  a  re-hearinar        ^  re-hear- 

this  Court  IS  not  so  strict,  tor  the  depositions  taken  on  the  tions  taken  on 

part  of  the  defendant  may  be  then  read,  although  they  were  an?ml/be^^^" 

not  so  at  the  time  of  the  original  hearing.    His  Lordship  read,  though 

thought  the  best  way  would  be  to  move,  that  the  order  of  ghiaUiear- 

confirmation  may  be  discharged,  and  the  cause  set  down  to  ing.(4)] 

be  heard ;  but  he  put  off  the  motion  till  the  next  day  of 

motions,  and  directed  precedents  to  be  searched  in  the  mean 

time,  and  the  counsel  were  to  think  of  a  proper  method ; 

and  afterwards,  on  the  15th  of  May,  the  motion  coming  on 

again,  Mr.  TFilbraham  observed.  That  a  re-hearing  is  not  a 

matter  of  course,  but  is  discretionary  in  the  Court,  and  was 

so  declared  by  Lord  Macclesfield,  in  the  case  of  Milh  v. 

Banks,  3  Wms.  8. 

In  the  Court  of  Exchequer  there  must  be  a  petition  in 
open  Court,  and  counsel  heard  upon  it  on  ail  sides.  This 
practice  would  be  introductive  of  a  new  dilatory,  which 
would  become  frequent,  especially  in  the  case  of  a  bill  of 
foreclosure. 

Ryder^  Attorney-General,  on  the  other  side,  compared 
this  case  to  the  writ  of  error  of  a  judgment  at  law,  which 
will  lie  after  ever  so  many  defaults ;  and  cited  the  case  of 
Tarrant  Wake,  24th  July,  1741.  Motion  to  discharge  an 
order  for  appeal  from  decree  at  the  Rolls  :  the  cause  was  set 


(4)  See  Wright  v.  Pilling^  Pre. 
Ch.  496.  Hedges  v.  Cardonnel,  2 
Atk.  408.  Needham  v.  Smiih,  2  Vern. 
462.  Buckniaster  v.  Ilarrop^  13  Ves. 
458.  Daslmood  v.  Lord  IhUkeley^ 
.10  Ves.  237,  White  w.  Fussel,  1  V. 
&  B.  153.  CatteruU  v.  Purchase,  1 
Atk.  290.  Walker  v.  Sijmonds,  1 
Mer.  37.  ii,  («).  Wood  v.  Griffiths, 
ib.  Ilmldleston  v.  Briscoe,  1 1  Ves. 
587.  See  Wyatt's  Prac.  llcg.  34.  and 
cases  referred  to  in  tlie  margin.  But 
sec  Addison  v.  nindmarsh,  1  Vern. 
442.    In  the  case  of  Goodijer  v.  Sir 


B,  Lake,  in  Chancery,  16tli  October, 
1738,  the  Lord  Chancellor  held,  that 
upon  exceptions  to  a  Master's  report, 
evidence  might  be  read  in  Court  which 
had  been  refused  or  not  read  before 
the  Master;  and  that  upon  an  appeal 
from  a  decree  at  the  Rolls,  or  at  a  re- 
hearing, the  parties  were  at  liberty  when 
the  cause  is  open  to  the  Court,  to  read 
any  new  evidence  which  had  not  been 
produced  ^t  the  first  hearing,  if  it  were 
proper  in  the  cause.  Serj.  Hill,  MSS. 
'16  vol.  p.  19. 
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CuNYNGiiAM  down  at  the  Rolls  by  surprise.    Plaintiff  was  not  ready^  and 
against     desired  the  hearing  might  be  adjourned^  and  it  was  granted 
HAM  '        condition  he  would  appear ;  and^  as  Mr.  Attorney  said^ 
pray  no  day  over  3  but  JLord  Chancellor  said^  That  is  a  mis- 
[  91  ]     take  in  the  report^  for  a  plaintiff  never  has  a  day  given  him^ 
and  therefore  it  should  be^  that  he  would  appear  and  open 
his  bill.    On  the  day  of  adjournment,  the  plaintiff  did  not 
appear,  and  his  bill  was  dismissed ;  application  was  made  to 
his  Honour  to  have  the  cause  set  down  again,  but  refused; 
and  then  an  appeal  to  the  Lord  Chancellor  was  brought  and 
set  down  ;  the  defendant  moved  to  discharge  the  order  for  the 
appeal,  but  the  Court  ordered  the  appeal  to  stand,  on  the 
plaintiff  paying  the  costs  of  the  day,  and  the  costs  of  hearing 
the  appeal.    Foyl  v.  Foyl,  Trin.  1/22,  was  also  cited  from  a 
manusc  ript  of  Sir  Bartholomew  Shower.    Decree  nisi  made 
absolute  on  cause  not  being  shewn.    Application  was  made 
for  a  re-heariog  without  costs  of  the  default,  and  Lord  Chan- 
cellor said,  that  at  this  rate  the  costs  of  the  default  would 
never  be  paid,  and  ordered  the  cause  to  be  re-heard  on  j^ay- 
ment  of  the  costs  of  the  default. 
Lord  Hardvvicke,  C. 

This  case  differs  from  an  appeal  from  a  decree  at  the  Rolls, 

In  that  case,  though  there  may  have  been  two  defaults,  yet 

on  petition  for  appeal,  the  Court  would  not  oblige  the  party 

to  pay  costs.    hi\  appeal  in  such  case  after  default  would  lie 

to  the  House  of  Lords,  from  a  decree  at  the  Rolls)  indeed 

no  evidence  could  be  read  there  on  the  part  of  the  defendant, 

because  none  was  read  below,  but  such  an  appeal  could  not  be 

refused,  because  if  the  decree  appears  wrong  on  the  face  of  it,  as 

being  different  from  the  bill,  the  defendant  may  have  it  set  right 

by  an  appeal ;  and  in  that  case  it  is  like  a  writ  of  error  at  law, 

for  there  the  Court  does  not  enter  into  the  merits,  but  ex- 

[An  appeal  will  amine  whether  the  proceedings  are  right.    An  appeal  will 

tll^RoHsTo      "ot  lie  from  the  Rolls  to  the  House  of  Lords,  until  the  de- 

the  House  of     cree  is  signed  and  enrolled.    Lord  King  made  a  rule,  that 

decree Ts  sign-^  J^o  petition  of  appeal  should  be  received  but  within  a  fort- 

ed  and  en-  niHit.  Lord  Chancellor  cannot  si^n  and  inroli  a  decree  pen- 
rolled. (0)]  ^  n       r  •         ^  .•11 

ding  a  re-hearmg  before  mm;  the  practice  is,  that  when  a 

DudiU'ofHa-  petition  of  re-hearing  is  signed  by  two  counsel,  such  credit 

iniiton.  Ap-        griven  bv  thc  Court  to  their  opinion  that  the  cause  ouffhtto 

peal  from  the  &  J  i  .  o 

blaster  of  the  Rolls  was  dismissed,  and  the  caixse  ordered  to  be  heard  by  Lord  Chancellor. 


(5)  Barlow  v.  Bateman^  2  Bro.  P.  C.  272.  Ed.  Toml. 
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be  re-heard,  as  to  order  it  to  be  set  down.  (6)  The  question  Cunyngham 
is,  Whether  the  Court  ought  to  make  such  order  in  a  case  of  against 
this  sort  ?  On  the  one  hand,  I  am  apprehensive  of  introducing 
a  new  method  of  delay;  on  the  other  hand,  am  very  un- 
willing that  this  cause  should  not  be  heard  upon  the  merits.  [  92  ] 
If  the  party  was  prevented  shewing  cause  on  the  decree  nisi, 
by  misrepresentation  or  surprise,  the  proper  method  would 
be  to  apply  by  motion  to  discharge  the  order  of  confirmation, 
and  to  have  further  day  to  shew  cause ;  (7)  but  that  method 
has  not  been  taken  here ;  and  if  I  do  not  re-hear  the  cause, 
the  defendant  has  no  means  of  being  heard  upon  the  merits : 
consider  on  which  side  the  greatest  inconveniences  lie ;  if 
the  defendant  had  appeared  to  shew  cause,  and  set  down  the 
cause,  and  the  decree  had  been  affirmed,  after  that  he  might 
have  petitioned  for  a  re-hearing  and  then  just  the  same  length 
of  time  had  been  spent  in  the  cause  as  there  is  now  so  that 
this  is  not  so  great  a  delay  as  I  at  first  apprehended. 

It  then  comes  to  this  question.  Whether  the  Court  shall 
discharge  the  order  for  re-hearing,  and  put  the  defendant  to 
mt)ve  to  discharge  the  order  of  confirmation ;  by  that  method 
I  should  create  more  expence  and  more  delay;  therefore, 
shall  take  a  shorter  method,  and  not  discharge  the  order  for 
re  -hearing ;  but  let  it  stand  on  the  defendant's  undertaking 
to  pay  the  costs  he  ought  to  have  paid  for  his  default,  in  case 
he  had  come  and  shewn  cause,  to  be  taxed  by  the  Master ;  (8) 
and  also  undertaking  to  pay  such  costs  of  the  proceedings 
subsequent  to  the  decree  as  the  Court  shall  award,  (9)  in  case 
the  decree  on  the  re-hearing  shall  be  varied,  and  likewise  the 
costs  of  this  motion;  (10)  and  in  case  of  default  in  compliance 
the  order  for  re-hearing  to  be  discharged  without  further 
motion. — As  to  the  objection  that  was  made  at  the  bar,  that 
it  might  be  the  means  of  delay,  especially  in  case  of  a  bill  of 
foreclosure,  his  Lordship  said,  the  Court  might,  before  they 


(6)  Attorney -General  v.  Brooke^ 
]8  Ves.  325.  East  India  Company  v. 
Boddain^  13  Ves.  423. 

(7)  See  Robson  \.Cra?2zvclL  1  Dick. 
61. 

(8)  See  Vozclcs  v.  Younsr.  9  Ves. 
173. 

(9)  By  a  general  order  of  30th 
April,  1700,  and  wliidi  was  re-pub- 
lished 7th  Feb.  179 J,  (he  party  ap- 


pealing or  obtaining  a  re-hearing  is 
liable  beyond  the  deposit,  to  pay  such 
further  costs  as  the  Court  on  re-hearing 
shall  direct,  Beames's  Ord.  Ch.  458. 
4  Bro.  C.  C.  545. ;  and  see  the  cases 
given  by  Mr.  Beanies  in  the  note  to 
the  above  order. 

,  (10)  Tlic  Register's-book  says  no- 
thing of  the  costs  of  the  motion. 
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^^ao^aM^^  ordered  the  cause  to  be  re-heard,  direct  the  money  to  be  paid 
CuTyngham  into  Court.  (11) 

(11)  See  the  judgment  in  this  case  the  facts  fullj  stated  by  Mr.  Belt^  m 
upon  the  hearing,  .1  Ves.  522.;  and    his  Suppl.  to  Yes.  p.  232.  2nd  edit. 


[  93  ] 

Case  41. 

In  Chancery, 
June  25,  1750. 

[S.  C.  1  Ves. 
485.  4  Ves. 
288.  n.] 

Devise  of  real 
and  personal 
estates  to  trus- 
tees, tlieir  exe- 
cutors, admi- 
nistrators, and 
assigns,  out  of 
rents  and  pro- 
fits to  pay  cer- 
tain annuities 
and  legacies, 
held  a  trust, 
not  a  chattel 
interest  in  the 
trustees. 


GIBSON  and  Others  agamst  ROGERS  and  Others  ; 
ROGERS  against  GIBSON  and  Others. 


[Lib.  Reg.  1749,  A.  fo.  583.   nom.   Gibson  v.  Lord  Mountford.J 

Mr.  Shepherd,  of  Exning,  in  Cambridgeshire,  by  will^^ 
gave  all  his  freehold,  leasehold,  copyhold  estates,  and  also 
his  personal  estates,  to  trustees,  to  hold  to  them,  their  exe- 
cutors,  administrators,  and  assigns,  in  trust,  to  pay  certain 
annuities  and  legacies  out  of  the  interest  and  produce  (1) 
of  his  personal  estate,  and  in  case  of  want  of  sufficiency  of 
personal  estate,  then  out  of  the  rents  and  profits  of  his  said 
real  estate.  And  as  for  and  concerning  all  the  rest,  residue, 
and  remainder  of  his  said  real  and  personal  estate,  of  what 
nature  or  kind  soever,  after  provision  made  for  payment  of 
the  said  annuities  and  legacies,  he  gave  the  same  to  such 
child  or  children  as  his  daughter  Frances  Gibson,  otherwise 
Frances  Shepherd  (who  was  his  natural  daughter,  and  to 
whom  he  had  given  the  greatest  part  of  his  estate,)  should 
have  of  her  body  lawfully  begotten,  whether  male  or  female, 
equally  to  be  divided  between  them,  share  and  share  alike, 
taking  upon  them  the  name  of  Shepherd ^  and  then  taking 
notice,  that  he  had  made  no  provision  for  the  disposal  of  the 
rest,  residue,  and  remainder  of  his  said  real  and  personal 
estate,  in  case  his  said  daughter  Frances  Gibson,  commonly 
called  Frances  Shepherd,  should  die  without  issue  of  her 
body  lawfully  to  be  begotten,  then  he  gave  the  same,  after 
payment  of  the  said  annuities  and  legacies,  unto  Christopher 
Jefferson  and  Joseph  Fyke,  equally  to  be  divided  between 
them,  share  and  share  alike,  they  taking  the  name  of  Shep- 
herd, 


(1)  "  Out  of  the  interest  and  produce  of  his  personal  estate."  L.  R. 
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By  a  codicil,  September  26,  1744,  (2)  he  revokes  the  be-  Gibson 
quest  to  Jefferson,  and  declares  that  he  shall  have  no  benefit  against 
from  the  residue  of  his  estate,  and  devises  the  same  to  o^ers. 
Samuel  Shepherd  and  the  said  Joseph  Pyke,  eqiially  to  be 
divided  between  them  for  their  lives  5  and  directed  that  the 
annuities  as  they  should  fall  in  should  go  back  to  the  repre- 
sentatives of  his  real  and  personal  estates,  and  be  equally 
divided  between  the  said  Samuel  Shepherd  and  Joseph  Pyke, 
provided  his  said  daughter  should  die  leaving  no  issue  of  her 

[94] 

body  lawfully  begotten;  but  in  case  his  said  daughter  should 
leave  at  her  death  any  child  or  children,  then  such  annuities 
as  should  fall  in  should  be  divided  amongst  such  children, 
or  go  to  such  only  child  ;  and  his  will  was,  and  he  desired, 
that  the  said  codicil  should  be,  and  be  adjudged  to  be,  part 
and  parcel  of  his  said  last  will  and  testament.  (3) 

Original  bill  to  establish  the  will  and  performance  of  the 
trust. 

Cross  bill  by  Rogers,  as  heir  at  law,  for  an  account  of  real 
estate  not  devised. 

Three  questions. — 1st,  Whether  all  the  testator's  copy- 
hold passed  by  his  will  ? 

2d.  Whether,  by  the  devise  of  all  the  rest,  residue,  and 
remainder  of  his  real  and  personal  estates,  the  intermediate 
profits,  till  a  child  was  born  of  Frances  Gibson,  passed  by 
the  vvill,  or  went  to  the  heir  at  law,  as  undisposed  of  ? 

3d.  Whether  the  codicil  is  such  a  confirmation  of  the  will, 
as  to  pass  lands  purchased  after  the  making  of  the  will  ? 

Lord  Hardwicke,  C.  after  arguments  at  bar. 

To  the  1st  Question  :  lam  of  opinion,  all  the  copvhold  [Where  the 

lands  that  had  been  surrendered  by  the  testator  to  the  ^se  in  trustees, 

copyhold  lands 

will  pass  under  the  will  of  cestui  que  trust,  without  surrender.  (4)] 


(2)  After  reciting  that  whatsoever  he 
had  given  and  devised,  all  the  residue 
and  remainder  of  his  real  and  personal 
estate,  after  provision  being  made  for  the 
payment  of  the  several  legacies,  and 
annuities  therein  given,  in  case  his  said 
daugliter  should  die  without  issue  of 
the  body  lawfully  begotten,  unto  Jef- 
ferson and  Pyke^  he  did  thereby  re- 
voke, &c. 

(3)  On  25th  March  1745,  he  made 
a  second  codicil,  revoking  two  of  tlie 
legacies  given  by  his  will.  It  docs 


not  appear  in  Lib.  Reg.  whether  either 

of  the  codicils  were  attested  ;  the 

same  remark  is  however  applicable  to 

the  will,  there  being  no  mention  of 

attestation  in  either  case. 

(4)  Tuffnell  v.  Pagc^  2  Atk.  37. 
S.  C.  Bam.  12,  13.  Carr  v.  Ellison, 
3  Atk.  75.  Allen  v.  Poulton,  1  Vesi 
120.  By  55  Geo.  III.  c.  192.  the  ne- 
cessity of  a  surrender  to  the  use  of  a 
will  is  removed. — See  IIusscij  v.  Grills^ 
ppst  300. 
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Gibson 
against 
Rogers. 


C  95  ] 


Cro.  Eliz.  315. 
1  Wms.  509. 


of  his  will,  and  also  all  those  of  which  the  legal  estate 
was  in  trustees  in  trust  for  him,  passed  by  the  will.  In 
the  latter  case  a  surrender  is  not  necessary,  nor  indeed 
could  the  testator  have  surrendered,  because  the  legal  estate 
was  not  in  him.  (5) 

2d  Question.  It  was  rightly  observed,  that  an  heir  at  law 
does  not  claim  by  the  intention  of  the  testator,  but  against 
it,  and  cannot  be  disinherited  but  by  express  words  or  ne- 
cessary implication.  I  am  of  opinion  here  is  such  ne- 
cessary implication.  It  would  be  hard  to  say,  the  heir  at 
law  shall  have  any  thing  when  the  testator  has  expressly 
given  away  all  the  rest,  residue,  and  remainder;  (6)  for 
if  he  takes  at  all,  it  must  be  that  which  is  not  disposed 
of.  It  was  objected  that  the  trustees  have  only  a  chattel 
interest,  as  in  Co.  Lit.  42  a  j  and  if  so,  the  devise  over, 
being  contingent,  cannot  be  supported  by  a  chattel  interest. 
It  is  certain,  if  the  trustees  took  but  a  chattel  interest,  the 
devise  over  would  not  be  good  as  a  contingent  remainder  ; 
it  might  in  such  case  be  a  doubt,  whether  it  would  not  be 
good  as  an  executory  devise  ?  But  I  am  of  opinion  it  is  a 
trust  of  the  inheritance,  and  not  a  chattel  interest ;  and 
although  the  words  are,  to  their  executors,  administrators, 
and  assigns  (and  if  it  had  been  a  trust  of  the  real  estate 
only  might  have  been  considered  to  convey  a  chattel  in- 
terest only,)  yet,  as  it  is  a  trust  as  well  of  the  personal  as 
of  the 
"  tors'' 


real  estate,  the  words  "  executors  and  administra- 
are  applicable  to  the  personal,  and  the  word  as- 


signs''  to  the  real  estate. 

Objection.  The  trust  was  only  quousque,  to  satisfy  par- 
ticular purposes,  and  then  is  at  an  end,  and  the  legal  estate 
would  devolve  on  the  heir  at  law,  and  that  it  would  be  hard 
to  consider  him  as  trustee  for  the  person  in  remainder  as  to 
the  intermediate  profits.    But  the  word  "  heirs"  is  not  ne- 

[The  word  ,  .  •  i  .     ^      ^  -c 

"  heirs"  is  ccssary  even  at  law  to  give  an  inheritance  to  trustees,  ii  a 
not  necessary    jggg  estate  would  not  be  sufficient  to  answer  the  purposes 

to  give  an  m-  ^  * 

heritance  to  trustees  if  a  less  estate,  would  not  answer  the  purposes  of  the  trust.] 


(5)  The  decree  declares  "  that  the 
copyhold  lands  whereof  he  was  seised 
"  of  the  legal  estate,  and  which  he  sur- 
rendered  to  the  use  of  his  will,  and 
"  also  all  such  copyhold  lands,  the  legal 
"  estate  whereof  was  vested  on  trustees, 
"  though  not  surrendered  to  the  use  of 
"  his  will,  passed  by  his  will,  but  that 


"  such  copyhold  land  whereof  he  was 
"  seised  of  the  legal  estate,  and  did  not 
"  surrender  to  the  use  of  his  will,  de- 
"  scends  to  the  said  Elizabeth  Rogers, 
"  the  plaintiff  in  the  cross  cause,  the 
"'  said  testator's  heir  at  law.'* 

(())  Hawkins  v.  Chappel,  1  Atk. 
621. 
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of  the  trust,  and  so  it  was  determined  in  Shaiu  v.  Weigh.  (7) 
And  I  am  of  opinion,  it  is  a  trust  throughout,  for  if  the  per- 
sonal estate  is  not  sujfficient  to  satisfy  the  legacies,  the  real 
estate  must  besold  for  that  purpose  ;  and  that  may  possibly 
happen  to  be  the  case,  for  several  of  the  legacies  are  to  be 
paid  within  one  year,  and  which  cannot  be  out  of  the  annual 
rents    such  sale  is  directed  by  the  words  "  rents  and  pro- 

Jits'  for  whenever  those  words  stand  alone  without  the 
word  annual,'  or  mortgage,'^  or  leasing,''  or  some 
words  of  restriction  to  confine  the  sense  of  the  preceding 
words  to  annual  profits,  they  are  considered  as  including 
the  land  itself:  (8)  by  devise  of  rents  and  profits,  the  land 
will  pass  at  law,  (9)  and  in  order  to  make  such  sale  of  the 
inheritance,  the  trustees  must  have  the  inheritance  in  them  ; 
and  though  only  part  of  the  inheritance  need  be  sold,  yet 
this  Court  will  not  make  fractions^  and  consider  them  as 
trustees  for  only  part  of  the  inheritance,  but  of  the  whole ; 
such  a  possibility  is  sufficient  to  consider  them  as  trustees 
throughout,  and  whoever  will  be  entitled  on  the  contingency 
must  have  a  conveyance  of  the  legal  estate  from  them. 

By  the  devise  of  all  the  rest,  residue,  and  remainder,  the  I>eyise  of  the 

residue  or  i*6^X 

testator  has  strongly  shewn  his  intention  :  in  the  case  of  and  personal 
Stevens  v.  Stevens,  (10)  the  Court  of  Ki^ig's  Bench  certified  pf^yTsio^n  made 
the  several  contingent  devises  to  be  good,  as  executory  de-  for  payment  of 
vises,  and  that  the  intermediate  profits  should  not  go  to  the  Wacierto"he 
heir  at  law,  but  to  the  residuary  devisee  :  the  only  dilference  ^^^^^  ^\ 

.  .  ''  ren  of  his  na- 

is,  in  that  case  the  accumulative  profits  would  go  to  one  tural  daughter; 
in  esse,  which  carries  a  stronger  presumption  of  a  man's  shfn  dirwitS-^ 
intention,  than  in  the  present  case,  where  they  are  to  go  to  out  issue  to 

_  .  S.  S.  and 

J.  P.  i — held  the  intermediate  profits  till  a  child  born  should  go  to  the  residuary  devisees,  and 
not  to  the  heir  at  law. 


[  96  ] 


(7)  Shaw  v.  Weigh,  1  Eq.  Ca.  Abr. 
185.  S.  C.  8  Mod.  253.  Fitz.  7.  Bag- 
shaw  V.  Spencer,  ]  VeSo  142.  2  Atk. 
246.  Villiers  v.  Villiers,  2  Atk.  72. 
But  where  the  purposes  of  the  trust 
may  be  answered  by  a  less  estate,  no 
greater  one  shall  pass  to  the  trustees  by 
implication.  Doe  v.  Simpson,  5  East. 
Doe  V.  NichoUs,  1   B.  and  C. 


162 

343 


(8)  See  Allan  v.  Backhouse,  2  Vcs. 
&  B.  65.  where  all  the  previous  authori- 
ties are  considered.  See  Boollc  v.  Blim- 
dcll,  1  Meriv.  232>   Green  v.  Belcher, 


1  Atk.  505.  West,  217.  Bell  v.  Mit- 
chelson,  Belt's  Suppl.  to  Ves.  246. 

(9)  See  Attorney-General  v.  Lord 
Weymouth,  ante  p.  23.  and  cases  in 
note  (7)  there ;  see  also  Lingan  v. 
Foley,  2  Ch.  Ca.  205.  Backhouse  v. 
Middleton,  1  Ch.  Ca.  176.  Ivy  v. 
Gilbert,  Pre.  Ch.  584.  S.  C.  2  P. 
^Vms.  13.  Baines  v.  Dixon,  1  Ves.  42. 
An  indefinite  gift  of  the  dividends  of 
stock  gives  the  stock  itself.  Page  v. 
Lcapingwell,  18  Ves.  467. 

(10)  Ca.  T.  Talb.  228. 
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Gibson      one  not  in  esse :  but  considering  that  the  sole  view  of  tlie 
against      testator  in  the  present  case  is  to  give  a  large  estate  to  plain- 
RoGERs.     ii^'^  children^  and  to  perpetuate  his  family  through  her^ 
that  difference  is  not  so  great.    Another  evidence  of  in- 
tention arises  from  that  part  of  the  will  where  the  testator 
directs^  that  when  any  of  the  annuitants  die_,  so  much  of  the 
rents  and  profits  as  were  to  satisfy  those  annuities  so  fallen 
in^  were  to  go  back  into  the  residuum.    It  is  admitted  the 
residue  of  the  personal  estate  passes  by  the  will  immediately 
Biandx. Bland,  ^pon  the  trust  being  executed.    In  Rogers  v.  Rogers,  (12) 
Feb.  4,  1745,    it  was  held,  that  where  both  the  real  and  personal  estate 

was  cited.  (11)  i       i    i    .       ,  •  i 

Term  to  raise  Were  Comprehended  m  the  sweeping  clause  3  if  the  rest  or 
thrtrastees^  ^^^^  would  pass  by  the  words,  it  was  evidence  of  the  in- 
to hold  the  tention  that  the  other  should  too.  The  residuary  devise  is 
sorTattaiu'^^^  of  all  the  rest,  &c.  after  provision  made  for  payment  of  the 
twenty-one,  annuities  and  legacies  ;'  if  it  had  been  after  payment,  there 

and  then  to       ,     ,  ,  ^  ^      ,  ^    ,  .      .        ^ ,  ' 

convey  to  the  h^d  been  some  stronger  colour  01  objection 3  the  reason  that 
behignodi-  P^'^vailed  in  Hopkins  v.  Hopkins  (13)  was,  the  testator  di- 
rection as  to  rected  the  profits  to  accumulate  after  the  hirth  of  a  son  till 
diatrprofits",  twcnty-one  ;  having  fixed  the  terminus  a  quo,  the  Court  held 
Lord  Hard-  they  should  not  accumulate  till  the  birth  of  a  son  :  another 

wfcAe  held  they  ^,  .  i  •  i    t    •        •  i         i  n  1 

should  go  to     tnmg  which  distinguishes  that  case  from  the  present,  it  was 

the  heir  at  law,  ^  ^^g^jgg  residue.  (14) 

as  undisposed  ^  ' 

of.  That  case  was  distinguished  from  the  present,  by  reason  that  the  trustees  were  to  convey 
at  twenty-one,  and  nothing  given  before  to  the  son. 

As  to  the  3d  question,  it  was  truly  observed  by  the  de- 
fendant's counsel,  that  the  codicil  takes  no  notice  of  the 
real  estate,  but  only  alters  two  legacies,  and  then  concludes, 
I  desire  this  codicil  may  be  added  to  my  will."  It  appears 
to  be  attested  according  to  the  statute  of  frauds  and  perjuries. 
[  97  ]  Lord  Falkland's  case,  and  the  case  of  Cholmondeley  v.  Choi- 
mondeley  [1  Ves.  489.  cited]  heard  at  the  Rolls  on  the  21st 
January  1733,  were  considered  as  authorities  that  a  codicil 
of  personal  legacies  only  would  not  amount  to  a  republication 
of  a  will  of  real  estate,  though  properly  attested ;  and  also  the 
ohiter  opinion  of  Sir  John  Strange,  the  present  Master  of  the 


(11)  Cited  2  Bro.  C.  C.  43.  "  of  this  case,  descended  to,  or  belongs 

(12)  3  P.  Wras.  193.  "  to  the  said  Elizabeth  Rogers,  the  heir 

(13)  1  Ves.  267.  Ca.  T.  Talb.  44.  "  at  law  of  the  said  testator,  but  that 
1  Atk.  581.  West's  Rep,  606.  "  the  same  is  subject  to  the  trusts,  and 

(14)  "  And  his  Lordship  doth  de-  "  contingencies  of  the  said  testator's 
"  Clare  that  no  part  of  the  surphis  rents  "will."   Lib.  Reg.     See  Genery  v. 

and  profits,  of  the  said  testator's  real  Fitzgerald,  1  Jacob.  468.  Popham 

"  trust  estate,  is  under  the  circumstances  v.  Lady  Aylesbury,  ante,  68. 
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Rolls,  in  Potter  v.  Potter,  (15)  was  mentioned.    But  this  is  Gibson 
contrary  to  the  determination  of  the  House  of  Lords,  in  the  against^ 
case  of  Aclierley  v.  Vernon,  (16)  By  the  minute-book  it  ap-  ^-oc^ers. 
pears,  that  the  judges  were  asked  their  opinion,  and  they 
thought  that  the  codicil,  which  had  revoked  part  of  the  for- 
mer devises,  and  thereby  devised  some  after-purchased  lands, 
was  to  be  considered  as  incorporated  in  the  will,  and  conse- 
quently a  confirmation  of  it ;  their  resolution  occasioned  a 
perpetual  injunction  to  the  heir  at  law  from  proceeding  to  try 
his  title  at  law.    It  may  be  said  that  this  way  of  reasoning  [Every  codicil 

properly  fit" 

will  make  every  codicil  properly  attested  a  republication  of  tested  is  a  re- 

the  will  and  so  it  does.    It  was  admitted,  that' if  the  testator  P"^^^^f,^^,^"  °/ 

^  the  will.(l7jj 

had  expressed  himself  in  the  words  "  /  confirm  or  "  re- 
publisli  my  luill,  it  had  been  sufficient ;  but  it  is  said  there 
are  no  such  words  here,  and  that  the  real  estate  was  not  in 
the  contemplation  of  the  testator  at  the  time  of  his  making 
the  codicil.  But  in  my  opinion,  there  is  no  great  difference 
between  the  words  used  in  this  case.;  and  those,  it  is  admitted 
would  be  a  confirmation.  However,  I  will  take  time  to  con- 
sider of  this  point,  and  will  look  into  the  cases  of  Lord  Falk- 
land, (18)  and  of  Chohnondelei/  v.  Cholmondeley ,  the  last  of 
which  was  heard  by  consent. 

Afterwards,  on  the  26th  June,  the  counsel  informed  the  ^^^^^  Shepherd 

V.  Ingram, 

Court,  that  upon  searching  the  papers  of  Mr.  Shepherd,  it  July  20,  1764, 
was  discovered  that  he  had  articled  for  sale  of  the  after-  appTica"tfof  of 
purchased  lands,  which  put  an  end  to  the  3d  question.  (19)        rents  and 

profits  amongst 

tlie  children  of  Frances  Gibson,  oi\iQXVf\s^  Shepherd. 

Note.  On  the  22d  of  May  1767,  on  an  appeal  by  the  de- 
visees of  Rogers,  the  heir  at  law,  from  the  determination 
upon  the  2d  question,  the  decree  was  affirmed  by  Lord  Cam- 
den, C.  who  said  it  was  a  very  clear  case. 


(15)  1  Ves.  437.  also  do  lands  contracted  for  in  that  iu- 

(16)  3  Bro.  P.  C.  107.  terval,  Broome  v.  Monk,  10  Ves.  605. 

(17)  So  decided  in  the  case  of  611.  Hulmc  \.  Hci/gate,  I  Mer. 'iSd., 
Barnes  v.  Crozoe,  1  Ves.  jun.  486.  and  the  effect  will  be  the  same,  though 
S.  C.  4  Bro.  C.  G.  2.,  and  therefore  the  codicil  relate  only  to  personal  estate, 
where  the  will  contains  a  general  de-  Piggot  v.  Waller^  7  Ves.  98.  See 
yise  of  lands,  those  purchased  in  the  Jackson  v.  Iliitlock,  post  437.  At- 
interval  between  the  dates  of  the  will  torney-General  v.  Dozening^  post  573. 
and  codicil  puss.  See  Barnes  v.  Ct^ozce,  Carte  v.  Carte,  ante  32. 

ub.  sup.   Piggot  V.  Waller,  7  Ves.  9*S.       (18)  %  Eq.  Ca.  Abr.  768. 
liowleij  V.  Eijtonj  2  Mer.  129.    So       (19)  Post  448. 
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Case  42.        Doctor  POTTER  and  Others,,  against  Doctor  CHAP- 
MAN and  Doctor  PAUL. 


At  Lincoln's 

Jun"29!l750.  [Lib.  Reg.  1749.  B.  fo.  382.] 


[s.  c.  1  Dick.  Doctor  Potter,  the  late  Archbishop  of  Canterhury^  by  his 
Archbishop  devised  as  follows  :  "  Item^  I  give  and  bequeath  unto 
Potter  devised  my  executors  (Doctor  Andrews^  since  deceased  \  Doctor 
trusteei°"re-^  -^^^^^  Doctor  Chapman)  all  my  options^  in  trust  ne- 
gard  being  had  "  vertheless  that^  in  disposing  of  the  said  options,  regard  be 
t?on  o/ the°m,"  "  ^^^^5  according  to  their- discretions,  to  my  eldest  son  Doc- 
according  to  ce  ^Qj,  Potter,  Archdeacon  of  Oxford ;  to  mv  sons-in-law,  hus- 

their  disore-  e         ^       ^  j       ^  j  y 

tion,  to  his  bands  of  my  daughters  ;  to  my  present  and  former  chap- 

i^^^the^hus?'^'  "  lains,  and  other  my  domestics,  particularly  Doctor  Tuns- 

bands  of  his  tall  my  chaplain,  and  Doctor  Hall  my  librarian ;  also  to 

pres^en^and^^^  "       worthy  friends  and  acquaintance,  particularly  to  the 

former  chap-  «  Reverend  Doctor  Richardson. 

Jams,  &c. ; 

held  a  personal  trust :  and  the  treasurership  of  Chichester  being  vacant,  one  of  the  trustees 
might  present  the  other,  he  being  within  the  description  in  the  will.  (1) 

The  treasurership  of  Chichester  being  one  of  the  options, 
and  becoming  vacant.  Doctor  Paul  presented  Doctor  Chap- 
man to  the  Bishop  to  be  installed.  Bill  by  plaintiffs  to  set 
aside  the  presentation,  and  for  an  injunction ;  the  latter  was 
obtained  till  answer  or  further  order ;  (2)  and  on  coming  in 
of  the  defendant's  answers,  motion  was  made  on  Thursday 
last,  to  have  the  injunction  continued  until  the  hearing  of 
the  cause,  which  was  adjourned  till  this  day  in  the  after- 
noon, for  the  reply  and  opinion  of  the  Court. 

Lord  Hardwjcke,  C. 

Two  heads  of  argument  have  been  made  use  of  by  the 
counsel  for  the  plaintiff. 

1st,  That  if  there  is  such  a  doubt  that  the  Court  can,  on 


(1)  See  the  observations  of  Lord 
Eldon,  on  the  principle  of  this  case, 

in  Brown  v.  Higgs,  8  Ves.  574.  

See  also  5  Ves.  504. 

(2)  Lib.  Reg.  1749.  B.  fo.  321.  The 
injunction  was  to  restrain  the  Bishop 


of  Chichester  and  his  substitutes  or 
agents  from  sending  out  any  instru- 
ment or  mandate,  or  doing  any  act  for 
the  institution,  &c.  of  the  defendant 
Chapman^  until  answer  or  further  or- 
der. 
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hearing,  make  any  decree  whatsoever,  the  one  way  or  the  Potter, 

other,   it   is  reason  to  continue  the   injunction  till  the  against 
,      .  Chapman. 
hearing. 

2d,  That,  according  to  the  construction  of  this  will,  the      [  99  ] 
plaintiffs  may  come  into  this  Court,  and  restrain  the  defend- 
ants from  presenting  Doctor  Chapman^  and  oblige  them  to 
present  the  plaintiffs  in  order  as  they  stand. 

As  to  the  1st,  there  is  no  ground  for  it.  It  is  the  first  time 
I  ever  heard  it  said,  that  on  the  mere  bringing  a  bill,  let  the 
fate  of  it  be  what  it  will,  an  injunction  must  be  continued  to 
the  hearing.  It  was  compared  to  the  case  of  a  quare  impedit  at  ^^J^^^J^^^^^Xt 
law,  wliere  the  party  is  entitled  to  a  ne  admit tasj  but  there  and  so  also  is  a 
is  a  wide  difference :  quare  impedit  is  of  right ;  and  a  ne  ad-  ^y\^(chT&con- 
mittas,  which  is  consequential,  is  so  too  ;  but  that  is  not  the  sequential.] 
case  of  an  injunction  out  of  this  Court,  for  that  is  discre- 
tionary, and  granted  upon  the  circumstances  of  the  case  : 
there  is  no  such  thing  as  an  injunction  until  hearing  being  of  Jjjg^^o^m^t 
course;  indeed  there  are  some  provisional  injunctions  of  grant  injunc- 
course,  as  where  there  is  a  delay  by  the  defendant  in  not  [|n\earin^.^^^' 
putting  in  his  answer ;  but,  on  the  answer  coming  in,  the 
Court  will  judge  whether  the  injunction  shall  be  continued 
or  not.    There  cannot  be  a  stronger  instance  that  such  in-  [in  case  of  an 
junctions  are  not  of  course,  than  the  case  of  waste.    After  g"^y"f^'°tg^^^i,e 
answer  come  in  and  affidavits  read  (for  in  that  instance  afti-  Court  will,  on 
davits  may  be  read),  the  Court  will,  according  to  their  dis-  comingTn!  use 
cretion,  continue  the  ini unction  till  hearing  or  not,  and  yet  j^s  dis^cretion, 

;  1         n     1  1      whether  It  IS 

the  plaintiff  may  go  on  with  the  cause,  and  finally  have  a  de-  to  be  continued 
cree  to  stay  waste.  the  hearing 

or  not. J 

[And  in  such  cases  affidavits  may  be  read.(3)] 

As  to  2d  question :  There  is  a  preceding  clause  in  the 
will,  which  speaks  the  intention  of  the  testator  still  stronger 
than  that  on  which  the  question  arises ;  by  that  he  gives 
certain  legacies,  and  to  such  other  persons  as  his  executors 
shall  think  fit,  10/.  a-piece  for  mourning.    If  this  trust  has      f^^sos  of 

^  personal  trust 

under  a  will,  the  Court  never  interferes,  unless  the  trust  be  corruptly  executed. (4)] 


(3)  See  Strathmore  v.  Bowes,  2 
Bio.  C.C.88.  S.C.  1  Cox.163.  2  Dick. 
673.  Norzoaij  v.  lioiae,  19  Yes.  154. 
Peacock  \.  Peacock,  16  Yes.  49.  Lazv- 
soti  V.  Morgan,  1  Price,  303. 

(4)  Sec  Pcnsc  v.  Thuisey,  2  Madd. 
3  62.  Fre?ich  v.  Davidson,  3  Madd. 
396.  Where  the  discretion  of  a  trustee 


is  to  be  exercised  on  matter  of  opinion 
and  judfrnient,  the  Court  will  not  inter- 
fere; but  where  that  discretion  is  to  be 
exercised  oh  matter  of  fact,  tlie  Court 
will  refer  it  to  the  INlasler,  IValKcr  v. 
Walker,  5  Madd.  424.  Brazen  v. 
Higgs,  8  Yes.  574. 
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[  100  ] 


not  been  executed  corruptly  by  the  executors^  the  Court 
would  not  interpose  5  it  never  does  in  a  personal  trust. 
Q.  Whether  this  is  a  case  of  that  kind  ?  And  I  am  of  opi- 
nion it  is.  It  would  be  almost  an  indecency  in  the  Court  to 
order  presentations  to  be  made  of  the  several  persons  named 
in  the  will,  in  the  order  they  stand. 

Objection  :  That  Doctor  Chapman  is  not  entitled  to  be 
presented  at  all ;  but  it  appears  he  was  formerly  chaplain 
to  his  Grace,  and  is  within  the  description  of  the  will. 

Objection  :  That  by  making  Doctor  Chapman  an  exe- 
cutor and  trustee,  the  Archbishop  intended  he  should  not 
present  himself ;  and  it  was  said,  that  by  reason  of  the 
death  of  Doctor  Andrews,  the  defendant  Chapman  could 
not  be  presented  ;  but  the  trust  is  given  to  them  «5  executors, 
and  on  the  death  of  one  it  survives. 

The  will  does  not  direct  that  the  presentations  should  be 
of  persons  in  afty  particular  order ;  the  words  are,  regard 
he  had and  even  those  words  were  thought  by  the  testator 
to  be  too  strict;  and  he  has  added,  "  according  to  their  dis- 
cretion,'^ What  ought  to  be  the  view  in  disposing  of  these 
benefices  ?  That  the  persons  be  most  fit  for  serving  the 
church.  It  may  be  that  one  of  these  persons  is  most  pro- 
per for  a  parochial  cure ;  another  for  a  dignity ;  another  for 
the  mastership  of  an  hospital.  And  shall  it  be  said  that  the 
trustees  are  bound  to  present  the  person  that  stands  first 
named,  though  the  most  unfit  person  for  the  particular  be- 
nefice vacant  ?  Is  it  proper  for  a  Court  of  Equity  to  deter- 
mine on  these  circumstances  ?  It  is  a  mere  personal  trust 
and  discretion ;  it  might  also  happen  that  some  of  these 
persons  become  unfit  and  incapable  of  being  promoted  by 
their  own  fault  and  misbehaviour.  Are  the  trustees  to  over- 
look this  ?  It  might  be  a  proper  object  of  their  discretion, 
and  yet  not  such  a  cause  as  the  Bishop  could  object  on  pre- 
sentation. But  if  they  stood  equal,  cceteris  paribus,  yet  the 
trustees  ought  to  consider  the  quantity  of  preferment  each 
has  (not,  at  all  events,  to  pass  over  him  that  has  more,  and 
]present  him  that  has  less,  but  to  exercise  a  discretion)  5  the 
largeness  of  family  might  have  weight ;  there  cannot  be  a 
stronger  case  of  intention  that  personal  discretion  should  be 
exercised.  If  the  trustees  act  corruptly  and  simoniacally, 
or  for  their  own  benefit,  this  Court  will  interpose ;  indeed 
the  present  disposition  is  for  the  benefit  of  one  of  them,  but 
he  is  clearly  an  object  of  the  testator's  intention. 
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As  to  the  case  of  TFarhurton  v.  JVarhurton,  cited  out  of  Potter 
2  Vern.  420.  there  was  a  rule  prescribed  by  the  testator  for 
the  exercise  of  the  discretion  of  the  trustees^  viz.  according     ^  ^ 
to  their  need  and  necessity. 

It  was  made  a  doubt  whether,  in  case  of  the  death  of  Doc-     C  101  ] 
tor  Paul,  the  defendant  Chapman  would  not  be  incapable  of 
any  of  these  options,  for  he  could  not  present  himself,  and 
after  the  death  of  the  incumbent  he  cannot  assign  the  trust. 
It  was  said  in  answer,  that  he  may  offer  himself;  but  in  W 'it-  Surviving  tms- 
son's  Complete  Incumbent  (a  very  well  wrote  book),  the  rea-  preseSim- 
son  why  he  cannot  present  himself  is  said  to  be,  because  it  self.(5) 
would  not  create  a  plenarty,  and  so  Davis'  Reports  77*  I 
have  no  doubt  of  it ;  never  was  clearer  in  my  opinion.  As  to  If  the  Bishop 

.,.  T        -     ,  (, .       .     ,1  •  from  whom  the 

the  possibihty  suggested  at  the  bar,  of  the  option  m  this  case  Archbishop 
beinar  lost,  if  the  Bishop  should  die  or  be  translated  before  ^i^'^^^  ^}}^  °P'. 

o         ?  i  ...  tion,  dies  or  is 

this  affair  is  determined,  I  will  give  no  opinion  to  bind  niy-  translated  he- 
self  ;  but  am  apprehensive  it  will  be  lost :  my  reason  is^  the°op^?oSls' 
these  options  are  made  effectual  by  deed  of  grant  from  the  ^ost  [sera- 
Bishop  :  he  can  grant  for  no  longer  than  he  is  incumbent 
on  the  bishopric.    The  executors  or  administrators  of  the  The  executors 

„         iii/'iiiTi         of  the  Archbi- 

Archbishop  cannot  present  after  the  death  or  the  Bishop,  shop  cannot 
though  the  vacancy  happened  in  his  lifetime,  but  the  pre-  [hTdeat?/oT 
sentation  falls  to  the  Crown  during  the  vacancy  of  the  see.  the  Bishop, 
Suppose  a  Bishop  has  the  advowson  of  a  living  within  the  ctncy\appen" 
diocese  of  another  Bishop  (in  which  case  he  has  the  present-     in  his  life- 

.  time;  but  the 

atlon),  and  presents  to  it,  and  beiore  institution  dies,  alter  presentation 
his  death  no  institution  can  be  upon  that  presen  ation,  but  ^^^^  ^^^^ 

A  ^  ^  Crown. 

[If  a  Bishop,  having  an  advowson  in  another  diocese,  present,  and  die  before  institution,  there 
can  be  no  institution,  but  it  falls  to  the  Crown.] 


(5)  After  the  death  of  Dr.  Vaul^ 
another  of  the  options,  the  precentor- 
ship  of  Chichester  became  vacant,  to 
wliich  Dr.  Chapman  presented  a  Mr. 
^ t'?27/er,  nephew  to  the  Archbishop.  Dr. 
Richardson^  one  of  the  Archbisiiop's 
sons-in-law,  thereupon  filed  his  bill  in 
(Chancery,  charginir,  that  Dr.  Chapman 
had  agreed  with  Vomer  that  he  should 
exchange  the  precentorship  with  him, 
for  some  other  pn^ferment  of  less  value, 
and  prayed  an  injunction.  Lord  Ilcn- 
Icy.,  on  the  cause  coming  on,  said  he 
had  no  doubt  to  say,  that  the  Court 
would  not  have  suHered  Dr.  Chapman 
to  have  abused  his  trust  by  taking  any 
iliiug  to  himself;  and  furthe  r,  that  if  there 


w^cre  sufficient  proof  that  the  defendant, 
Chapman.)  had  made  a  bargain  with 
Mr.  Venner^  for  presenting  him  to  his 
option,  he  would  set  aside  such  pre- 
sentation with  indignation.  His  Lord- 
ship, however,  did  not  think  there  was 
sufficient  evidence  of  agreement  be- 
tween Dr.  Chapman  and  Vcnncr,  and 
therefore  dismissed  the  bill.  On  aji- 
peal  to  tlic  House  of  Lords,  March  22, 
1760,  the  decree  was  reversed,  and  an 
order  made^  that  Dr.  Chapman  should 
present  Dr.  Richardson.  See  1  Burn's 
Kccl.  Law,  245.  11  Bro.  P.  C.  Ldit. 
Toml.  318.  330. 

(6)  See  Gibs.  Cod.  115.  Burn's 
Kccl.  Law,  239. 
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[So  where  a 
Bishop  has  a 
right  of  colla- 
tion in  his  own 
diocese.] 


it  falls  to  the  Crown.  So  if  a  Bishop  has  right  of  collation 
in  his  own  diocese,  and  dies  before  collation  (which  is  equal 
to  institution  upon  a  presentation),  it  goes  to  the  Crown. 
If  so,  will  the  Bishops  granting  these  presentations  to  other 
persons  put  the  Crown  in  a  worse  situation  ?  The  case  of 
fruit  fallen,  with  respect  to  a  Bishop,  is  not  like  to  fruit 
fallen,  in  the  time  of  tenant  for  life ;  in  the  former  case  no- 
thing goes  to  the  executors  or  administrators  of  the  Bishop. 
Here  is  no  colour  of  equity ;  discharge  the  Injunction. 


Case  43.  BELL  against  CUNDALL, 


l^'.^^T^^ll'  '  [Reg.  Min.  Book,  2  July,  1750.] 

July  2,  1750.  L     =)  ■>  J7  J 

Bill  to  rectify  a  mistake  in  the  body  of  a  common  reco^ 
very  of  a  copyhold  estate,  suffered  at  a  Court  Baron,  held 
for  the  manor  of  Rippon,  in  1706,  as  entered  on  the  record, 
[  102  ]     where  the  name  of  the  vouchee  was  inserted  instead  of  that 
of  the  tenant,  and  so  vice  versa,  there  appearing  in  the 
margin  of  the  record  a  note  of  the  then  steward's  own  hand 
writing,  in  which  the  names  of  the  parties  were  properly 
wiirno^rectify  ascertained.    It  appeared  ,  on  the  pleadings,  that  the  re- 
a  mistake  of     mainder-man,  upon  the  foot  of  the  mistake  in  the  recovery, 
covery,  espe-    had  got  posscssion  of  the  estate,  and  had  sold  it  for  a  va- 
ciaiiy  after  a    j^^^ble  consideration. 

length  of  time, 

and  against  a  purchaser.  (1) 

Upon  opening  the  cause  by  the  plaintiff's  counsel.  Lord 
MardwicJce,  C.  declared  he  could  not  relieve,  especially 
after  such  length  of  time  ;  and  in  case  he  was  to  do  it,  it 
would  be  on  payment  of  all  the  defendant's  purchase  money, 
for  it  cannot  be  intended  but  that  the  plaintiff  knew  of  the 
mistake,  and  the  defendant  was  a  purchaser  for  a  valuable 
[No  instance     consideration  without  notice.    There  is  no  insta^ice  where 

where  this 

Court  has  amended  such  a  mistake  ; — in  the  Common  Pleas  it  is  often  done.] 


(1)  See  uishe  v.  Rogle^  1  Vera.  Freeman  v.  Freeman^  Pre.  Ch.  28. 
367.    1  Scriven  on  Copyholds,  604.    Clarke  v.  Weirdy  ib.  150. 
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this  Court  has  amended  any  mistake  in  such  a  recovery^  but  Bell 
in  the  Common  Pleas  it  is  often  done.  against 

Joill  dismissed. 


BARNESLEY  against  POWELL.     ,  Case  44. 


[Lib.  Reg.  1749.  A.  fo.  324.]  Aug.  4,  1750. 


Petition,  by  the  solicitor  for  Marnesley  (who  was  a  lu-  ~  '''^ji^tjju 

natic),  setting  forth,  that  he  had  expended  great  sums  V^j^^.^  ^^i^ii; 

money  in  prosecuting  suits  in  this  Court,  and  at  law,  against  '  - 

the  defendant  IP  owelty  on  behalf  of  the  lunatic,  and  praying  J^^-y^/^  £ 

that  he  may  be  at  liberty  to  enter  up  a  judgment  with  a    /  ' 

stay  of  execution  against  the  lunatic,  for  such  moneys^  that  /  ^~ 
thereby  he  may  have  a  lien  on  his  real  estates. 

Lord  Chancellor.    An  action  cannot  be  maintained  [A  solicitor 

against  a  lunatic,  but  it  must  be  against  the  person  that  em-  pa^-t^of  "luiia- 

ployed  the  solicitor,  who  is  the  committee.    If  a  solicitor  tic  cau  have  no 

prosecutes  to  a  decree,  he  has  a  lien  on  the  estate  recovered  for  ids  bill 

in  the  hands  of  the  person  recovering  for  his  bills ;  but  if  costs.] 

the  client  should  die,  the  solicitor  has  no  such  lien  on  the  sc^utir?.^  to^  a" 

estate  in  the  hands  of  the  heir  at  law,  unless  it  should  be  decree  has  a 

necessary  to  have  the  suit  revived,  and  then  the  lien  will  re-  tatc  recovemi 

vive  too.    In  the  present  case  the  committee  has  a  lien  on  ^^^^  hands  of 

.  .  .  .  the  person  re- 

the  lunatic's  estate,  and  I  will  assist  the  solicitor*  as  much  covering-  for 
as  l  ean,  therefore  declare  he  stands  in  the  place  of  the  com-  Ijot  h\'t'ho  ' 
mittec,  and  has  a  lien  on  the  lunatic's  estate.    Q.  If  he  ^'^^."ds  of  the 

heir. 

had  such  lien  ?    The  counsel  for  the  solicitor  doubted  of  it.    ^  \  -c  , 

[But  if  the 

suit  be  revived  the  lien  revives.]    Committee  of  lunatic  has  a  lien  on  the  lunatic's  estate  ;  the 
solicitor  employed  by  the  committee  declared  to  stand  in  his  place. 

N.B.  Nobody  appeared  for  Powell,  and  the  petitioner    [  *103  ] 
had  ill  his  hands  the  title-deeds  of  the  estate,  which  seems 
to  be  the  best  security.  (1) 


(  I )     \i  wiis  ictVrrod  to  tiio  Master  to 
"  tax  the  ])etltioner  liis  costs  of  snini^ 
out  and  proseCLiLinijj  two  commissions 
of  lunacy  aguiust  the  plaintilf,  and  also 


"  liis  feesiuul  disbursements  in  this  and 
"  ill  the  cross  cause,  both  at  law  and  in 
this  Court,  and  to  ent[nire  whatotlicr 
suits  and  businesses  had  been  solicited 


\ 
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"  or  performed  by  the  petitioner,  or 
"  for  or  on  behalf  of  plaintiff  or  his 
"  wife^  and  whether  the  same  were  for 

the  benefit  or  advantage  of  the  lu- 
"  natic  or  his  estate ;  and  if  so,  then 
"  to  tax  the  petitioner's  bill  of  fees  and 

disbursements  in  respect  thereof,  and 

to  take  an  account  of  what  suras  of 
"  money  the  petitioner  had  advanced 

and  paid  for  the  lunatic,  and  for  his 
^'  use,  and  upon  his  account,  and  for  what 
"  causes  and  purposes  the  same  were  so 
"  advanced  and  paid."  The  Master  by 
his  report  certified  8,316/.  1^.  lid.  due 
to  the  petitioner,  and  his  Lordship  de- 
clared "  that  Eliza^  the  wife  of  the  lu- 
"  natic,  and  Mr.  B.^  the  committee  of 
"  his  estate,  have  a  lien  upon  it,  and 
^'^  are  entitled  to  have  satisfaction  out 

of  the  personal  and  real  estate  of  said 
"  lunatic  for  what  they  have  or  shall 

pay,  or  are  liable  to  pay  on  account 
"  of  the  8,316/.  Is.  lit/.,  and  that  the 

petitioner  as  standing  in  the  place  of 
"  said  Eliza  the  wife,  and  said  Mr.  B. 

has  also  a  lien  upon,  and  is  entitled 
"  to  be  paid  out  of  the  said  lunatic's 

personal  and  real  estate,  what  is  due 
"  to  him  ;  and  the  said  Eliza  and  Mr. 
"  i?.,  and  said  petitioner,  are  to  be  at 
"  liberty  to  apply  from  time  to  time  for 
"  payment  of  said  8,316/.  Is.  lit/.,  or 
"  any  part  thereof,  and  the  considera- 

tion  of  the  interest  on  the  said  sum, 

or  so  much  as  should  remain  due,  was 

reserved,"  and  it  was  referred  to  the 
Master  to  tax  the- petitioners'  subse- 
quent costs.  It  appears  from  Mr.  Coxe's 
MSS.  Vol.  DD.  that  the  lunatic  not 
having  a  personal  estate  sufficient  to 
discharge  this  demand,  and  the  rents 
and  profits  of  the  real  estate  not  being 
sufficient  to  satisfy  the  principal  of  the 
debt,  the  solicitor,  on  the  5th  of  Au- 
gust, 1751,  petitioned  the  Chancellor 
that  this  debt  might  be  considered  in  the 
nature  of  a  mortgage,  or  as  sucIj  a 


charge  upon  the  estate  as  to  carry  in- 
terest, and  therefore  prayed  that  he 
might  be  paid  interest  for  this  debt  at 
the  rate  of  4/.  per  cent,  yearly,  as  it 
should  become  due,  out  of  the  rents  and 
profits  of  his  real  estate.  But  Lord 
Hardwicke^  Chancellor,  was  of  opinion, 
though  it  was  reasonable,  that  the  peti- 
tioner should  be  paid,  yet  that  he  could 
not  allow  it  in  this  way,  for  he  said 
that  he  never  knew  any  instance  where- 
in a  solicitor's  demand  had  been  per- 
mitted to  carry  interest,  and  he  doubted 
whether  interest  could  in  any  case  be 
allowed  for  the  demand  of  a  committee. 
But  ordered  that  what  money  appeared 
to  be  in  the  hands  of  the  committee 
should  be  paid  out  to  the  petitioner  in 
part  discharge  of  his  demand,  with  liber- 
ty to  apply  again  as  other  money  should 

be  got  in.  "  Without  prejudice  to 

"  the  question,  whether  he  was  entitled 
"  to  any  interest  on  the  sum  reported 
"  due  to  him."    Lib.  Reg.  1750.  A. 

fo.  592  a.^  That  a  solicitor  has  a  lien 

on  the  fund  recovered  in  a  suit  for  his 
costs.  See  Welsh  v.  Hole,  Dougl.  238 
Ex  parte  Price,  2  Ves.  sen.  407.  Tur- 
win  V.  Gibson,  3  Atk.  720.  Mitchell  v» 
Oldfield,  4  T.  R.  123. .  So  likewise  for 
a  sum  awarded  in  favour  of  his  client. 
Onnered  v.  Tull,  1  East.  464.  And  a 
solicitor  may  obtain  an  order  to  stop  his 
client  from  receiving  money  recovered 
in  the  suit  till  his  bill  is  paid,  16  Ves. 
282.  See  Beames  on  Cost,  317.  2  Hul- 
lock  524,  and  cases  there.  But  it 
seems  doubtful  whether  the  lien  ex- 
tends to  any  costs  beyond  those  in- 
curred in  the  cause,  Dann  v.  Church,  4 
Madd.  391.  Worr all  ^.  Johnstone,  2 
J.  &  W.  218.;  where  however  the  so- 
licitor has  in  his  possession  the  instru- 
ment on  which  the  clients  right  to  the 
fund  rests,  he  has  been  held  to  have  a 
general  lien  on  the  fund  recovered,  see 
the  last  case. 
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GAGE  against  BULKELEY.  Case  45. 


[Lib.  Reg.  1749.  A.  fo.  516.1  la  Chancery, 

^  Aug.  7,  1750. 

  [S.  C.  1  Ves. 

,544.] 


On  motion  to  stay  proceedings  on  one  of  two  bills  that  had  qq^j^^i  will  not 
been  filed  for  the  same  purpose  against  the  defendant,  the  stay  proceed- 

.  1  1  •       If  •  1  •  ii^gs  on  either 

one  by  the  party  interested  nmiseli  m  a  copartnership  ac-  of  two  bills 
count,  and  the  other  by  an  assignee  of  that  plaintiff.  brought  for  the 

^  J  o  X  same  purpose, 

one  by  the  assignee  of  the  party  interested,  and  the  other  by  the  party  himself;  but  if  they 
proceed  to  hearing,  the  Court  will  dismiss  that  which  is  improperly  brought. 

Lord  Hardwicke,  C. 

This  Court  will  never  grant  such  motion  to  stay  proceed-  Court  will  not 

ings,  but  where  several  bills  are  brought  by  the  same  person,  prolTeedTnc^fon 

and  for  the  same  thing ;   or  in  case  of  an  infant,  where  one  of  two 

several  bills  are  brought  by  several  procMeii  amys  for  the  game  purpose, 

same  thing.    As  the  infant  is  interested  in  the  thinsr,  this  unless  both  are 

-11   .  1  T  ^    1      brought  by  the 

Court  will  interpose,  and  stay  proceedings  on  one  of  the  same  person, 
bills  J  but  the  rule  of  the  Court  has  never  been  carried  fur-  -^^^^^'(1 
ther,  nor  could  it,  without  the  Court  acting  arbitrarily,  for 
every  person  in  a  free  country,  as  this  is,  has  a  right  to 
bring  his  suit,  and  be  heard. 

There  does  not  seem  such  unreasonableness  in  bringing 
two  bills  by  different  people  for  the  same  thing,  no  more  than 
two  actions  at  law,  where  one  is  in  the  name  of  the  party 
himself;  and  because  he  may  think  it  unsafe,  another  may 
be  brought  for  the  same  matter,  in  the  name  of  his  trustee. 


(1)  In  Murray  v.  Sliadwell^  17  Ves. 
354.,  Lord  £Wo?z  held,  that  the  regular 
way  of  obtaining  such  a  reference  was 
by  plea,  and  not  by  motion,  and  his 
f/ordship  said,  that  lie  could  find  no 
other  case  except  an  anonymous  one, 
cited  from  Mosely,  p.  208,  in  support 

of  its  being  granted  on  motion.  In 

cases  of  infants^  such  references  are  of 
course  on  motion,  Sullivan  v.  Sullivan, 
2  Meriv.  40.  liut  where  in  such  cases, 
one  of  two  suits  has  arrived  at  a  decree, 
and  the  other  has  not,  it  is  not  usual 
to  make  this  reference.  Taylor  v.  Old- 


ham, 1  Jac.  528.  And  where  tlie Master 
reports  in  favour  of  one  suit,  the  Court 
will  not  dismiss  the  other  before  decree, 
unless  by  consent,  Mortimer  v.  IVebb, 
1  Swans.  358.  In  Pott  v.  Gallini,  1  S.  & 
S.  209,  Sir  J.  Leach,  V.  C.  held,  that 
wliere  there  has  been  a  prior  decree,  and 
a  second  suit  for  the  same  accounts,  and 
no  further  relief  can  he  had  before  the 
Master  than  in  the  Rrst  suit,  a  motion 
may  n^ade,  that  the  proceedings  in 
t]\e  second  suit  be  stayed,  and  that  the 
plaintilfmay  go  in  before  the  Master  in 
the  lirst  suit. 
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Gage  that  if  he  should  fail  in  the  one,  he  may  succeed  in  the 
^-         other  5  so  an  assignee  may  file  one  bill  in  his  own  name, 

^uLKELETt.  ^^^j  another  in  the  name  of  the  assignor,  for  the  same 
reason  ;  but  if  he  brings  them  on  to  hearing,  the  Court  will 
dismiss  that  which  was  brought  improperly,  with  costs. 

[  104  ]  iV".  B.  In  this  case  an  affidavit  was  made,  that  the  same 
solicitor  and  clerk  in  Court  were  employed  in  both  bills  | 
and  that  it  was  believed  the  same  person  was  to  be  at  the 
expence  of  both,  which  was  not  denied  by  the  other  side. 
It  also  appeared  by  the  deed  of  assignment,  that  the  assignee 
was  to  be  at  the  expence  of  all  suits  ;  all  which,  Lord 
Chancellor  confessed,  carried  great  marks  of  suspicion  that 
it  was  a  contrivance  :  nevertheless  denied  the  motion. 


Case  46. 
Aug.  10,  1750. 

Committee  of 
the  person  and 
estate  of  lu- 
natic, with 
restriction  not 
to  receive  any 
part  of  the  es- 
tate. 

Receiver  ap- 
pointed of  the 
estate.  (2) 


Ex  parte  BILLINGHURST,  in  the  matter  of  BILLING- 


HURST,  a  Lunatic. 


(1) 


On  petition  by  the  brother  to  be  committee  of  the  person, 
and  that  a  receiver  may  be  appointed  of  the  estate,  the  heir 
at  law,  who  with  the  brother  was  the  only  next  of  kin,  de- 
clining to  be  committee  of  the  estate  from  his  circumstances, 
and  not  being  able  to  give  the  security  required  : 

Lord  Chancellor,  after  declaring  it  to  be  an  unusual 
thing,  and  after  some  deliberation,  appointed  the  petitioner 
committee  of  the  person  and  estate,  with  a  restriction  not  to 
receive  any  sums  of  money,  part  of  the  lunatic's  estate,  and 
referred  it  to  the  Master  to  appoint  a  receiver,  who  is  to  ac- 
count and  pay  the  balance  to  the  accountant-general,  after 
paying  what  shall  be  allowed  to  the  petitioner  for  mainte- 
nance of  the  lunatic. 


(1)  The  Order-book^  of  the  year  note  (2).  Ex  parte  i^«d'c/(^(?5  1  J.  & 
1750,  is  missing.  W.  639. 

(2)  See  Amteslej/^s  case,  ante  78. 
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TRAVERS  and  Others,  against  LORD  STAFFORD        Case  47. 
and  Others. 


.      •  At  the  first  seal 

before  Mi- 

[Lib.  Reg.  1749.  B.  fo.  610.]  Stoctober 

15,  1750,  at 

— - —  Lincoln's  Inn 

HaH. 

Plaintiff  brought  bill  for  injunction  to  stay  defendant's  [S.  c.  2  Ves. 
proceedings  at  law,  and  injunction  was  granted,   till  de-  ^^'^^^^^^ 
fendant's  answer  came  in,  and  then  upon  the  merits  it  was  junction  is  dis- 
dissolved;  plaintiff  filed  a  supplemental  bill  for  the  same  ^g^f^g^^j^^ 
matter,  and  on  the  defendant  praying  time  to  answer,  moved,  plaintiff 
"  as  of  course,"  for  an  injunction,  till  answer  put  in  on  mo-  ^^i^o^hlln^ 
tion  to  discharge  that  order.  a  supplemental 

^  bill  for  the 

same  matter,  he  cannot  of  course  move  for  an  injunction  till  answer. 

.  Lord  Chancellor  declared  the  rule  of  the  Court  to  be,  [  105  ] 
that,  when  an  injunction  is  dissolved  on  the  merits,  and  after  [Where  m- 

y  J  ^  ^     junction  was 

that  the  plaintiff  amends  his  bill,  or  brings  a  supplemental  bill  issued  irregu- 
for  the  same  matter  he  cannot  of  course  move  for  an  injunc-  ^MJudanUiad 
tion  till  answer,  but  it  must  be  moved  specially,  with  notice,  not  waived  ob- 

11.  ^.   1  1      1  •  1  1    r        jection  to  the 

that  the  whole  circumstances  oi  the  case  may  be  laid  beiore  irregularity, 
the  Court,  (1)  otherwise  it  would  tend  to  delay  and  vexation  thue^to""  ^^"^ 
ad  infinitum.   He  also  observed,  that  the  defendants  asking  answer,] 
for  time  to  put  in  his  answer,  is  not  a  waver  of  the  irregu- 
larity, for  that  did  not  relate  to  the  injunction ;  for  he  was 
obliged  to  do  it,  whether  an  injunction  had  been  moved  for 


(1)  Anon.3  M\.G9i.  Lady  Mrtr/c- 
ham  V.  Dickenson^  1  Ves.  jun.  30.; 
and  see  Edzcards  v.  Jenkins^  3  Bro. 
C.  C.  425.  The  facts  stated  by  way 
of  amendment  must  be  verified  by  affi- 
davit, Norris  v.  Keniicdy^  11  Ves. 
565.  Bliss  V.  Boscazoen^  2  V.  &  B. 
103.  James  v.  Dozoncs^  18  Ves.  523.; 
and  sucli  facts  must  liave  come  to  the 
knowledge  of  the  plaintilT  subsequently 
to  filinfr  the  orit^inal  bill,  Vqxin  v. 
Mortlock,  2  M(M•.^'17y.  See  Sharp  v. 
Ashlon,  3  V.  6c  15.  14H.  And  the  de- 
fendant must  be  iu  default^  James  v. 


DocDues,  18  Ves.  523.  But  it  is  not 
necessary  he  should  be  in  contem])t^ 
Vipan  V.  Mortlock,  2  Mer.279.  Al- 
though an  injunction  is  not  applied  for 
on  the  original  bill,  yet  if  tlie  bill  is 
afterwards  amended,  an  injunction  will 
be  granted  as  of  course,  on  the  defendant 
taking  an  order  for  time  to  answer  the 
amended  bill,  Statham  v.  Hiiglies^  2  S. 
&  S.  382.  As  to  where  the  Court  will  al- 
low of  amendment,  without  prejudice  to 
an  injunction,  see  SJiarp  v.  Ashton^  3 
V.  &  !].  148.  Pen  fold  v.  Stoveld,  3 
Mad.  471. 


105 


CASES  IN  CHANCERY. 


Travers    or  not:  but  if  he  had  moved  to  have  execution  awarded  at  law, 
against     but  not  actually  levied,  that  would  have  been  acknowledging 
the  injunction,  and  dispensing  with  the  irregularity  of  it. 

Order  discharged. 


Lord  Sta.f 

FORD. 


Case  48. 


FARRANT  against  LEE. 


[S.  C.  3  Atk. 
723.] 

Termor  may 
have  injunc- 
tion to  stay- 
waste  against 
his  lessee.(2) 


[Lib.  Reg.  1750.  A.  fo.  184.  nom.  F arrant  v.  jLoue^.] 


Plaintiff,  being  a  termor  at  ground  rent,  brought  a  bill 
against  his  lessee  to  stay -waste,  and  moved  at  the  Rolls  for 
an  injunction,  but  was  denied;  and  it  was  now  moved  again 
before  Lord  Chancellor,  and  granted.  (1) 


(1)  It  appears  from  Lib.  Reg.,  that 
the  plaintiff  was  assignee  of  an  original 
lease  for  a  long  term  of  years  in  the 
premises. — That  one  Atldnson  was  en- 
titled to  the  inheritance,  and  that  the 
plaintiff  had  for  several  years  paid 
him  the  ground-rent  reserved  by  the 
lease. — That  the  defendant  was  in  pos- 
session of  the  premises  under  an  agree- 
ment with  the  plaintiff,  for  one  year 
certain,  and  half  a  year's  warning,  at 
the  rent  of  15/.  It  was  sworn  by  the 
affidavit  of  the  plaintiff,  that  the  defend- 
ant since  he  entered  into  possession  had 
pulled  down  and  demolished  the  clo- 
sets, partitions,  and  other  things  in  the 
house. — That  he  had  undermined  the 
chimnies,  so  that  the  house  was  in 
danger  of  falling. — That  he  had  cut 
down  trees  in  the  garden,  and  destroyed 
the  fences,  and  was  daily  committing 
some  other  waste  on  the  premises  ;  an 
injunction  was  granted  to  stay  defend- 
ant from  committing  any  further  waste 
on  the  said  premises  till  answer  and 


further  order. 

(2)  So  where  A,  is  tenant  for  years, 
remainder  to  B.  for  life,  remainder  to 
C.  in  fee.  B.^  though  he  cannot  bring 
waste,  as  not  having  the  inheritance,  is 
nevertheless  entitled  to  an  injunction 
against  A..^  RoswelPs  case,  1  Roll. 
Abr.  377. ;  and  see  Bavies  v.  Leo, 
6  Ves.  787.  See  Tracy  v.  Tracy^  1 
Vern.  23.  So  trustees  to  preserve  con- 
tingent remainders  may  bring  bill  to 
stay  waste  against  the  tenant  for  life. 
In  Perrot  v.  Ferrot^  3  Atk.  210.,  and 
Garth  v.  Cotton^  ib.  754.  See  Dayrell 
V.  Champneys^  1  Eq.  Abr.  400.  So 
where  there  is  tenant  for  life  subject  to 
waste,  remainder  for  life  dispunishable 
for  waste,  remainder  in  fee,  the  Court 
will  not  suffer  an  agreement  between 
the  two  tenants  for  life  to  commit 
waste,  to  take  place  against  the  re- 
mainder-man before  the  time  when  se- 
cond tenant  for  life's  power  commences, 
Robinson  v.  Litton^  3  Atk.  210. 
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HUGHES  against  BRAND  and  Others.  Case  49. 


TLib.  Reg.  1750.  A.  fo.  465.1  In  Chancery, 

^  May  8,  1751. 

Bill  by  plaintiff,  as  lessee  of  a  piece  of  ground  under  a  lease  Power  for 

from  the  trustees  of  Magdalen  College,  against  the  trustees  turnpike  to 

of  the  turnpike  road  from  Ke7it  street  to  Blackheath  in  Kent,  ^^^^^o^  F^^el, 

^  .  except  in  gar- 

to  Stay  them  from  digging  gravel  there,  and  to  be  quieted  m  dens;  held  the 

the  possession.    Q.  Whether  the  exception  of  gardens  in  the  te'^nds^to^fields 

turnpike  act  extends  to  fields  planted  with  garden  stuff,  or  planted  with 

only  to  gardens  annexed  to  houses  ?  garden  stuff. 

Lord  Chancellor,  upon  the  opening,  was  clear  it  ex- 
tended to  fields  planted  with  garden  stuff.  (1) 


,(1)  The  ground  in  question,  three 
acres  and  a  half,  had  been  added  by 
the  plaintiff,  who  was  a  gardener  bj 
trade,  to  seven  acres  occupied  by  him 
as  a  gardener.  The  defendants,  the  trus- 
tees, insisted,  that  the  exception  in  the 
act  of  parliament  as  to  gardens,  applied 
only  to  house  garde?7s^  and  that  the 
present  ground  was  therefore  not  with- 
in the  exception.  On  the  20th  of  De- 
cember, 1748,  an  injunction  was  award- 
ed to  quiet  the  plaintiff  in  such  pos- 


session of  the  premises  as  he  had  at  the 
time  of  filing  his  amended  bill,  and  for 
five  years  before,  to  continue  till  hear- 
ing, see  1  Ves.  sen.  188.  Suppl.  by 
Belt,  p.  108.  On  the  cause  now  coming 
on  for  hearing,  an  issue  was  directed, 
to  try  how  much  plaintiff  had  been 
damnified,  by  the  defendants,  &c. 
breaking  up  the  soil,  and  carrying 
away  the  gravel  in  the  garden  in  ques- 
tion ;  and  the  order  of  20th  December, 
1748,  was  continued. 


PINNELL             HALLETT  and  Others.  [  106  J 
  Case  50. 

[Lib.  Reg.  1750.  B.  fo.  590.1  '  In  Chancery, 

May  10,  1751. 

Bill  by  plaintiff,  for  a  performance  of  articles  entered  into  by  [^,;S;-7  Y*^^' 
bis  father,  Richard  Pinnell,  deceased,  before  luarriage,  by 

Covenant  in 

iMjirnaRc  articles  to  hwy  lands  of  dear  yearly  value  of  500/.  and  settle,  &c.  he  directs  l)y  will, 
that  the  moiety  of  a  house  and  a  copyhold  estate  should  be  taken  as  part,  held  they  should  not. 
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PiNNELL 

against 
Hallet. 


which  he  was  to  purchase  and  settle  on  his  Wife  and  the  issue 
male  of  the  marriage^  lands  of  inheritance  of  the  clear  yearly- 
value  of  500/.  The  father  afterwards  purchased  some  estates, 
and  by  will  (not  attested  according  to  statute  of  frauds),  re- 
citing the  marriage  articles,  directed  lands  of  the  yearly  value 
of  190/.  to  be  bought,  which,  together  with  his  estate  at 
Mitcham^  let  on  lease  at  180/.  a  year,  the  moiety  of  a  house 
in  Idol-lane,  and  his  copyhold  estate  called  Marlford-farm^ 
&c.  he  bequeathed  to  his  wife,  without  impeachment  of  waste, 
remainder  to  the  uses  of  the  articles.  Q.  Whether  all,  or 
which  of  these  estates,  are  applicable  in  part  satisfaction  of 
the  covenant  ?  (1) 
Lord  Chancellor  was  clear  of  opinion,  the  moiety  of  the 

inheritance  of  a  certain  yearly  value  on  wife,  and  issue  male  of  the  marriage  are  not  satisfied 
by  devise  for  life,  without  impeachment  of  waste ^  remainder  to  uses  of  articles.  (2)] 

beyond  all  deductions  and  reprises  ; 
"  and  by  consent  of  plaintiff,  and  of  said 
Mary  the  widow, 


[Articles  to 
settle  lands  of 


(1)  Mary  Hallet  was  entitled  to 
500/.  East  India  Stock,  and  by  articles 
entered  into  previous  to  the  marriage, 
Richard  Pinnell  covenanted  in  consi- 
deration of  the  said  500/.,  and  of 
4,000/.  covenanted  to  be  advanced  by 
the  father  of  Mary  Hallet,  to  settle 
lands  of  the  yearly  value  of  500/.  over 
and  above  all  charges  and  expences,  to 
the  use  of  himself  for  life,  remainder 
to  Mary  for  life,  without  impeachment 
of  waste,  in  full  of  all  dower,  remain- 
der to  the  use  of  the  heirs  of  himself 
on  the  body  of  said  Mary  Hallet; 
for  want  of  male  issue,  to  himself,  his 
heirs  and  assigns  for  ever.  On  the 
marriage  the  4,000/.  was  paid  to  Pm- 
nelly  and  the  stock  transferred  to  him. 

 The  decree  directed  that  "  the 

"  personal  estate  should  be  applied  in 
course  of  administration  ; — that  so 
"  much  money  as  ought  to  be  applied 
out  of  the  said  personal  estate  in  per- 
"  formance  of  the  articles,  was  to  be 
considered  as  a  debt  thereon  by  spe- 
cial ty      that  the  said  estate  at  Mitch- 
am  should  be  applied  and  settled  in 
part  performance  of  the  said  marriage 
"  articles.    But  the  said  copyhold  es- 
"  tate,  and  the  said  moiety  of  the  house 
"  in,  &c.  were  declared  to  have  de- 
"  scended  to  the  heir  at  law  of  said 
"  chard  Pinnell ;  and  the  Master  was 
"  to  enquire  what  was  the  annual  value 
"  of  the  said  estate  at  Mitcham  at  the 
"  time  of  said  testator's  death,  over  and 


the  Master  was  to 
enquire  how  much  the  purchase-mo- 
ney of  lands  of  sufficient  yearly  value 
to  make  up,  together  with  said  estate 
at  Mitcham,  the  clear  yearly  value  of 
500/.  above  all  charges,  &c.  would 
"  amount  to ;  and  it  was  ordered,  that  so 
much  money  should  be  set  apart  out  of 
the  said  testator's  personal  estate,  and 
placed  out  at  interest  in  names  of  trus- 
tees, to  be  approved  of  by  the  Master  ; 
and  that  the  interest  and  dividends 
should  be  paid  to  said  M.  Pinnell  for 
"  her  life ;  and  by  like  consent,  the  said 
"  Mitcham  estate,  and  the  monies  to  be 
"  so  appropriated,  was  to  be  accepted  in 
"  full  satisfaction  of  said  marriage  arti- 
cles;  and  it  was  further  ordered,  that 
"  on  the  death  of  said  M.  P.,  the  capital 
"  of  the  said  securities  should  be  trans- 
"  ferred  to  the  plaintitF,  or  to  such  other 
"  person  as  should  be  entitled  thereto, 
"  and  the  plaintiff  or  such  other  person 
was  to  be  at  liberty  to  apply  to  the 
"  Court  for  directions  relating  thereto 
after  the  death  of  Mary  Pinnell,  and 
"  said  Mary  Pinnell  v/as  to  be  let  into 
"  possession  of  the  said  estate  at  Mitch- 
"  amy 

(2)  But  where  the  estate  to  be  set- 
tled is  not  covenanted  to  be  zoithout  im- 
peachment of  waste,  it  would  seem  that 
copyhold  estates  may  go  in  part  per- 
formance of  covenant  to  settle  real  es- 
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house  is  not^  because  it  is  not  tiie  kind  of  estate  intended  by  Pinnell 
the  articles.    2d,  That  the  copyhold  estate  is  not  applicable  against 
because  the  wife  is  to  take  the  estates  settled  for  life,  without  allet. 
impeachment  of  waste.  Besides,  the  copyhold  estate  appears 
to  be  of  the  nature  of  Borough  English,  and  therefore  cannot 
be  taken  as  part  satisfaction  to  eldest  son,  which  by  its  nature 
goes  to  the  youngest.   Another  question  was  made,  at  what  Directs  his  es- 
yearly  value  the  Mitcham  estate  was  to  be  taken,  because  it  on  kase  at 
was  purchased  at  180/.  a  year,  but  has  since  fallen  to  150/.  H^^-^XI^^nxn 
Lord  Chancellor  directed  the  Master  to  enquire  what  was  the  part  satifac- 
yearly  value  of  it  at  the  death  of  the  testator,  at  which  time  Jj^^afterwrrds 
it  became  a  satisfaction  pro  tanto  ;  and  said,  if  it  had  been  reduced  to 

\     7  •  ±-  1       j^i         7       150/.  a-year, 

purchased  at  the  time  of  the  marriage  articles,  the  value  heidtobetak- 
should  have  been  tahen  as  at  the  time  of  the  purchase;  (3)  ^gg^^^^Lord 
not  that  the  Master  is  to  consider  it  at  the  rent,  supposing  it  Londonderry  v. 
to  have  lessened  at  that  particular  time  by  any  accident,  such  ^Tojand  12' 
as  mortality  amongst  the  cattle.  Feb.  1763.(4) 


tates,  see  Wilks  v.  Wilks^  5  Vin.  Abr. 
293.  Sugd.  Vend.  613.  Though  Lord 
Hardwicke  seems  to  have  doubted 
this,  see  Attorney-General  v.  Whor- 
wood,  1  Ves.  541. 

(3)  See  Tyrconnel  v.  Duke  of 
Ancaster,  post  239.  and  note  there  ; 
and  see  note  to  Lord  Londonderry  v. 
Waine,  post  428. 

(4)  Post  424.    Mr.  Sugden^  in  his 


valuable  Treatise  on  the  Law  of  Ven- 
dors and  Purchasers,  page  614.,  says, 
that  "  where  the  purchase  is  made  bona 
^'Jide,  with  an  intent  to  perform  the 
"  covenant,  the  lands  must,  it  is  con- 
ceived,  be  taken  at  the  price  paid  for 
them,  or  at  least  at  their  value  at  that 
"  time,"  and  he  refers  to  Lechmere  v. 
Earl  of  Carlisle^  Ca.  T.  Talb.  80. 
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Case  51. 

Lord  Chan- 
cellor. 

May  21,  1751. 

[S.  C.  1  Bro. 
C.  C.  in  note.] 

Injunction  to 
stay  [tenant  for 
life  from  com- 
mitting] waste 
by  cutting 
trees  growing 
for  orna- 
ment. (1) 

[And  saplins 
not  proper  to 
be  felled.  (2)] 


OBRIEN  against  OBRIEN. 


[Lib.  Reg.  1750.  B.  fo.  264.] 


By  indenture,  dated  12th  March  1730,  between  the  defend- 
ant  Henry  Ohrien  and  Margery  his  wife,  of  the  first  part ; 
Henry  Stai?ier  and  Edward  Hogan,  of  the  second  part ; 
Richard  Connell  and  Pool  Hickman^  Esqrs.  of  the  third 
part ;  Francis  Burton  and  Robert  Hickman,  Esqrs.  of  the 
fourth  part ;  and  William  Stabler  of  the  fifth  part ;  in  con- 
sideration of  a  marriage  thentofore  had  between  the  defend- 
ant Henry  Ohrien  and  Margery  his  wife  j  and  in  perform- 
ance of  certain  articles,  dated  the  30th  of  October  1730, 
the  manors,  &c.  of  BlatheriuicJce,  in  the  county  of  North- 
ampton, and  TixQver,  in  the  county  of  Rutland,  were, 
amongst  other  estates,  conveyed  to  trustees,  to  the  use  of  the 
said  defendant  Henry  Ohrien,  for  life,  without  impeachment 
of  waste  ;  remainder  to  trustees,  to  preserve  contingent  re- 
mainders ;  remainder  to  the  first  and  other  sons  of  the  mar- 
riage between  him  and  the  said  Margery  in.  tail  male  ;  re- 
mainder to  the  first  and  other  sons  of  the  said  Henri/,  or 
any  after-taken  wife  in  tail  male  ;  remainder  to  the  plaintiff 
Donatus  Ohrien,  the  father,  for  life,  without  impeachment 
of  waste ;  remainder  to  his  first  and  other  sons  in  tail  male. 


(1)  See  HuhertV achington'' s  case, 
3  Atk.  215.  Charleton  v.  Charleton, 
cited  there.  Leighton  v.  Leighton,  1 
Pro.  167.  in  note.  Chamber  lay  ne  v. 
Bummer^  1  Bro.  C.  C.  166.  ib.  3  vol. 
548.  the  form  of  the  order  in  the  last 
case  (which  see  in  Mr.  Belfs  edition  of 
Brown,  1  vol.  p.  168.  and  in  Eden  on 
Injunctions,  188.)  is  now  commonly- 
used  See  6  Ves.  421.  in  note.  See 
Strathmore  v.  Bowes,  2  Bro.  C.  C.  88. 
Williams  v.  M'Namara,  8  Ves.  70. 
Lord  Tamworth  v.  Lord  Ferrers,  6 
Ves.  419.  Attorney-General  v.  Duke 
of  Marlborough,  3  Madd.  519.  Bishop 
of  London  v.  Webb,  1  P.  W.  528. 
So  where  trees  were  planted  to  shut  out 
an  object  from  view.  Day  v.  Merry, 


16  Ves.  375.;  and  where  clumps  of 
trees  were  planted  on  a  common,  at  a 
distance  for  the  benefit  of  the  view, 
Marquis  of  Downshire  v.  Sandys,  6 

Ves.  106.  See  1  Madd.  Ch.  Pr.  144. 

 V.  Copley,  3  Madd.  Rep. 

525.  But  if  gaps  are  made  by  tempest, 
to  cut  the  trees  for  uniformity,  is  not 
waste.  Lord  Bohem  v.  Lord  Stan- 
hope, Rolls,  9  March,  1808.  1  Madd. 
Ch.  Pr.  144. — —See  Lushington  v. 
Boldero,  6  Madd.  149. 

(2)  See  Lord  Castlemain  v.  Lord 
Craven,  2  Eq.  Ca.  Abr.  758.  22  Vin. 
Abr.  528.  Chamberlayne  v.  Dummer, 
1  Bro.  C.  C.  166.  S.  C.  ib.  3  Vol. 
548.  Lady  Strathmore  v.  Bowes,  2 
Bro.  C.  C.  88, 
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with  other  remainders  over  :  Henry  Ohrien,  the  first  tenant  Obrient 

for  life^  having  conveyed  his  life  estate  to  the  defendant  Sir  against 

Edivard  Obrien,  and  he  threatening  to  cut  down  all  the  Obrien. 

trees  and  timber  growing  on  the  estates  in  England,  the 

plaintiffs  filed  their  bill  against  the  defendants,  praying  an 

injunction  to  stay  the  defendants  from  committing  any  waste 

on  the  estate,  stating  the  above  settlement :  that  Henry  had 

no  issue  by  the  said  Margery,  and  that  they  had  been  long 

separated  :  that  great  part  of  the  timber  trees  growing  on 

the  said  estates  were  standing  and  growing  in  a  walled-in 

park  called  Blatheriuicke  Park,  and  stood  near  the  capital 

seat  of  the  family,  and  other  houses  upon  the  said  estate, 

and  either  served  for  the  shelter  thereof,  or  were  set  in  rows, 

walks,  vistoes,  avenues,  or  clumps,  and  were  great  ornaments 

thereto    great  part  whereof  were  of  a  late  growth,  being    [  108  ] 

planted  about  twenty-five  years  before,  and  many  thousands 

of  them  were  young  saplings,  greatly  beneficial  to  the  estate^ 

but  of  very  small  value  if  cut  down,  not  being  worth  above 

2s,  6c?.  a-piece,  one  with  another. 

Upon  an  affidavit  of  the  above  facts,  Mr.  Solicitor- Ge-  May  21, 1751. 
neral,  Mr.  Wilhraham,  and  Mr.  Waller,  this  day  moved, 
that  an  injunction  might  be  awarded  to  stay  the  defendants 
from  committing  any  waste  or  spoil  on  the  premises. 

His  Lordship  ordered  that  an  injunction  should  be  award- 
ed to  stay  the  defendants,  &c.  from  cutting  down  any  timber 
trees,  or  other  trees  growing  on  the  said  estate,  which  were 
planted  or  growing  there  for  ornament  or  shelter  of  the 
mansion  house,  or  that  grew  in  vistoes,  planted  walks,  or 
lines  for  the  ornament  of  the  park,  part  of  the  premises  in 
question ;  and  also  from  cutting  down  any  saplings  growing 
on  any  other  part  of  the  estate  in  question,  not  proper  to  be 
felled,  until  answer,  and  other  order  to  the  contrary. 


V. 
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Case  52. 

At  Lincoln's 
Inn  Hall, 
July  11,  1751. 

(S.  C.  2  Ves. 
Sen.  325.  336.) 

"Witnesses  ex- 
amined de  bene 
esse  in  Sweden. 
Council  of 
Sweden  refused 
to  let  a  com- 
mission be  ex- 
ecuted for  ex  - 
amining them 
in  chief,  the 
depositions  de 
hene  esse  may 
be  read. 


GASSON  against  WORDSWORTH. 


[Lib.  Reg.  1750.  A.  fo.  641.] 


Commission  to  examine  witnesses  de  hene  esse,  was  executed 
in  Sweden,  afterwards  another  commission  was  sent  over  to 
examine  them  in  chief ;  but  the  council  of  Sweden  refused 
to  let  it  be  executed.  It  was  now  moved  on  the  part  of  the 
plaintiff,  that  the  depositions  taken  de  hene  esse  might  be 
read  at  the  hearing,  Lord  Chancellor, — The  rule  is  this  : 
where  witnesses  examined  de  hene  esse  are  abroad,  and  from 
a  moral  impossibility  cannot  attend  at  the  commission  to  be 
examined  in  chief,  or  if  the  commission  cannot  be  executed, 
the  Court  will  allow  the  depositions  de  hene  esse  to  be  read 
at  the  hearing  of  the  cause.  (1)  The  contempt  of  the  com- 
mission bring*s  this  case  within  that  rule,  therefore  the  de- 
positions de  hene  esse  may  be  read. 

But  as  the  cause  will  not  be  heard  for  some  time,  let  pub- 
lication be  enlarged  to  Michaelmas  Term,  and  the  parties 
may  endeavour  to  examine  their  witnesses  in  chief  in  the 
mean  time. 


(1)  111  the  report  of  this  case,  2 
Ves.  Sen.  336,  this, passage  stands  thus. 
The  ordinary  course  of  the  Court  is, 
that  depositions  de  bene  esse  are  not  to 
be  published  unless  a  witness  dies,  or 
is  gone  to  a  great  distance,  so  that  it  is 
impossible  to  have  a  subsequent  exa- 
mination of  him  in  chief.  That  is  the 
usual,  but  not  the  only  case  in  which 
the  Court  can  order  the  depositions 
to  be  published.  The  fundamental 
rule  is,  that  they  are  not  to  be  pub- 
lished, but  where  there  is  a  moral  im- 
possibility to  have  that  examination  in 
chief.  That  appears  here  for  what 
is  now  doing  in  Sweden^  is  in  direct 
disclaimer  of  this  commission,  and  is  by  a 


pretended  Court  set  up  there,  and  open 
contrary  to  the  substantial  justice  of 
this  Court,  which  requires  it  to  be 
secret.  See  Marsden  v.  Bound, 
Vern.  331.  See  Anon,  2  Ves.  496. 
where  the  witnesses  were  from  length 
of  time  presumed  to  be  dead. — But 
the  depositions  though  published 
cannot  be  read  at  law  till  it  is  proved 
that  the  witnesses  could  not  be  exa- 
mined at  the  trial.  Lutterell  v. 
Reyneli,  1  Mod.  284.  Andrews  v. 
Palmer,  2  Vesey  and  Beames,  22.  and 
see  Pcdmer  v.  Lord  Aylesbury,  15  Ves. 
299.  Corbett  v.  Corbett,  1  V.  &  B. 
335.  Gordon  v.  Gordon,  1  Swanst. 
166.    Fry  v.  Wood,  1  Atk,  445. 
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PARRY  against  OWEN.  Case  5^. 

[Reg.  Lib.  1750.  B.  fo.  502.]  ^^^'y  31,  1751. 


Bill  bv  executrix,  to  be  paid  several  bills  due  to  testator  for  [S.  c.  3  Atk. 

^  T,       T  .        .      ,  .     740.  Beames 

business  done,  as  an  attorney  at  law,  and  solicitor  m  this  on  Costs,  376.] 
Court,  for  the  defendant :  And  as  to  so  much  as  seeks  to  com-  Demurrer  to  a 
pel  the  defendant,  by  decree  of  this  Court,  to  pay  plaintiff  triiofarat-' 
what  shall  appear  to  be  due  to  her  for  business  done  by  Parry ^  pa^dYis  biii^ 
her  late  husband,  defendant  dotli  demur,  and  for  cause  of  de-  for  business, 
murrer  sheweth.  That  plaintiff's  remedy  to  recover  what  may  aadaliowed.(i) 
appear  to  be  due  to  her  from  defendant,  touching  the  matters 
aforesaid,  is  and  ought  to  be  by  suit  at  law,  where  the  said 
matters  are  properly  triable  and  determinable,  or  by  an  appli- 
cation to  this  Court  in  a  summary  way,  and  not  by  suit  in 
this  Court,  to  harass  or  vex  the  defendant  in  taking  copies  of 
long  and  expensive  proceedings  and  depositions,  touching  the 
several  items  or  particulars  of  plaintiff's  bill.  And  on  argu- 
ment demurrer  was  allowed.  (2) 


(1)  In  the  case  of  Raneleigh  v. 
Thornhill,  1  Vern.  203.,  it  was  held 
on  a  bill  of  review,  that  "  a  man  may 
"  have  a  bill  for  solicitor's  fees  only,  if 
"  for  business  done  in  this  Court;  and  so 

he  may  where  the  business  is  done  in 

another  Court,  if  it  relates  to  another 
"  demand  the  plaintiff  makes  in  this 
"  Court."  But  see  Lord  Eldoii's  obser- 
vations on  the  last  case,  6  Ves.  686. 
See  also  ib.  685.,  where  several  cases 
are  cited  of  bills  filed  by  solicitors  and 
clerks  in  Court  for  their  fees. — Mr.  Serj. 
Hiillock  says,  in  his  work  upon  Costs, 
vol.  2.  p.  517.5  "  that  it  is  not  settled 

whether  an  attorney  or  solicitor  can 

"  support  such  a  bill."  ^But  a  bill 

will  lie  by  a  clerk  in  Court  against  a 
solicitor,  for  payment  of  a  certain  sum 
slated  as  the  amount  of  the  plaintift  's 
bill  for  fees  and  disbursements,  Barker 
V.  Dacie^  6  Ves.  681.    Sec  Mitford's 


Chan,  PL  p.  99.  Beames  on  Costs, 
288. 

(2)     The  matter  of  the  demurrer  put 

in  by  the  defendant  to  the  plaintilF's 
"  bill,  coming  on  this  present  day,  &c.; 
"  and  the  said  defendant,  as  to  so  much 
"  and  such  parts  of  the  said  bill  as  sought 

to  compel  the  defendant  by  the  decree 
"  of  this  Court,  to  pay  to  the  plaintilF 

what  should  appear  to  be  owing  to  her 
"  from  the  defendant,  for  business  done 
"  by  Thomas  Parry ^  the  plaintiff 's  late 
"  husband,  for  cause  of  demurrer,  sheAV- 
"  ing  that  the  plaintiff's  remedy  to  re- 
"  cover  what  may  appear  to  be  due  to 

her  from  the  defendant,  toucliing  the 
"  matters  aforesaid,  is  and  ought  to  be 
"  by  suit  atylaw,  where  the  matters  are 
"  properly  triable  and  determinable,  or 

by  application  to  this  ('ourt  in  a  sum- 
"  mary  way  ;  and  not  by  suit  in  this 
"  Court  to  harass  and  vex  the  defendant 
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"  in  taking  copies  of  long  and  expensive 
^'  proceedings  and  depositions,  touching 
^'  the  several  items  or  particulars  of  the 
"  plaintiff's  demands,  whereupon  and 
"  upon  debate,  &c.  his  Lordship  held 


"  the  said  demurrer  to  be  good  and  suf- 
"  ficient,  and  doth  therefore  order  that 
"  the  same  be  allowed."  Lib.  Reg. 
— — See  Beames  on  Costs,  376. 


Case  54.  Ea;  parte  SOVTHCOTE.  {]) 

[Aug.  6, 1751.]   

[S.C.2Ves. 

Mss^.^D.  D?p.^  Petition  for  a  commission  of  lunacy  against  Thomas  South- 
123.]  cote,  who  is  abroad  at  St,  Venant  in  France,  and  stood  over 

Commission  of      this  dav  on  two  doubts  which  Lord  Chancellor  conceived. 

lunacy  ordered  ,        ^     t     »         „  ,     .  ,  . 

against  a  per-  Ist^  On  the  lact  01  the  identity  of  the  person.  2d,  On  the 
^SLVenan^ln^  propriety  of  suing  a  commission  against  a  person  not  in 

France,  to  be  England. 
executed  in 

Essex  J  where  his  mansion-house  is. 

Mr.  Philip  Southcote,  brother  of  Thomas,  made  an  affida- 
vit, that  about  eighteen  years  ago  Thomas,  in  the  lifetime  of 
his  father,  was  disordered  in  his  mind,  and  sent  to  a  religious 
house  in  Ghent,  whose  function  is  to  look  after  such  persons  ; 
that  afterwards  he  was  removed  about  eight,  years  ago  to  St. 
[  110  ]  Venant,  where  he  now  is  5  that  Philip  has  remitted  money  to 
him  from  time  to  time ;  likewise  an  affidavit  was  made  by  two 
persons  who  went  over  to  see  him,  that  the  head  of  the  house 
at  St.  Venant  told  him  his  name  was  Thomas  Southcote,  and 
he  appeared  to  them  to  be  disordered  in  his  mind,  and  spe- 
cified some  few  instances  of  lunacy  :  that  the  physician  who 
attended  him,  declared  it  would  be  very  dangerous  to  his 
health  to  bring  him  over  to  England.  It  appeared  Thomas 
has  an  estate  in  England  of  600/.  a  year.  Mr.  Attorney  and 
Solicitor- General  for  the  petition  argued  that  the  writs  de 
idiota  inquirendo  were  of  various  sorts ;  one  used  to  be  di- 
rected to  the  escheater,  and  was  calculated  principally  for  the 
safety  of  the  idiot,  and  therefore  directs  that  the  escheater 
view  the  person  :  the  other  respects  chiefly  the  Crown's  right 
to  the  estate  of  the  idiot,  and  that  is  directed  to  the  sheriff, 
but  not  required  to  view  the  person.  The  King  has  a  right 
to  the  profits  of  the  lands  of  an  idiot  during  the  idiotcy ;  and 


(1)  The  order-book  for  this  year  is  missing. 


CASES  IN  CHANCERY. 


110 


though  in  case  of  lunacy  the  Crown  has  only  a  right  to  the    Exparte  , 
estate  subject  to  an  account,  yet  there  arises  a  benefit  to  the  Southcote 
Crown  from  such  things,  which  cannot  be  accounted  for  as 
advowsons,  &c. 

The  commissions  now  used  follow  the  latter  sort  of  writs, 
and  the  case  of  Hodsell  was  cited,  30th  November  1743.  He 
was  secreted  in  order  to  avoid  a  commission,  and  on  appli- 
cation to  the  Court,  and  affidavit  of  several  persons  that  they 
apprehended  he  was  carried  to  Antwerp^  Lord  Chancellor 
ordered  a  commission  to  be  executed  in  Middlesex^  because 
he  was  traced  to  and  last  seen  at  Mile-end.  Hodsell  had  no 
estate  in  England,  but  a  real  estate  in  Jamaica,  was  an  in- 
fant, and  a  guardian  had  been  appointed.  Nobody  opposed 
the  present  petition,  and  I  consented  to  it  for  several  of  the 
relations. 

Lord  Chancellor. — I  had  two  doubts.  1st,  On  the  fact. 
2d,  On  the  law. 

As  to  the  1  st.  Whether  the  identity  of  the  person  suffici- 
ently appeared.  Nothing  was  laid  before  me  but  what  came 
from  the  relation  of  the  head  of  the  house  at  St.  Venant  in 
France  ;  but  it  is  truly  said,  what  I  am  doing  is  not  conclusive,  [111] 
but  only  putting  the  matter  in  a  way  of  being  enquired  into  by  a 
jury ;  besides,  there  are  precedent  circumstances  disclosed, 
which  confirm  the  other  account ;  for  Mr.  Philip  Southcote 
has  sworn,  that  Thomas  was  a  lunatic  in  the  lifetime  of  his 
father,  and  sent  to  Ghent,  and  from  thence  removed  to  St. 
Venant, 

It  would  indeed  have  been  more  satisfactory,  if  somebody 
that  knows  him  had  gone  over  to  view  him,  but  that  may  be 
matter  of  difficulty  to  ascertain  the  person  after  so  many 
years  absence.  There  is  sufficient  probable  cause  for  me  to 
issue  a  commission,  if  I  am  warranted  in  point  of  law. 

2d  Doubt  arose  on  this. — ^The  commissioners  and  jury 
have  a  right  to  inspect  the  lunatic  and  examine  him,  and 
that  is  most  commonly  done ;  and  though  they  do  not  al- 
ways have  the  lunatic  before  them  (unless  great  doubt  on 
the  sanity),  but  a  certain  number  of  the  commissioners  and 
jury  are  appointed  to  inspect  him,  yet  they  have  a  right  to 
it,  and  so  it  has  been  determined,  without  having  a  prior 
order  of  this  Court  3  and  if  any  person  refused  to  produce 
the  lunatic,  on  the  commissioners  warrant,  this  Court,  on 
application,  have  made  him  pay  costs. 

Another  Doubt. — ^Thc  commissioners  direct  an  enquiry  by 

K  2 
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Ex  parte 

SOUTHCOTE. 

[Commissions 
of  enquiry 
were  formerly 
by  writ,  of  late 
years  by  com- 
mission in  na- 
ture of  those 
writs.] 

[No  instance 
of  a  writ  to 
the  escheator 
to  enquire  of 
lunacy.] 


[  112  ] 


In  case  the 
commission  is 
opposed  or 
traversed,  the 
person  must 
appear  coram 
reg  e  in  concilio, 
which  means 
in  Chancery. 


a  jury  in  the  county  where  the  lunatic  resides ;  that  is  the 
standing  order  of  the  Court ;  but  yet  that  does  not  deter- 
mine the  law  to  be,  that  in  all  cases,  without  exception,  it 
must  be  so.  These  commissions  of  enquiry  are  of  various 
natures ;  formerly  they  were  by  writ,  of  late  years  by  com- 
mission in  nature  of  those  writs.  The  writs  were  sometimes 
directed  to  the  escheater  and  sometimes  to  the  sheriff.  I 
cannot  find  one  writ  directed  to  the  escheater  to  enquire  of 
lunacy.  The  escheater  was  an  officer  for  the  Crown  re- 
venue, and  in  case  of  lunacy,  where  no  profits  go  to  the 
Crown,  the  writ  was  never  directed  to  the  escheater.  In 
the  writ  to  the  escheater  he  is  directed  to  go  and  view  the 
party ;  no  such  direction  in  the  writ  to  the  sheriff ;  the  rea- 
son of  the  distinction  I  cannot  find  out,  and  the  practice  of 
commissions  put  it  out  of  the  case.  The  ground  of  commis- 
sions I  take  to  be  this :  forfeiture,  &c.  to  the  Crown  were 
inquirable  by  writ  to  the  escheater,  or  by  commissi^on ;  the 
latter  is  more  large  and  general,  and  therefore  the  practice 
has  fallen  into  this  way. 

As  to  the  doubt  on  Thomas  Southcote  being  abroad,  it 
would  be  unreasonable,  that  the  King's  subject,  being 
abroad,  and  a  lunatic,  should  lose  his  protection.  The 
commissioners  cannot  execute  the  commission  beyond  sea, 
as  in  case  of  a  commission  to  appoint  a  guardian,  because 
the  authority  is  not  in  them  alone,  but  in  the  jury  too.  But 
if  a  commission  were  not  to  be  granted,  what  situation 
would  the  subject  be  in  with  respect  to  his  safety  and  pro- 
tection from  the  King  ?  what  situation  would  the  King  be 
in,  with  respect  to  his  prerogative  in  case  of  idiocy.  It 
would  be  in  the  power  of  any  body  to  defeat  the  pre- 
rogative, by  conveying  the  party  beyond  sea.  No  mischief 
can  follow  from  the  granting  a  commission  3  for  if  the  jury 
are  satisfied  without  inspection,  they  will  find  so ;  if  not, 
they  will  not  make  a  return,  or  will  return  that  it  does  not 
appear  to  them  that  he  is  an  idiot  or  lunatic.  If  he  has 
notice  of  it,  he  may  oppose  the  commission ;  or  if  he  has 
not,  yet  any  body  may  apply  for  him  to  traverse  (2)  or 


(2)  In  Ex  parte  Ward^  6  Ves.  579. 
Lord  Eldon  said,  he  did  not  recollect 
any  instance  in  which  the  Court  had 
permitted  a  mere  stranger  to  traverse 
the  inquisition,  but  he  would  not  say 
without  further  consideration,  when  it 


might  be  necessary  to  decide  the  point, 
whether  the  Court  would  permit  it  or 
not.— — Alienee  of  72on  compos  may  tra- 
verse. See  Robert's  case,  3  Atk.  312. 
Sherwood  v.  Sanderson,  19  Ves.  287, 
or  he  may  join  non  compos  in  tra- 
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supersede  the  commission  :  in  either  of  those  cases  he  must 
appear  to  be  examined  coram  rege  in  concilio,  which  words 
have  been  considered  to  mean,  this  Court ;  of  opinion, 
there  is  reasonable  ground  to  issue  a  commission  in  this 
case. 

The  next  question.  In  what  county  the  commission  shall 
be  executed  ?  Am  of  opinion  in  Essex ^  because  the  mansion- 
house  is  there ;  (3)  the  mansion-house  is  to  be  considered  as 
a  place  of  residence  in  many  cases,  as  in  case  of  parochial 
payments.  (4) 


Ex  parte 

SOUTHCOTE. 


versing.    See  Robert's  case,  3  Atk. 

312.  So  a  person  who  has  contracted 

to  sell  property  to  the  non  compos^  Niell 
V.  Morley^  9  Ves.  478,  or  who  has 
contracted  to  purchase  property  of  him. 
Ex  parte  Hall^  7  Ves.  261.  But  the 
heir  at  law  may  not  traverse  after  the 
death  of  non  compos^  3  Atk.  312.  By 
Stat.  2  Edward  VI.  c.  8,  s.  6.  any 
person  aggrieved  by  such  office  or  in- 
quisition shall  have  his  traverse.  The 
traverse  given  by  this  statute  is  matter 
of  right,  Ex  parte  Wrag^  5  Ves. 
450.  Ex  parte  Feme,  5  Ves.  832. 
Ex  parte  Ward,  6  Ves.  580.  Sher- 
wood  V.  Sanderson,  19  Ves.  284,  287. 
By  the  recent  stat.  6  Geo.  4.  e.  53.,  the 


Lord  Chancellor,  Sfc.  is  directed  to  hear 
and  determine  the  petition  of  any  person 
or  persons  desirous  of  traversing  any  in- 
quisition, provided  such  petition  is  pre- 
sented within  three  calendar  months 
from  the  day  of  the  return  of  the  in- 
quisition. If  the  petition  is  not  pre- 
sented within  that  time,  the  party  is 
barred  of  his  right  of  traverse,  unless 
the  Chancellor,  Sfc.  shall  think  fit  to 
albw  subh  traverse,  to  be  presented 
after  that  time, 

(3)  Ex  parte  Bakery  19  Ves.  340. 
S.  C.  Coop.  205.  Ex  parte  Smith,  1 
Swanst.  6. 

(4)  See  Ex  parte  Grimstoney  post 
706. 


LORD  DUDLEY  agaifist  LORD  WARDE. 


[Lib.  Reg.  1751.  B.  fo.  659  b.] 


William  Lord  Dudley  died,  seised  of  a  colliery,  on  which 
were  erected  four  fire  engines,  three  of  which  had  been 
erected  by  Earl  Edward  his  father,  who  was  tenant  in  tail 
of  the  estate  (which  came  to  Earl  William  under  a  settle- 
ment), and  the  fourth  was  erected  by  Earl  William  ;  but  it 
did  not  appear  whether  Earl  William  was  tenant  for  life  or 
tenant  in  tail  of  the  estate.    Bill  by  plaintiff,  as  executor  of 

personal  estate,  and  not  go  with  the  estate  to 


[  113  ] 

Case  55. 
October  24, 
1751. 

[S.  C.  Harg. 
MSS.  Capper, 
A.  2.  p.  68.— 
Hill.  MSS.  26 
Vol.  p.  264. 
from  Mr. 
Ford's  MSS.] 
Tenant  for  life, 
or  in  tail,  erects 
a  fire  engine  to 
work  a  col- 
liery.   It  shall 
on  his  death 
be  considered 
as  part  of  his 
reiuaiuder-uiftu 
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Warde. 


[What  is  an- 
nexed to  the 
freehold  is  to 
be  considered 
as  part  of  it.] 
[But  between 
landlord  and 
tenant^  the 
latter  may  re- 
move what  he 
erects  for 
trade.]  (2) 
[But  such  re- 
moval must  be 
during  the 
term.] 

[So  tenant  may 
remove  chim- 
ney pieces, 
&c.](3) 


Willam^iy)  against  the  defendant,  who  was  remainder  man 
of  the  estate,  to  have  the  four  fire  engines  delivered  up  as 
part  of  the  personal  estate  of  Earl  William, 

Lord  Hardwicke,  C.  after  arguments  at  bar. 

There  are  two  questions  ;  the  first  is  a  general  question  ; 
Whether  fire  engines  of  this  nature  erected  by  a  particular 
tenant,  or  by  tenant  in  tail,  are  to  be  considered  as  part  of 
the  owners  real  or  personal  estate  ? 

Second  question  is,  as  to  three  of  the  fire  engines  not 
erected  by  Earl  William^  but  by  Earl  Edward,  whether 
they  will  follow  the  same  rule  as  those  erected  by  the  last 
tenant,  Earl  William  ? 

To  first.  There  have  been  many  questions  of  this  kind, 
both  in  law  and  equity^  and  some  determinations  on  very 
nice  and  almost  frivolous  circumstances  ;  but  some  general 
rules  are  very  clear,  as  what  is  annexed  to  the  freehold  is  to 
be  considered  as  part  of  it,  and  yet  there  are  some  exceptions 
to  that  rule,  as  between  landlord  and  tenant;  what  is  erected 
by  the  latter  for  the  sake  of  trade  may  be  removed,  though 
fixed  to  the  freehold ;  indeed  such  removal  must  be  during 
the  term,  or  he  will  be  a  trespasser ;  so  marble  chimney- 
pieces,  &c. :  but  this  does  not  hold  between  the  heir  and 
executor  ;  (4)  so  might  these  engines  be  removed  as  between 
landlord  and  tenant. 


(1)  Lord  William  died  intestate; 
the  plaintiff's  bill  was  filed  as  admi- 
nistrator, Lib.  Reg. 

(2)  See  year-book,  20  Hen.  7.,  fo. 
13.  pi.  24.    Poole's  case,  Salk.  368. 

Baj/  v.  Bisbitch^  Cro.  Elix.  374.  As 

to  buildings  erected  for  purposes  of 
trade,  see  Penlon  v.  Robart,  2  East. 
88.  Naylor  v.  Collinge^  1  Taunt. 
3  9.    Thresher  v.  East  London  Water 

Works^'i  B.  &  C.  614.  Limekilns, 

see  last  case.  Outbuildings,  see  Cul- 

lings  V.  Tuffnel^  Bull..  N.  P.  34.  Fitz- 
herbert  \.Shaw,  1  H.  Bl.258.  Dean  v. 
Allally^  Woodf.  207.  2  Esp.  11.  Elwes 
V.  Maw^  3  East.  38. 

(3)  Ex  parte  Quincey^  1  Atk.  477. 

contra.  Poole's  case,  Salk.  368.  -So  as 

to.  Hangings  and  Pier  Glasses,  Beek  v. 
Rebow,  1  P.  W.  92. — —Doors,  Dai/  v. 
Austin,  Owen,  70.  Cook's  case,  Moor. 
177.  Wainscoats,  Lawton  v.  Law- 
ton,  3  Atk.  13.  contra.  4  Co.  64.  Cro. 


Eliz.  374.  A  Wall,  Owen,  70.  

In  Buckland  v.  Butterjield,  a  conserva- 
tory erected  on  a  brick  foundation,  and 
attached  to  the  dwelling-house  was  held 
not  to  be  removeable  by  the  tenant.  2 
Bro.  &  B.  54.  S.  C.  4  Moor.  440. 

(4)  As  between  the  heir  and  the 
executor,  the  general  rule  is,  that 
whatever  is  fixed  to  the  freehold  be- 
comes^ part  of  it.  Co.  Litt.  53.  a.  In 
Lawton  v.  Salmon,  1  H.  Bl.  259.  in 
note.  S.  C.  infra,  Lord  Mansjield 
said,  he  could  not  find  any  case  ex- 
cept that  about  the  cider-mill,  cited 
in  Lawton  v.  Lawton,  (3  Atk.  14. 
16.)  where  there  had  been  any  relax- 
ation between  the  heir  and  executor. 
In  Elwes  v.  Maw,  3  East.  50.,  Lord 
Ellenborough  said,  "  as  between  the 
"  heir  and  executor,  the  rule  obtains 

with  most  rigor  in  favour  of  the  in- 
"  heritance,  and  against  the  right  to 
"  disannex  therefrom,  and  to  consider 
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And  though  the  case  between  landlord  and  tenant  does  not  Dudley 
hold  so  strongly  throughout,  yet  it  answers  one  objection ;  against 
viz.    That  a  house  has  been  built  to  which  the  fire  engine  is  -..y^^^^' 

®  [Where  en- 

annexed,  and  that  the  executor  cannot  pull  down  the  house ;  gines,  coppers, 
but  the  distinction  is,  where  the  house  is  the  principal,  and  principal!  and 

the  house  only  the  accessory,  they  may  be  removed,  though  the  house  be  thereby  injured. 


as  a  personal  chattel  any  thing  which 
"  has  been  affixed  thereto."  See  Ex 
parte  Quincey^  1  Atk.  477.    Cave  v, 

Cave^  2  Vern.  508.  Keilw.  88  a.  

But  in  Squill  v.  Mai/er,  2  Freem.  243. 
A  furnace  fixed  to  the  freehold,  and 
hangings  nailed  to  the  walls,  were  held 
to  go  to  the  executor  and  not  to  the  heir. 

 So  also  in  Harvey  v.  Harvey^  2 

Str.  1141,  were  hangings,  tapestry,  and 

iron  backs  to  chimnies.  In  Lawton 

T.  Lawton,  B.  R.  Easter  Term,  22  Geo. 
3.  in  an  action  of  trover  for  salt  pans, 
the  special  case  stated,  that  the  salt 
pans  were  made  of  hammered  iron, 
riveted  together,   and  fixed  on  two 
pieces  of  brick-work,  but  not  to  the 
walls,  and  may  be  taken  out  in  pieces  ; 
you  may  walk  round  them  ;  they  were 
put  in  some  years  ago  by  Robert  Law- 
ion,  an  ancestor;  and  if  taken  away, 
the  wych-houses  and  springs  will  be  of 
no  value ;  with  them  they  are  worth  8/. 
a-week;  Question  was  whether  these 
pans  went  to  the  plaintiff  as  personal 
representative,  or  to  the  defendant  as 
heir  at  law.    For  the  plaintiff,  3  Atk. 
13.  was  cited.    On  the  other  side,  Co. 
Litt.  63.  a.  4  Co.  636.  Owen.  7.  2 
Vern.  508.   1  Atk.  477.    1  Com.  Dig. 
698.,  and  it  was  observed,  that  3  Atk. 
13.  was  between  tenant  for  life  and  re- 
mainder-man, and  an  opinion  of  the 
late  Mr.  Wilbraham's  was  handed  up 
to  the  Court,  and  read  by  the  judges. 
Lord  Mansfield,  after  taking  time  for 
consideration,   delivered    the  opinion 
of  the  Court,  all  the  old  cases  lean  in 
favour  of  tlio  heir,   whatever  is  con- 
nected with  the  freehold,  however  re- 
motely, as  wainscot,  or  pictures  in  the 
wainscot  go  to  the  heir.  There  has  been 
a  relaxation  of  this  rule  in  two  instances, 
First,    Between   landlord  and  tenant 
lor  the   sake   of  trade,  convenience, 
and  improvement,  as  marble  chimney- 


pieces,  and  erections  for  trade.  These 
are  reasonable.  It  is  an  encourage- 
ment to  the  tenant,  and  no  hurt  to  the 
landlord.    The  premises  are  left  just 

as  good  as  they  were  found,  Second, 

Between  tenant  for  life  and  remainder- 
man. Here  if  a  fire  engine  is  put  up, 
which  is  very  expensive,  a  great  im- 
provement, and  a  benefit  to  the  public. 
It  is  but  reasonable  that  it  shall  be 
taken  away.  Tenant  for  life  has  the 
same  argument  for  so  doing  as  tenant 
for  years  has.  But  I  do  not  find  any 
case  except  that  of  the  cyder-mill  where 
there  has  been  any  relaxation  between 
heir  and  executor.  Here  there  is  no  par- 
ticular custom  stated  for  it ;  nor  is  there 
any  reason  for  it.  This  particular  case  is 
very  strong  that  it  should  not.  The  salt 
pits  are  very  valuable  inheritance  in 
that  county;  without  the  pans,  and  the 
building  the  inheritance  is  little  worth  : 
they  are  a  sort  of  accessory  on  which 
the  full  enjoyment  of  the  principal  de- 
pends. If  they  are  given  to  the  exe- 
cutor, he  would  be  at  the  expence  of 
taking  them  away  without  being  able 
to  make  any  adequate  advantage,  while 
it  would  be  a  heavy  loss  to  the  heir ; 
such,  therefore,  could  never  be  the  in- 
testate's meaning,  from  the  intention 

therefore,  from  the  circumstance  of 

being  affixed  to  the  freehold,  and 

also  from  their  having  been  erected  by 
the  owner  of  the  inheritance,  we  are  of 
opinion  that  the  heir  is  entitled  to  them. 
It  had  been  a  different  question,  if  this 
brine  had  been  let  to  a  tenant,  and  he 
had  been  at  the  expence  of  erecting 
the  salt-works,  and  so  Mr.  Wilbraham 
thout;ht,  in  the  opinion  luuulod  to  us, 
'  and  he  appears  to  have  been  very  con- 
versant upon  the  subject.  Postea  to 
the  defendant.  V\o\w  1S\t.  Poole's 
MSS.  See  Parsons  v.  Freeman,  next 
case. 
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Dudley     where  only  the  accessary  3  here  the  engine  is  the  principal, 
against      therefore  it  is  like  the  case  of  coppers,  &c.  you  cannot  take 
Warde.     tijgj^  away  without  spoiling  the  walls  5  yet  as  they  are  the 
principal,  and  the  building  is  only  the  better  to  enable  the  use 
[So  as  against   of  them,  they  may  be  removed.  The  case  being  between  ex- 
man  by  tiie  ex-  ccutor  of  tenant  for  life  in  tail;,  and  a  remainded  man,  is  not 
ecutor  of  te-     quite  SO  strouff  as  between  landlord  and  tenant,  yet  the  same 

nant  for  life  or  °  .  .  t 

in  tail  who      rcason  governs  it,  if  tenant  for  life  erects  such  an  engme.  In 
erected  them.]        ^^^^     Lawton  V.  Lawton,  it  was  determined  it  should  go 
to  executors,  partly  on  the  reasons  there  mentioned,  and 
partly  on  the  authority  of  the  case  of  a  cyder-mill,  there  cited 
to  have  been  so  adjudged  by  Lord  C.  B,  Comyns ;  that  of 
Lawton  v.  Lawton  (5)  was  the  case  of  creditors,  but  that 
makes  no  difference,  because  the  question  is.  Whether  part 
of  the  real  or  personal  estate  ?    If  it  is  so  in  the  case  of  te- 
nant for  life.  Query,  How  it  would  be  in  case  of  tenant  in 
tail  ?  Tenant  in  tail  has  but  a  particular  estate,  though  some- 
what higher  than  tenant  for  life.    In  the  reason  of  the  thing 
there  is  no  material  difference ;  the  determinations  have  been 
[A  colliery  is    from  consideration  of  the  benefit  of  trade.    A  colliery  is  not 
j^oy^nent  of  the  Only  an  enjoyment  of  the  estate,  but  in  part  carrying  on  a 
estate,  but  in   trade.    The  reason  of  emblements  going  to  the  executor  of  a 
on^a  trade!(6)]  particular  tenant  holds  here,  to  encourage  agriculture  5  sup- 
pose a  man  of  indifferent  health,  he  would  not  erect  such  an 
engine  at  a  vast  expence,  unless  it  would  go  to  his  family. 
It  is  no  argument  to  say,  the  colliery  could  not  be  worked 
without  these  engines  \  they  are  of  late  invention,  not  above 
forty  years  ago ;  how  were  collieries  worked  before  ?  They 
may  be  more  beneficially  worked  than  without  them. 

2d  Question.  As  to  three  of  the  fire  engines,  plaintiff  is  not 
intitled  to  them,  for  he  sues  only  as  administrator  to  William 
Earl  of  Dudley,  and  they  were  erected  by  Earl  Edward, 
Plaintiff  must  recover  on  his  own  strength,  and  shew  a  title, 
which  he  has  not  done,  for  the  representative  of  Edward 
[115  ]  Earl  Dudley  is  intitled,  who  was  Lady  Diana  Fielding  ;  and 
plaintiff  is  neither  representative  of  Lady  Diana  nor  of  Earl 
Edward.  But  said  William  hovd  Dudley  had  possession  so 
long  that  the  statute  of  limitations  might  be  pleaded  by  him 
to  any  claim  made  against  him ;  but  that  does  not  give  the 
plaintiff  title,  nor  is  it  clear  the  statute  of  limitations  would 


(5)  3  Atk.  13.  S.  C.  4  Hill.  MSS.  (6)  In  Jesus  College  v.  Bloom, 
41,  ante  55, 
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take  place,  for  tkere  are  many  exceptions  in  it,  as  infancy,  Dudley 
&C.5  but  supposing  the  plaintiff  to  be  suing  as  representative  against 
of  Edward  Earl  Dudley,  yet  it  appears  that  after  his  death  arde. 
there  was  a  dispute  between  TVilliam  Lord  Dudley  and  Lady 
Diana  Fielding,  who  was  executrix  of  Edward;  and  that 
upon  Lord  Talbofs  opinion,  that  those  engines  belonged  to 
the  inheritance.  Lady  Diana  gave  them  up,  not  as  a  gift  to 
William  Lord  Dudley,  but  as  a  gift  to,  and  part  of  the  inhe- 
ritance. Therefore  decree  the  one  engine  erected  by  TFilliam 
Lord  Dudley  to  the  plaintiff^  and  dismiss  the  bill  as  to  the 
other  three  engines. 

Vide  Lawton  v.  Lawton,  December  1743.(7) 


(7)  3  Atk.  13.  See  Wood  v.  Gaynon^  post  396.,  and  post  572.  in  Attorney^ 
General  v.  Downing* 
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Case  56. 


PARSONS  against  FREEMAN.  (1) 


Oct.  25,  1751. 


[Lib.  Reg.  1751.  B.  fo.  240.] 


which  was  in 

mortgage  for  a  gross  sum,  of  which  he  covenants  to  pay  86^.  to  the  mortgagee,  and  the 
being  4/.  to  the  owner  of  the  estate.  The  purchaser  dies  ;  his  heir  at  law  has  a  right  to 
the  mortgage  money  paid  out  of  his  personal  estate.  (2) 


(1)  The  facts  of  that  part  of  this  Freeman  had  agreed  to  purchase  the 

case  to  which  the  above  judgment  has  premises,  and  pay  the  principal  and  in- 

reference,  appear  from  Lib.  Reg.  to  terest  on  the  mortgage,  and  that  he 

have  been  as  follows : — By  indentures  had  paid  6/.  to  the  said  Thomas  Ni- 

of  1st  and  2d  October,  1739,  between  choU  for  interest,  Thomas  Nicholl  pro- 

Joseph  Spencer  and  Thomas  Nicholl  of  mised  upon  payment  of  80/.  to  convey 

one  part,  and   Freeman  of  the  the  said  premises.  The  decree  declared^ 

other  part,  after  reciting  a  lease  made  "  that  the  said  lands   were  descended 

by  indenture  of  29th  May,  1728,  by  "  to  the  plaintiffs,  as  heirs  at  law  of 

Joseph  Spencer  to  Sophia  Oakley^  for  "  said  testator,  subject  to  the  principal 

the  term  of  300  years,  of  certain  lands,  "  and  interest  remaining  due  on  the 

for  securing  50/.  and  interest,  and  that  "  mortgage,  to  Thomas  Nicholl^  and 

by  mesne  assignments,  the  said  mort-  "  that  plaintiffs  were  entitled  to  have 

gage  term   was  vested   in  the  said  "  what  should  appear  to  be  so  due  for 

Thomas  Nicholl;  the  said  Thomas  Ni-  "  principal   and   interest,  discharged 

choll^  in  consideration  of  86/.,  and  by  "  and  satisfied  out  of  the  personal  assets 

the  direction  of  the  said  Joseph  Spen-  "  of  said  testator." 

cer,  assigned  the  residue  of  the  terra  of  (2)  See  Evelyn  v.  Evelyn^  2  P.  W. 

300  years  in  the  said  lands;  and  the  664.  and  Mr.  Coxe's  note  to  that  case, 

said  Joseph  Spencer,  in  consideration  See  also  Billinghurst  v.  Walker,  2 

of  4/.,  granted  the  said  premises  to  the  Bro.  C.  C.  604.    Clinton  v.  Hopper,  3 

said  Freeman  his  heirs  and  as-  Bro.  C.  C.  211.     Astley  v.  Earl  of 

signs  for  ever. — -—By  a  receipt  indorsed  Tankermlle,  3  Bro.  C.  C.  545.  Twe- 

upon  the  indenture,  it  appeared  that  the  dell  v.  Twedell,  2   Bro.  C.  C.  100. 

4/.  was  paid,  and  that  Joseph  Spencer  Lawson  v.  Hudson,  1  Bro.  C.  C.  58. 

executed  the  said  indenture,  but  it  did  Hamilton  v.  Worley,  4  Bro.  C.  C.  199. 

not  appear  that  the  said  Thomas  Ni-  2  Ves.  jun.  62.    IVoods  v.  Hunting- 

choll  did,  or  that  he  ever  received  the  ford,  3  Ves.  128.    Butler  v.  Butler, 

86/.— But  by  an  agreement  dated  the  5  Ves.  534.    Waring  v.  Ward,  5  Ves. 

18th  day  of  September,  1739,  made  be-  670.  7  Ves.  332.    Ruscombe  v.  Hare, 

tween  said  Freeman  and  J.  Spen-  6Dow.  1.  Scott  y.  Beecher,  5  Ma.dd.  96. 

cer,  it  appeared  that  — Freeman  NoelY.hord Henley, 7 Fnce.'2,4\.  Earl 

agreed  to  pay  SO/,  for  the  purchase,  of  Oxford  v.  Lady  Rodney,  14  Ves* 

viz.  86/.  to  Thomas  Nicholl  for  princi-  417.;  and  the  remarks  of  Sir  W^  Grant 

pal  and  interest,  and  4/.  to  J.  Spencer ;  there  on  the  present  case,  and  the  case 

and  by  another  agreement  dated  18th  of  Twedell  v.  Twedell,  which  last  case 


September,  1739,  reciting,  that 


established   (see  5  Ves.  534.),  that 
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the  heir  and  real  estate  is  favoured  :  so  where  there  is  an  in-  Parsons 
cumbrance  on  real  estate^  the  duty  by  v/hich  incumbrances  ^gainst 
are  created  being  a  personal  demand  on  the  owner  himself,  ^  ' 

the  heir  at  law  shall  have  benefit  of  the  personal  estate  to  ex-  between  the 
onerate  the  realty ;  and  so  by  the  latter  determination  shall  ^^^^  ^f*^ 

J  '  executor,  the 

the  hceres  f actus.    In  Gallon  and  Hancock,  the  Court  went  heir  is  fa- 
a  great  way  further.  Those  are  cases  where  the  owner  of  the  ^■^^^ 
estate,  as  well  as  the  estate,  is  liable  j  but  if  the  ancestor  has  [if  ancestor 
done  no  act  to  charge  himself  personally,  the  heir  at  law  must  charge\tmself 
take  the  estate  cum  onere :  so  if  one  purchase  the  equity  of  personally, 
redemption  with  usual  covenants  to  pay  off  the  mortgage^  I  owere!]^^^ 
know  of  no  determination  upon  such  a  case,  but  am  inclined 
to  think  the  heir  could  not  come  to  have  the  estate  ex- 
onerated.   That  is  not  the  present  case^  which  is  an  agree-  [  116  ] 
ment  with  the  vendor  for  purchase  of  an  estate  for  a  gross 
sum  of  90^.  to  be  paid.  86/.  of  it  to  the  mortgagee,  and  4/.  to 
the  mortgagor. 

.  Q.  If  the  heir  at  law  can  come  into  this  Court,  and  have  Vide  Forrester 

the  estate  exonerated  by  the  personal  estate  ?  Am  of  opinion  23d  and^4fh' 

he  may,  for  two  reasons:  i'^^^, 

[post  171.] 

Denisthorpe  v.  Porter^  19  July,  1762.  [post  601.] 

1st,  It  is  an  express  contract  to  pay,  and  the  representative  ^ope^  ^ 
of  the  mortgagor  might  maintain  an  action  for  the  money, 
and  so  might  the  mortgagee  oblige  the  mortgagor  to  let  him 
make  use  of  his  name  to  recover  the  money.  This  is  as  strong 
a  case  as  can  well  come  before  the  Court. 

2d,  It  being  agreed  to  be  part  of  the  purchase-money,  the  ^^^fg^g^to^^ur 

heir  would  (if  there  was  nothing  more  in  the  case)  be  en-  chase  an  estate, 

titled  to  have  the  money  paid  out  of  the  personal  estate,  as  pJlrchase^com- 

where  one  articles  to  purchase  an  estate,  and  dies  before  the  pleted,  the  heir 

T         .  ,       ,  is  entitled  to 

purchase  is  completed.  have  the  pur- 

Therefore  decree,  &c.  chase-money 

^  paid  out  of  the 

personal  estate.  (4)] 

where  a  man  buys  subject  to  a  mort-    himself.  It  will  be  seen  from  the 

gage,  and  has  no  connexion  or  contract  facts,  as  stated  above  from  the  Lib. 
or  communication  with  tlie  mortgagee,  Reg.,  that  the  decision  in  the  present 
and  does  no  other  act  to  shew  an  inten-  case  is  not  at  variance  with  the  doctrine 
tion  to  transfer  that  debt  from  the  es-  laid  down  in  Tioedell  v.  Tzccdcll,  part 
tate  to  himself  as  between  his  heir  and  of  the  mortgage  debt  having  been  paid 
executor,  but  merely  that  which  he  ^  by  the  purchaser  to  the  mortgagee, 
must  do  if  he  pays  a  less  price,  in  con-  (3)  Lord  Diidlcij  v.  Lord  JVardc^ 
sequence  of  that  mortgage,  (that  is,  in-  ante  113.  and  note  there.  See  in  Ilajj- 
demnilies  the  vendor  against  it,)  he  docs  ford  v.  IVainicnght^  post  583. 
not  by  that  act  take  the  debt  upon        (4)  Scion   v.  Sladc,    7   Ves.  17 A. 
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Buckmaster  v.  Harrop,  ib.  341.  S.  C. 
13  Yes.  472,  Langford  v.  Pitt,  2 
P.  W.  632.  in  Frederick  v.  Frederick, 

1  P.  W.  719.  So  also  is  the  devisee. 

see  post  119.  But  to  entitle  the  heir 

to  the  performance  of  an  agreement  for 


a  purchase  out  of  the  personal  estate^, 
the  agreement  must  have  been  binding 
upon  the  parties  contracting,  so  that 
the  property  was  converted  in  equity 
before  the  death  of  the  ancestor,  Buck» 
master  v.  Harrop,  7  Ves.  341. 


Case  57. 


PARSONS  against  FREEMAN. 


Nov.  8,  1751. 


[Lib.  Reg.  175U  B.  fo.  240.] 


[S.  C.  1  Wils. 
308.   3  Atk. 
741.   5  Hill. 
MSS.  p.  566.] 

Common  reco- 
very by  one  en- 
titled to  an 
equitable  es- 
tate, is  a  revo- 
cation of  his 
will  by  which 
he  had  devised 
that  estate.(l) 


[  117  ] 


Mrs,  Freeman  being  entitled  to  an  estate  tail  in  lands 
after  the  death  of  Mrs.  Sawyer,  and  to  the  fee  of  two 
other  estates,  by  articles  of  15th  August  1729,  in  consi- 
deration of  a  settlement  which  her  husband  covenanted 
to  make,  she  covenanted  to  join  with  him  in  fine  or  recovery, 
or  deed,  and  convey  the  estates  in  question  to  him  and 
his  heirs,  and  other  estates  to  him  for  life.  On  21st 
January  1729,  he  made  his  will,  and  devised  to  her  for  life, 
remainder  over,  with  a  remainder  to  defendant.  June  8, 1739. 
Freeman  and  his  wife  conveyed  all  his  estate  to  trustees,  to 
make  a  tenant  to  the  precipe,  in  order  to  suffer  a  recovery, 
and  declare  the  uses  to  be  to  such  person,  &c.  as  Freeman 
and  his  wife  should  by  deed,  &c.  limit  and  appoint,  and  for 
want  of  appointment  to  Freeman  and  his  heirs. 

A  common  recovery  was  suffered,  and  Freeman  the  hus- 
band is  dead,  without  having  performed  the  articles. 

Q.  If  the  recovery  was  a  revocation  of  the  will  ? 

This  question  came  on,  amongst  others,  on  the  hearing 
the  cause,  25th  October  last,  and  was  ordered  to  stand  over, 
to  be  spoke  to  on  this  day. 

Mr.  Noel,  for  plaintiff,  cited  Tickner  v.  Tickner,  (2) 
about  a  year  ago,  before  Lee,  Chief  Justice,  on  a  case  made 
for  his  opinion,  and  verdict  given  subject  thereto.  P.  /. 
seised  in  fee  of  the  estates  in  question,  and  other  estates  in 
Kent,  being  gavelkind,  died,  and  left  two  sons,  R,  and  H. ; 
they  entered  as  heirs ;  R,  being  seised  of  an  undivided 
moiety,  devised  all  his  lands,  &c.  and  all  his  moieties,  &c.  to 


(1)  See  Williams  v.  Owens,  2  Ves.    Hardcastle,  post  224. 
jun.  699.    See  notes  to  Sparrow  v.       (2)  S.  C.  cited  2  Ves.  jun.  600. 
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his  wife  Elizabeth  Tichner,  her  heirs  and  assigns  for  ever.  Parsons 

Afterwards,  bv  indenture  of  14th  February.  1745,  between  against 

•  Freeman* 
the  two  sons,  they  divided  the  estates,  and  all  the  premises 

in  question  were  allotted  to  Robert ;  and  there  was  a  cove- 
nant, that  they  and  their  wives  would  levy  a  fine  as  to  the 
premises  in  question,  to  the  use  of  R,  I,  to  such  persons, 
and  for  such  estates,  &c.  as  i2.  /.  should  by  any  deed,  or 
writing,  or  will,  &c.  nominate,  limit,  direct  and  appoint,  aad  Vide  Raym. 
in  default  of  appointment  to  R.  I,  in  fee  5  and  held  it  was  a  ^vnis.  169.  n. 
revocation  of  the  will.  Mr.  Wilbraham,  on  the  same  side, 
cited  Moor,  IO7.  2  and  46  Salk.  677.  Carth.  410.  Ca.  in. 
Pari.  140,  If  a  deed  declares  the  uses  of  a  fine  and  recovery 
agreed  to  be  levied,  yet  those  uses  may  be  varied  by  a  second 
deed,  provided  it  be  made  before  the  uses  are  executed,  and 
all  the  parties  concerned  in  interest  concur  in  it. 

On  the  other  side  were  cited  2  Vern.  241.    Ogle  v.  Cook^ 
20th  February  1748.  (3)  2  Vern.  495. 

•Lord  Chancellor.    There  are  great  variety  of  deter- 
minations on  questions  of  this  sort,  some  on  very  nice  and 
artificial  reasoning,  calculated  to  favour  the  heir  at  law.  It 
is  admitted  on  the  part  of  the  defendant,  that  if  the  testator 
had  been  seised  in  fee,  and  had  devised  as  here,  and  after- 
wards had  joined  in  this  recovery,  it  would  have  been  a  re-     [  118  ] 
vocation  of  the  will,  and  yet,  notwithstanding,  the  same 
reason  might  have  been  alleged  in  that  case,  vi%.  That  it  was 
done  for  a  particular  purpose.    There  are  many  cases  of  dif- 
ferent kinds  on  this  head,  and  it  is  difficult  to  recollect  them 
all one  is  certain.    If  one  seised  in  fee  makes  a  will,  and  P^^^ne  seised 
afterwards  executes  a  feoffment,  and  takes  back  a  conveyance  will,  and  after 
to  the  same  uses,  that  is  plainly  a  revocation.    Cases  have  feo^^jj^^cnt^  j^^^j 
gone  further,  where  one  seised  in  fee  devises,  and  afterwards  takes  back  a 
levies  a  fine,  or  makes  a  feoffment  or  conveyance  to  uses,  to  the  same"use^ 
the  use  of  himself  and  his  heirs,  that  is  a  revocation,  al-  itisarevoca- 
though  he  takes  back  the  old  use  without  any  alteration  re?        1  • 

^  J  [So  it  he  levies 

whatsoever.    The  reason  arises  from  the  presumed  inten-  afincorcon- 
tion,  that  the  will  should  not  take  effect,  but  all  the  cases  Self  ami  hfs 
admit  of  limitations  and  distinctions ;  and  notwithstanding  ^^^^^'^  J 
after  such  a  devise  the  testator  makes  a  lease  for  years  or  [But  in  such 
lives,  that  revokes  no  more  than  to  answer  the  particular  ScVrye'Ss*^ 

only  a  rcvocatioa  pru  tanto.} 


(3)  S.C.  1  Bro.  C.C.  501. 


(4)  See  Sparroic  v.  Ilardcastle^ 
post  226-5  and  Carte  v.  Carte^  ante  31. 
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Freeman. 


Parsons  purpose ;  he  only  takes  so  much  out  of  it,  which  is  a  cer-^ 
tain  proportion,  and  his  intention  is  declared  expressly  to  be 
so  far,  and  no  further,  Prec.  in  Ch.  514.,  with  distinction,  if 
the  lease  is  to  the  devisee,  then  it  is  a  revocation. 

This  is  the  rule  at  law,  but  it  has  been  thrown  out  as  a 
doubt,  whether  it  is  so  in  equity :  no  authority  to  support 
that  doubt.  Am  of  opinion  it  would  be  so  in  equity  in  all 
cases,  otherwise  it  would  be  very  mischievous  to  say,  the 
same  kind  of  conveyance  should  not  be  a  revocation  in  both 
Prec.  in  Ch.  cases.  If  one  seised  of  an  equitable  estate  makes  a  will,  and 
then  executes  a  conveyance,  and  disposes  of  it,  or  declares 

Subsequent  i<..  ii  V,  .  .^i 

conveyance  of  the  uses  to  himseli,  it  would  amount  to  a  revocation,  if  the 

revocation^of  a  ^^^veyance  would  be  so  of  a  legal  estate  at  law,  but  subject 

will,  except  to  the  same  limitation  for  a  particular  purpose  ;  and  so  was 

debtTor^ex?*  the  reasoning  in  2  Vern.  and  the  same  determination  would 

cept  it  be  a  ^ave  been  of  an  equity,  as  was  of  the  lesral  estate  ;  the  Court 

lease  for  years ;  .  ,  i  •  i     i     i       •    ,  i 

in  which  cases  considered  it  only  as  a  security,  and  whether  it  be  by  mort- 
cation^Jr/^^'^"  S^S^}  ^^^^        V^Y  ^^^^^3      is  Only  a  revocation  pro 

taiito.  (5)        tanto ;  so  Ogle  v.  Cook  (6)  and  as  it  would  be  subject  to  re- 
demption by  the  heir,  so  it  is  by  the  devisee. 
This  being  so,  consider  the  present  case. 
[  119  ]        1st  Q.  What  kind  of  estate  F.  had  at  the  time  of  his 
will? 

2d.  What  operation  the  recovery  had  on  the  legal  or 
equitable  estate  ? 

He  had  no  legal  estate  at  the  time  of  making  his  will, 
except  in  right  of  his  wife. 

An  objection  was  made,  that  as  he  had  not  done  all  on 
his  part,  he  had  not  an  equitable  estate  5  but  that  is  a  nice 
distinction,  he  had  it  in  his  power  to  perform  it  whenever 
he  would :  but,  without  going  into  that  question,  I  shall 
consider  him  as  entitled  to  the  equitable  estate  \  he  made 
his  will  and  devised  it ;  afterwards  he  and  his  wife  join  in  a 
recovery,  and  declare  the  uses  not  to  the  husband  in  fee,  but 
to  such  uses  as  he  and  his  wife  should  appoint;  and  for 
want  of  appointment  to  him  in  fee.  There  has  been  no  ap- 
pointment. It  has  been  insisted,  that  by  virtue  of  the  re- 
covery he  gained  a  legal  fee,  and  it  has  altered  his  estate. 


(5)  See  Brain  v.  Brain,  6  Madd. 
2^1. 

(6)  See  S.  C.  cited  1  Bro.  C.  C.  686. 
and  from  the  Register's  Book,  by  Lord 


Loughborough,  2  Ves.  jun.  686.  in 
the  case  of  Collins  v.  Wakeman,  S.  C. 
Harg.  MSS.  Capper. 


CASES  IN  CHANCERY. 


119 


One  thing  is  clear,  that  as  to  that  part  of  the  estates  in  persons 
which  by  the  articles  F.  was  to  have  an  estate  for  life  only,  against 

by  this  recovery  he  has  a  fee  in  it ;  it  is  a  new  purchase.  F reeman* 
Much  has  been  argued  from  the  nature  of  the  conveyance, 

but  no  weight  is  to  be  laid  upon  that.    If  one  having  an  The  taking  a 

equitable  estate  makes  his  will,  and  afterwards  takes  the  theiegaHn-^ 

learal  estate,  it  is  no  revocation,  but  the  heir  at  law  becomes  Merest  is  not  a 

A^orrni*     revocation.  (6) 

a  trustee  for  the  devisee.  1  Ro.  Abr.  616.  3  ad  idem,  Inis 

has  been  frequently  determined.   If  one  articles  to  purchase  [if  one  articles 

1  1  It  1  purchase  an 

lands,  and  every  th:qg  is  done  that  reasonably  can  be,  ana  estate,  and  be- 
before  conveyance  made  he  devises  the  land,  held  the  de-  ^^^^^^l^J^^ 
visee  shall  take  the  land,  and  the  personal  representative  the  devisee 
shall  be  obliged  to  pay  the  money  for  it.    So  it  is  if  one  land,  an7t?e^ 
articles  and  devises,  and  afterwards  a  conveyance  of  the  money  shall  be 

11  .  11.        IT.         Til     l.         T'    P^id  out  of  the 

legal  estate  is  made  to  him,  the  devisee  shall  take  it,  and  it  personal  es- 
makes  no  difference  by  what  way  the  conveyance  is  made,  '^''^^ 

for  all  that  is  but  instrumental  to  convey  the  estate  to  him.  IfuciesVnd^^* 

But  I  cannot  a^o  so  far  to  say  it  is  a  general  rule,  that  where  devises,  and 

,       ,  .  .11  -       .     the  legal  estate 

a  man  converts  a  legal  estate  into  an  equitable  one,  that  is  is  conveyed  to 
so  in  all  cases ;  in  those  cited  it  is,  but  that  is  on  another  ^iTth  t^)] 
principle.  If  one  devises^  and  afterwards  conveys  to  another     [  120  ] 
in  trust  for  him,  it  is  a  revocation ;  (9)  but  in  those  cases 
cited  it  was  for  a  particular  purpose. 

Query ^  What  effect  the  recovery  had  on  the  equitable  or 
beneficial  interest  of  Mr.  F.  under  the  articles  ?  If  he  had 
taken  merely  the  legal  estate,  for  that  reason  only  the  re- 
covery had  not  been  a  revocation  of  the  will.  But  the  hus- 
band and  wife  came  to  a  new  agreement ;  he  was  to  have  a 
fee  of  the  whole,  subject  to  the  power  of  appointment. 
She  might  say.  If  you  will  let  me  into  a  power  of  appoint- 
ment, as  to  those  estates  in  which  you  was  to  have  the  fee 
by  the  articles,  I  will  give  you  the  fee  of  those  in  which 
you  was  by  the  articles  to  have  only  an  estate  for  life.  But 
it  was  argued  nil  operatur,  for  the  estate  vests  in  the  hus- 


(6)  See  in  Sparrozo  v.  Ilardcastlc^ 
post  226.  in  Bri/dgcs  v.  Duke  of 
Chandos,  2  Ves.  jun.  429.  Per  Lord 
Mansfield  in  Burgess  v.  Wheat,  1 
Eden.  184. 

(7)  See  ante,  116. 

(8)  Sec  Prideaux  v.  Glbbm,  2  Ch. 
Ca.  144.  6  Ves.  220.  8  Ves.  127.  So 
if  the  conveyance  is  to  a  trustee  for 
him.    Jenkinson  v.  Watts ,  Lofft.  609. 


S.  C.  cited,  nom.  Watts  v.  FuHcrton, 
Dougl.  718.  Rose  v.  Cunnijngham^ 
11  Ves.  55.  See  Sugd.  Vend.  181.  if 
one  contrOyCt  for  sale  of  lands  ho  has 
devised,  it  is  a  revocation.  Ucnnct  v. 
TankcrDille^  19  Ves.  170.  Knollijs  v. 
Allcock,  5  Ves.  654. 

(9)  Sec  Fitzgib.  240.  and  in  Cave 
v.  Jlofford,  3  Ves.  651. 


120 


CASES  IN  CHANCERY. 


Parsons 
against 
Fkeeman.. 


Sparrow  v. 
Hardeastle,  in 
Ch.  3  &  6. 
May  1754, 
post.  224. 

Pre.  in  eh.  32 


band  till  the  appointment  made,  and  that  the  only  reason  of 
the  recovery  was  to  execute  the  trust  estate ;  but  that  is  not 
so  :  in  all  those  cases  nothing  else  but  that  was  done,  and 
this  differs  it  from  the  cases  cited,  and  from  the  cases  where 
it  is  done  to  answer  a  particular  purpose,  for  this  purpose 
might  operate  over  the  whole  fee.  Suppose  one  seised  in  fee 
devises,  and  afterwards  makes  a  settlement  on  himself  for 
life,  remainder  (without  trustees)  on  his  first  son,  &c.  re- 
mainder to  himself  in  fee.  He  has  the  fee,  and  it  might  be 
said  in  that  case  the  settlement  was  only  for  a  particular 
purpose  to  let  in  the  son,  and  yet  nobody  would  doubt  it  to 
be  a  revocation,  even  though  no  son  born. 

Lord  LincoMs  case  in  the  House  of  Lords  (10)  is  very 
strong  to  this  purpose, '  which  was  heard  and  determined 
with  great  regret.  He  conceived  (for  it  was  in  imagination 
only)  that  he  was  in  love,  and  courting  a  lady,  and  there- 


Vernonv. Jones,  upon  made  a  conveyance  of  his  estate  in  trust  to  himself  in 
fee  till  tfie  marriage,  &c.  and  though  it  was  strongly  de- 
clared to  be  for  a  particular  purpose,  yet  it  was  held  to  be  a 
revocation  of  his  will,  because  it  might  operate  over  the 
whole  fee  :  here  F.  took  an  estate  by  the  recovery  differently 
qualified,  subject  to  conditions,  and  conveyable  differently. 
The  case  of  Tickner  v.  Tickner  is  very  strong,  and  the 


Subsequent 
conveyance  for 
a  particular 
purpose  only 
revocation  pro 
tanto. 

Pre.  in  Ch. 
514.    A  lesse 


for  years  by 

gaje,°if"made  Same  With  the  present,  and  was  determined  by  a  very 

to  a  stranger,  learned  iudare. 

IS  revocation  ^     o  rr»        «  o 

of  the  will  pro  Therefore,  &c. 

rr&ie      3  Wms.  169.  notes  at  the  bottom. 

it  is  total  revocation. 


(10)  Show,  P.  C.  154.  The  decree 
declares,  that  "  as  to  the  lands  and 
premises  in  question,  the  will  of 
the  testator  was  revoked  by  the  re- 
covery  suffered  of  those  lands  after 


"  making  of  the  said  will,  and  that 
"  the  same  are  descended,  and  belong  to 
"  the  plaintiff,  as  heir  at  law  of  the 
said  testator."  Reg.  Lib. 


/ 
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WHEELER  against  CARYL.  Case  58. 


[No  Entry  in  Lib.  Reg.]  Oct.  26,  1751. 


On  equity  reserved.   Query,  Whether  settlement  by  Mr.  Daughter  en- 
Caryl  on  his  wife  after  marriage,  is  voluntary,  and  fraudu-  tion*secured°ori 
lent  against  creditors  ?  land,  marries 

clandestinely 

in  the  lifetime  of  her  father.  Afterwards  the  father  secures  the  portion  to  the  husband,  on  his 
making  a  settlement.  Held  the  settlement  was  not  fraudulent  against  the  creditors  of  the 
husband.  (1) 

Lord  Chancellor. 

Mrs.  Caryl  was  intitled,  as  daughter  of  Lord  Molineaux, 
to  a  moiety  of  secured  by  her  mother's  marriage 

settlement,  subject  to  the  contingency  of  being  lessened  by 
the  birth  of  another  daughter  :  a  marriage  was  clandestinely 
had  with  Mr.  Caryl ;  after  that  Lord  31olineu3c  secures  the 
6,000/.  on  his  estate,  and  Mr.  Caryl  made  a  settlement 
upon  her.  She  was  entitled  to  6,000/.,  and  no  evidence  ap- 
pears that  her  father  intended  her  further  bounty. 

There  are  general  principles  well  known.  A  settlement  [A  settlement 
made  before  marriage  is  good  against  every  body,  if  it  is  in  siderationTf 
consideration  of  marriage  only :  if  after  marriage  a  settle-  marriage  is 

^  J  ^  7    .        ,         good  against 

ment  is  made  in  consideration  of  marriage  only,  it  is  VOlun-  every  bodj',  if 

tary  and  fraudulent  against  creditors.  malTiatfel^' K 

made  after,  is  voluntary  against  creditoi-s.] 

This  is  also  clear,  if  after  marriage,  her  father  or  other  [if  after  mar- 

T        !•  riage  father  or 

person,  m  consideration  of  the  husband  making  a  settlement,  other  person 
advance  a  sum  of  money,  such  a  settlement  will  be  crood  and  °"  consuiera- 

°  tion  oi  settle- 

for  valuable  consideration.  (A)  ment  made  by 

husband,  ad- 
vance money,  such  settlement  is  good.] 

If  a  young  lady  is  entitled  to  a  trust  term,  which  the  bus-  [The  Court 

I      J  >  1      1    1  1     /•        T  •  1  1       ■^^'i'l  support  a 

band  cannot  lay  hold  or  and  possess,  nor  get  at  without  the  settlement 

made  under  its 

decree  in  respect  of  his  wife's  trust- property,  by  a  husband  coming  for  aid  as  to  that  property.] 

(A)  Proc.  Ch.  425.  Vide  Tic 101.  ^wo?i.  Cro.  Jac.  1  58.  It  Avould' 
ion  V.  Hilly  1746.;   and  Prec.  in  Ch.    be  ajood  acfainst  a  purcliuscr. 


(1)  Sec  Colvillc  V.  Parker^    Cro.    v.  Duke  of  AtJwl,  1  M\^.  A  JVaril^. 
Jac.    158.     Anon.   Prec.    Ch.    101.    ShecUcty''l  W Qi^.  W.  Ilif/on  \,  Briscoe, 
Jones  V.  Marsh,  Ca.  Temp.  Talb.  65.    2  Ves.  508.    JVbifc  v.  Thornboroiighy 
Russel  V.  Hamvwuily  \  Atk.  13.  15.    Pre.  Ch.  425. 
Brotvn  v.  Jones^  1  Atk.  196.  Lanoy 

L 
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"Vi^HEELER    assistance  of  this  Court ;  if  the  trustees  will  not  raise  the 
against     portion^  and  the  husband  comes  for  aid  here,  the  Court  will 
Caryl.     decree  an  adequate  settlement  to  be  made  on  the  wife,  and 
will  support  it  as  a  good  settlement,  for  valuable  considera- 
Jonesv. Marsh,  tion.    The  Court  has  gone  further;  if  after  marriage,  the 
Ll'rT^Mot's    wife  being  entitled  to  such  a  portion,  which  the  husband 
'1^2^  1      cannot  touch  without  aid  of  the  Court,  and  the  trustees  will 
[So  alsoThe      i^^t  pay  it  without  the  husband  making  a  settlement ;  if  the 
Court  will  sup-  husband  does  aeTee  to  it,  and  do  that  which  the  Court  would 

port  a  settle-  .  •  ' 

ment  made  by  decree,  it  is  a  good  settlement  against  creditors.  Questions 

^vlthTife's  ^^^^^  Idnd  have  come  before  the  Court,  in  a  case  reported 

trustees  in  in  Veni.  in  Lord  Cowper's  time,  and  before  me  in  Jemon  v. 

Sp4er^,  Vohe,  Mich.  1742.  (2) 

if  the  settle- 
ment be  such  as  the  Court  would  have  decreed.]    Vide  Moor  v.  Rycault^  Prec.  in  Ch.  22. ;  and 
Burnsdon  v.  Stratton,  Prec.  in  Ch.  520.,  where  the  settlement  on  the  issue  was  held  good,  though 
they  were  not  mentioned  in  the  agreement. 

This  case  is  :  She  was  married  without  a  settlement, 
afterwards  the  6,000/.  was  secured ;  suppose  the  money  had 
been  raised  and  paid  in  the  lifetime  of  the  father,  and  the 
settlement  made  on  her  in  consideration  of  it,  it  would  have 
been  good.  After  the  death  of  the  father,  the  trustees 
seeing  a  settlement  made,  have  paid  Mr.  Caryl  the  money. 
i  It  would  be  the  hardest  case  in  the  world  to  say,  under 

these  circumstances,  she  would  lose  the  benefit  of  this 
settlement. 

Therefore,  &c.(3) 


(2)  S.  C.  2  Atk.  417.  nom.  Jeuson 
V.  Moulson. 

(3)  In  the  Register's  Minute-book, 
26th  Oct.  1751,  there  is  the  following 
entry: — "  Wheeler  v.  CaryL  —  this 
"  comes  to  be  heard  on  the  Master's 


"  report.  Cu7'\  Let  bill  stand  dis- 
"  missed  out  of  this  Court  as  against 
"  the  defendants,  the  mortgagees,  and 

trustees,  with  costs,  to  be  taxed  by 
"  the   Master,  and  without  costs  as 

against  the  other  defendants." 
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SHEPPARD  against  LESSINGHAM.  Case  59. 


[Lib.  Reg.  1751.  B.  fol.  136.] 

^  .  Oct.  29  &  30, 
  1751. 

Jane  Williams  having  two  children,  Francis  Berkstead^  [S.  c.  ii  Hill, 
by  her  first  husband,  and  Mary  Sheppard  by  her  second  ^ss.  303.] 
husband,  by  will  of  30tli  March  1733,  devised  1,500/.  Bank-  Bank-stock  to 
stock  in  trust,  as  to  one  moiety  thereof  to  the  use  of  Francis  fiaughter  for 

11  .ii  I'll  c  remainder 

Berkstead  for  life ;  remainder  to  such  child  or  children  of  to  sucli  child 
Francis  Berkstead  as  should  be  living  at  his  death;  (1)  and  hL^arsbouM 
if  he  shall  not  leave  any  child,  or  in  case  such  children  shall  be  living  at  her 
die  without  issue^  remainder  to  Mary  Sheppard  for  life,  fhrshoidd^not 
remainder  to  such  child  or  children  of  Mary  Sheppard      leave  any 

.  child,  or  if 

she  should  have  at  the  time  of  her  death ;   and  m  case  the  all  children 
said  Mary  Sheppard  should  leave  no  issue  of  her  body  living  J^j°hout^^s^sue 
at  the  time  of  her  death,  or  if  such  child  or  children  as  she  then  to  J.  s. 
the  said  Mary  Sheppard  should  leave  at  the  time  of  her  hadason^bom 

at  the  time  of 
makinu'  the 


death,  should  die  without  leaving  any  issue  of  his,  her,  or 

their  bodies,  then  to  Joseph  Stennett,  (2)    As  to  the  other  wnir  Heidthe 

moiety,  she  appointed  the  interest  to  be  paid  to  her  daughter  J.'^^^U^^^J'Z^ 

Mary  Sheppard  for  life,  remainder  to  such  child  or  children  be  construed, 

as  she  her  *  said  daughter  should  leave  at  her  decease,  equally  h/.li^'^s\K>,  a^^^^^ 

share  and  share  alike  :  and  in  case  her  said  daughter  should  ^liat  the  re- 

,  1     1  .1  1         T  .  1  mainder  over 

leave  no  such  child  or  children,  or  all  such  child  or  children  to ./.  s.  was  a 
as  she  should  leave  should  die  without  issue,  then  to  Francis  l^^^J^^.  ^^^^ 
Berkstead  for  life,  remainder  to  such  child  or  children  of  not  too  re- 
Francis  Berkstead  as  should  be  living  at  his  death,  equally  ;  '''^'^'i^ils  ] 
and  in  case  Francis  Berkstead  should  leave  no  child  or 
children,  or  if  all  the  cliildren  of  Francis  Berkstead  should 
die  without  issue,  then  to  Josejjh  Stennet,  the  same  as  the 
other  inoicty. 


(1)  '  Tu  equal  proportions,  and  in  13  Ves.  484.;  and  see  Chambcrldync 
case  there  should  be  no  such  child,  '  v.  Jacob,  ante  72. ;  and  Bodcns  v. 
or  in  case  such  children,  &c."  Reg.    Watson,  post  398.  478.  Roper  on  J.e- 

gacies,  399."  Fearn's  Cont.  Rem.  444, 

(2)  And  his  issue."    Lib.  Reg.        489.    ThcUuson  v.  Woodford,  4  Ves. 

(3)  bee  Kirlqndrick  v.  Kirhpairick,  227. 
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Less  ING- 
HAM. 


SiiEppARD       Bill  by  plaintiff,  to  have  the  stock  transferred  to  him,  as 
against     representative  of  Mary  Sheppard,  Francis  Berkstead  being 
dead.    It  appeared  that  the  plaintiff,  the  son  of  Mrs.  Shep- 
pard,  was  born  at  the  time  of  the  making  the  will. 
Lord  Chancellor. 

There  have  been  many  cases  of  this  kind  before  the 
Court,  and  variety  of  determinations  ;  sometimes  they  have 
been  more  large,  and  sometimes  more  narrow  ;  but  latterly 
the  Courts  have  made  as  liberal  a  construction  as  possible, 
consistent  with  the  rules  of  law,  to  answer  the  intention  : 
one  reason  is,  the  great  extension  and  increase  of  personal 
estates,  which  people  have  settled  to  answer  the  occasion  of 
their  families. 

Query.  Whether  this  bequest,  as  to  the  last  limitation, 
can  be  supported  ?  If  it  can,  it  must  be  so  by  the  rules  of 
law  and  equity. 

Shall  consider,  1st,  The  intention  of  testatrix;  2d,  The 
words  of  the  will. 

1st,  Testatrix  had  two  children,  Francis  Berkstead  and 
plaintiff's  mother  :  she  had  a  nephew,  Joseph  Stennet,  It 
is  plain  her  general  intention  was  to  provide,  as  far  as  she 
could,  for  her  own  issue ;  and  in  failure  of  them,  that  the 
Bank-stock  should  go  to  Stennet.  I  will  not  say,  but  that 
by  possibility  her  intention  might  go  further  than  certain 
events,  yet  ut  res  magis  valeat  quam  pereat,  the  Court  will 
take  hold  of  circumstances  to  support  the  intention. 
[  124  ]  There  is  no  difference  in  the  penning  the  disposition  of 
the  several  moieties,  except  that  in  the  one  it  is,  if  all  such 
children  shall  die  without  leavins:  issue  :  and  in  the  other  it 


2d.  Question  1st.  (4)  Whether  the  limitation  to  Stennet 
is  too  remote,  being  after  the  death  of  a  person  not  in  esse  f 


(4)  In  the  note  of  this  case  in  Serj. 
Hill's  MSS.  the  Lord  Chancellor  is  re- 
ported to  have  said,  "  in  considering 

these  determinations,  1st,  Upon  the  in- 
"  tent  of  the  testatrix ;  Sdly,  Upon  the 

words  of  the  will ;  I  am  of  opinion  with 
"  the  defendant  Stennet:  the  ground  of 

my  determination  is  this,  that  since 
"  there  were  two  contingencies,  upon  the 
"  happeningof  either  whereof  »S'^e?2;2e^  is 

to  have  the  thing  bequeathed,  the  one 
"  of  these  contingencies  which  will  make 
"  the  limitation  to  him  good,  and  the 
"  other  which  will  make  it  bad,  and  that 


"  which  will  make  it  good  having  hap- 
pened,  therefore  according  to  the  li- 
"  beral  construction  in  these  cases,  the 
^'  limitation  to  him  shall  depend  upon  the 
"  contingency  only  which  has  happened. 
"  The  contingencies  in  the  words  of  the 
"  will,  are  to  the  use  of  such  child  or 
"  children  as  Mary  Sheppard  should 
leave  at  her  death,  and  if  she  should 
"  leave  no  issue  of  her  bodij  living  at 
"  her  death. — —This  is  the  first  con- 
"  tingency.  The  other  begins  with  the 
"  dispensative  particle  '  or,'  and  shews 
"  she  intended  these  as  two  distinct  con- 
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2d.  Whether  it  is  not  too  remote,  as  being  after  a  dying  Sheppard 

without  issue  generally  ?  Am  of  opinion  with  the  defendant  against 

on  both  the  questions.    As  to  the  1st  question  :  construe-     ^  jj^^j^^' 

lion  of  words  is  properly  restrained  to  prevent  perpetuities  ; 

by  the  first  determinations  personal  estates  could  not  be 

limited  beyond  a  life  or  lives  in  being ;  and  afterwards,  in  a 

case  before  Lord  Somers,  attended  by  two  of  the  judges, 

they  determined  they  could  not  be  extended  to  one  year 

further ;  but  on  appeal  the  House  of  Lords  did  extend  it  so  [Personal  es- 

far ;  afterwards  it  was  extended  to  a  child  not  in  esse,  and  mited^oaiife  of 

twenty-one  years  after,  because  the  alienation  of  property  child  in  esse, 

^  1.11  and  twenty-one 

was  not  thereby  restramed  longer  than  by  law  it  would  years  after. (5)] 
otherwise  be  :  and  all  this  was  on  the  ground  of  making 
the  construction  answer  the  intention.    The  same  ground 
governed  in  Steavens  v.  Steavens,  [Ca.  T.  Talb.  228.]    But  [The  Court 
the  Court  never  went  so  far  as  to  say,  that  a  limitation  after  li^Uation  after 
the  death  of  a  person  not  in  beins:  without  issue  erenerally,      ^^'-^^^  °^  ^ 

/      .  .  °  ^     person  not  2?i 

IS  good.   1  consider  it  on  the  contingency.  esse  without 

1st.  If  Mary  Sheppard  leave  no  issue  of  her  body  at  the  ^^^"^  ?,ooa:\ 
time  of  her  death,  she  gives  it  to  Stennet,  and  in  that  event 
the  limitation  would  have  been  good. 

2d.  Or  if  such  child  or  children  shall  die  without  leaving 
issue,  then  over. 

It  is  admitted,  Mary  Sheppard,  at  the  time  of  the  will, 
had  a  son  born  ;  and  I  can  by  the  rules  of  law  consider  the 
testatrix  having  that  child  in  view,  and  the  same  as  if  she 
had  said,  I  give  to  such  child  or  children  of  3£ary  Sheppard, 
already  born,  and  hereafter  to  be  born,  and  living  at  the 
time  of  her  death. 

On  the  1st  contingency  the  limitation  over  would  be  good,     [  123  ] 
on  the  other  bad. 

Wild's  case,  and  Sutton's  case,  warrant  me  in  it ;  for  the 
law  itself,  in  making  construction  of  wills,  takes  into  consi- 
deration such  facts  and  that  answers  the  objection  :  how  can 
a  lawyer  know  to  advise  his  clients  ?  Why,  he  must  be  ap- 
prised of  facts. 


if. 


^  tingencies,  and  is  in  these  words,  or  post  169. 

'  that  such  child  or  children  as  she  (5)  Se,e  Thelluson  v.  Woodford,  4 

"  should  Ica-oe  at  her  death,  should  Ves.  319.  327.  337.   In  tlie  late  case  of 

"  die  zoithuut  leaving  issue.    The  first'  Bengough  v.  Edridgc,  1  Sim.  173., 

"  contin<;ency  has  liappened,  for  tlie  trusts  to  be  performed  after  an  absolute 

"  plaintiir  is  the  son  of  Mari/  Sheppard,  term  of  '20  years,  from  the  decease  of 

"  and  being  livinij;  in  the  lifetime  of  tlie  tlie  survivor  of  '28  persons,  who  were 

"  testatri.x,  he  is  within  the  rule."   Sec  living  at   the   time   of  the  testator's 

Jung  v.  Withers^  Ca.  T.  Talb.  117.  deatli,  were  held  valid. 
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Sheppard 


HAM. 
["  Without 
leaving  is- 
sue."(6)] 


[In  general  a 
limitation  of 
personalty  af- 
ter dying  with- 
out issue  is 
void.(8}] 

[But  the  Court 
will,  if  possi- 
ble, so  construe 
the  words 
"  dying  without 
issue"  as  to 
support  the  li- 
mitation 
over.(9}] 


2d  Question.  If  such  child  or  children  shall  die  without 
leaving  issue. '  It  has  been  insisted^  the  dying  without  leav- 
ing issue  is  the  same  as  dying  without  issue.  As  to  the  latter 
words^  viz.  dying  without  issue'^  generally,  a  limitation  is  too 
remote,  as  in  Beauclerk  v.  Dormer  [2  Atk.  309.] ;  but  the 

leaving  issue"  must  mean  so  at  the  death  of  the  person;  and 
so  it  was  held  in  Forth  Y.Chapman^{7)  and  Atkinson  y. Hutch- 
inson,  which  last  case  is  reported  in  3  Wms.  262.  I  agree  the 
Court  has  taken  into  consideration  other  words,  and  parts  of 
the  will,  to  explain  the  word  leaving ;  though  in  Forth  v. 
Chapman  the  same  words  had  different  constructions  as  to 
the  real  estate.  In  other  parts  of  this  will  the  testatrix  uses 
the  words  "  leaving  issue  at  the  time  of  ber  death and  she 
intended  the  same  in  this  passage,  but  put  it  "  leaving  issue'* 
only  for  shortness. 

Am  of  opinion  the  limitation  over  is  not  too  remote.  There 
is  a  different  penning  in  the  limitation  of  the  last  moiety.  It 
is  after  a  dying  without  issue  generally ;  but  am  of  opinion 
the  same  construction  is  to  be  put  on  those  words  as  on  the 
words  without  leaving  issue  "  in  the  other  moiety.  I  con- 
sider in  general  that  a  limitation  of  a  personalty  after  a  dying 
without  issue,  is  void,  but  the  Court  will  put  a  construction 
on  those  words  (and  Pleydell  v.  Fleydell^  in  1  Wms.  748.  is 
material  for  that  purpose,  though  the  reasoning  of  Lord 
Chancellor  is  ill  reported ;  for  he  considered  the  dying  with- 
out issue**  as  if  it  had  been  ''^without  such  son,  before  des- 

cribed**),  and  support  the  limitation  over,  if  possible.  The 
only  difference  intended  between  the  disposition  of  the  two 
moieties,  was,  to  prefer  Francis  Berkstead  as  to  the  one 
moiety,  and  Mary  Sheppard  as  to  the  other.  (10) 


'  (6)  See  Crooke  v.  De  Fandes,  9 
Ves.  197.  Danseyy.  Griffith^  4  M. 
&S.  61. 

(7)  1  P.  Wras.  663. 

(8)  See  Fearii.  Ex.  Dev.  444. 

(9)  Fearn.  Ex.  Dev.  471.  See  the 
cases  collected  by  Mr.  Coxe^  in  his  note 
to  Atkinson  y.  Hutchinson^  3  P.  W. 
262.  in  the  6th  edit,  of  that  work.  . 

(10)  Decree,"  It  being  admitted  that 
"  the  plaintiff  was  in  being  at  the  time 
"  of  the  said  Jane  Williams^  the  said 
"  testatrix,  making  her  will,  his  Lord- 

ship  doth  declare,  that  the  plaintiff 
"  is  entitled  to  the  dividends  and  pro- 


"  fits  of  the  said  bank  stock  during  his 
"  life:  and  in  case  the  plaintiff  shall 
"  die,  leaving  any  issue  at  the  time  of 
"  his  death,  that  then  such  bank  stock 
"  will  belong  either  to  such  issue 
or  to  the  representative  of  the  said 
plaintiff.   But  in  case  the  said  plain- 


tiff should  die, 


leaving  no  issue  liv- 
"  ing  at  the  time  of  his  death,  then 
"  the  said  bank  stock  will  belong  to 
"  the  defendant,  Joseph  Stennet^  his 
"  executors  and  administrators,  and 
any  persons  are  to  be  at  liberty  to 
"  apply  as  the  contingencies  shall  hap- 
"  pen."    Lib.  Reg, 
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LAKE  against  LAKE.  (1) 


[Lib.  Reg.  1751.  B.  fo.  12.] 


Case  60. 
Nov.  %  175L 


Christopher  Lake,  by  will,  December  6,  1735,  gave  seve- 
ral legacies,  and  {int.  al.)  to  his  wife  1,400/.  in  case  the  mar- 
riage-bond of  400/.  be  not  brought  in  to  lessen  the  legacies 
or  lands  charged  with  payment  of  the  same  :  he  gave  unto 
his  wife  all  his  lands  at  Bur  lei/,  which  he  then  enjoyed ;  and 
he  gave  her,  whilst  she  remained  a  widow,  the  house  «/.  C. 
lived  in,  with  the  lands  belonging,  and  from  her  marriage  to 
JLake,  in  fee,  and  made  her  executrix. 

The  testator  had  freehold  and  leasehold  estates  in  Burley, 

Two  questions.    1st,  Whether  leasehold  pass  ? 

2d  Question.  Whether  the  wife  is  entitled  to  the  surplus 
of  personalty,  or  is  a  trustee  for  the  next  of  kin  ?  (3) 

A  witness  deposed.  That  testator  being  taken  ill  on  a  tour 


[S.  C.  1  Wils. 
313.    6  Serj. 
Hill.  MSS. 
211.] 

[Parol  evi- 
dence admitted 
to  shew  that 
testator  in- 
tended his 
wife,  execu- 
trix, to  take 
the  resi- 
due. (2)] 


(1)  See  what  is  said  of  this  case  by 
the  Master  of  the  Rolls ^  2  Ves.  jun. 

474,  The  case  of  Jones  v.  Lalce^ 

2  Atk.  176,  n.  appears  from  Serj. 
Hill.  MSS.  vol.  2.  p.  246.  (where  a 
very  full  report  of  that  case  is  given) 
to  have  risen  out  of  the  will  of  the  tes- 
tator, Christopher  .Lake^  mentioned 
above.    S.  C.  Coxe's  MSS.  W.  364. 

(2)  See  Eijton  v.  Dazokins^  in  Chan. 
21  July,  1736,  Coxe's  MSS.  EE. 
An  executor  is  always  permitted  to 
give  parol  evidence  in  favour  of  his 
title  to  the  residue,  except  where  he  is 
plainly  and  unequivocally  declared  a 
trustee.  Per  Lord  Eldon  in  Walton 
V.  Walton^  14  Ves.  322.;  and  see 
Vctit  V.  Smith,  1  P.  Wms.  7.  Foster 
V.  Muni,  1  Vern.  473.  Uornshif  v. 
Finch,  1  Ves.  jun.  344.  S.  C.  4  Bro. 
C.  C.  239.  Bachelor  v.  Scarl,  1  Vern. 
736.  S.  C.  E(j.  Ca.  Abr.  246.  Clen- 
ncll  V.  Lczothzoaite,  and  Thornton  v. 
Trac^j,  2  V(>s.  jun.  465.  Rachjield  v. 
Careless,  2  P.  W.  157.  Duke  of  Rut- 
land V.  Duchess  of  Rutland,  ib.  210. 
Trimmer  V.  Bayne,  7  Ves.  518.  IVil- 
liams  V.  Jones,  10  Ves,  77.  Lan^- 


ham  V.  Sanford,  17  Ves.  435.  2  Mer. 
23.  Gladding  v.  Yapp,  5  Madd.  56. 
Bishop  of  Cloyne  v.  Young,  2  Ves.  285. 
 In  order  to  let  in  such  parol  evi- 
dence, it  is  sufficient  for  the  executor 
to  insist  by  his  answer,  that  he  is  enti- 
tled as  executor,  without  alleging  a  title 
by  the  effect  of  the  parol  evidence, 

Lynn  v.  Beaver,  1  Turn.  66.  But 

parol  evidence  is  not  admissible  in  cases 
where  it  is  conclusively  apparent  on  the 
face  of  the  will  itself,  that  the  executor 
was  meant  to  be  a  trustee  only,  Lang- 
ham  V.  Sanford,  2  Mer.  17.  On  the 

other  hand,  however,  if  there  is  not  on 
the  face  of  the  will  an  intention  appa- 
rent tliat  the  executor  should  not  take 
the  residue,  parol  evidence  of  such  in- 
tention is  not  admissible,  Langham  v. 
Sanford,  2  Mer.  17.  See  White  \\ 
Williams,  3  V.  &  B.  73.  Coop.  58. 
2  Bac.  Abr.  426.  3  Wood.  Eect.495. 
'  (3)  The  bill  was  filed  by  the  testa- 
tor's next  of  kin  against  the  widow,  to 
b(^  paid  a  distributive  share  of  the  resi- 
due of  the  testator's  personal  estate  un- 
disposed of.  Regis.  INIin.  Bi>ok,  Stli 
November,  1751,  and  see  1  M'ils.  313. 
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(of  which  illness  he  died),  told  him,  if  he  should  die  he  had 
taken  good  care  of  his  wife,  and  had  given  her  pretty  near 
half  his  money,  as  a  sum  certain  and  said  he  had  given  his 
wife  a  particular  legacy,  for  fear  his  estate  should  not  hold 
out ;  but  hoped,  if  she  had  good  luck  in  collecting  his  effects 
after  his  decease,  there  would  be,  after  his  debts  paid,  some- 
thing left,  which  would  be  all  her  own ;  and  then  said,  he 
had  omitted  something  which,  if  he  lived  to  return  home,  he 
would  do  for  the  benefit  of  his  wife. 
Lord  Chancellor.  (4) 

On  2d  Question  need  not  enter  into  the  general  ground 
upon  which  determinations  have  been  in  cases  of  this  kind, 
for  the  testator  has  fully  explained  himself.  Am  unwilling  to 
enter  into  the  distinction,  that  a  wife  may  take  the  residue  as 
executrix,  though  she  has  an  express  legacy ;  for  if  that  was 
allowed,  it  would  be  difficult  to  know  where  to  stop ;  it  might 
by  the  same  reason  be  extended  to  a  son  or  a  near  relation, 
yet  Lord  Harcourt,  in  the  case  of  Ball  v.  Smithy  (5)  deter- 
mined on  the  executrix  being  his  wife,  by  reason  of  the  near- 
riiTunTisposed  ^^^^  of  relationship,  and  presumption  that  he  would  not  make 
residue  as  exe-  j^gj,  ^  y^^iTQ  executrix  ;  and  vet  that  around  has  been  since  de- 

cutnx,  by  hav-  ^  *  o 

ing  a  legacy,     nied ;  (6)  but  that  nearness  of  relationship  strengthens  col- 
lateral circumstances. 

Littlebury  v.  Buckley  (7)  was  the  first  case  where  parol 
evidence  was  admitted.    It  was  an  appeal  from  a  judgment 
of  Lord  King,  in  the  Mayor  of  London's  Court ;  and  parol 
evidence  was  received  in  the  House  of  Lords,  though  it  had 
Where  a  re-     been  refused  before.    Wherever  there  is  a  resulting  trust  in- 
sulting trust  is  sisted  on  in  opposition  to  the  le^al  operation  of  a  will,  parol 

insisted  on  in  i  i  ^  •  i 

opposition  to  evidence  may  be  read  to  rebut  that  equitj^,  even  m  the  case 
iation?fa^v^*n]       ^  ^'^^^  estate.  So  it  was  in  Lord  and  Lady  Gainsborough's 

parol  ev/dence  may  be  admitted  to  rebut  that  equity.  (8) 


[  127  ] 

Wife  excluded 
from  takin 


(4)  In  the  report  of  this  case 
in  Wilson,  the  Lord  ChanceUo?'^s 
judgment  is  given  as  follows  : — "  If 
making  a  wife  executor  of  itself 
should  be  allowed  to  be  a  good  rea- 
son why  she  should  have  the  residue, 
when  she  has  a  considerable  legacy, 
we  shall  not  know  where  to  stop  : 
but  where  a  wife  is  executor,  and 
there  is  a  great  affection  proved  to 
be  between  them,  as  here,  it  is  very 
reasonable  to  admit,  this  kind  of 
parol  proof,  and  a  less  evidence  than 
this  would  have  turned  the  scale  in 


^'  her  favor." 

(5)  2  Vern.  675. 

(6)  See  Gobsall  v.  Launden^  2  Eq. 
Ca.  Abr.  444.  Randal  v.  Bookbey^  2 
Vern.  425.  Ward  v.  Lant^  Pre.  Ch. 
182.  Farrington  v.  Knightly^  1  P. 
W.  550.  Martin  v.  Reborn^  1  Bro. 
C.C.I  54. 

(7)  2  Vern.  677. 

(8)  Upon  the  question  of  resulting 
trusts  for  the  heir  at  law,  see  in  Sher- 
rard  v.  Lord  Harborough^  post  166, 
and  post  582. 
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cdLse,{9)  and  in  the  Duchess  of  Beaufort's ; (10)  the  present  Lake 
case  is  the  same  as  those.  against 
In  Brown  v.  Seliuyn  (11)  there  was  a  distinction  made.  Lake. 
Question  was,  If  making  one  an  executor  was  an  extin- 
guishment of  his  debt  ?    There  was  a  devise  of  all  the  rest 
of  the  testator's  personal  estate  whatsoever  and  where- 
soever ;  and  the  House  of  Lords  refused  to  admit  parol  evi- 
dence. 

Bill  dismissed. 

/(9)  2Veni.  ^52.  (11)  Ca.  T.  Talb.   240.     3  Bro. 

(10)  1  P.  W.  114.  S.C.  2  Vern.648.    P.  C.  Edit.  Toml.  611. 


HANBY  against  ROBERTS.     ^  ^  ^       Case  61. 

[Lib.  Reg.  1751.  A.  fo.  145  b.  nom.  Hamly  v.  Fisher.'] 

W.  Roberts,  by  will,  gave  several  legacies  to  the  defend-  legacy  to  A. 
ant  and  others,  and  devised  his  real  estates  in  trust  for  two  cliargedupon 

^         ^        ^  real  and  per- 

persons  who  were  his  heirs  at  law,  who  by  descent  take  as  sonai  estate ; 
coparceners ;  and  by  a  codicil  he  gave,  over  and  besides  the  not  chir^ed^^ 
legacy  in  his  will,  another  legacy  of  3,000/.  to  defendant,  ^^^^^^^^^^^ 
which  he  directed  his  executrix  and  trustees  to  pay,  and  exhaust  the  * 
thereby  charged  all  his  real  and  personal  estate  whatsoever  throtherTe^-' 
with  payment  thereof.  (1)  The  personal  estate  was  ex-  tees  shall  have 
liausted  in  payment  of  the  3,000/.  legacy.  o?the  rcaUs-^ 

Q.  If  the  other  legatees  shall  not  stand  in  the  place  of  ^^^^  devised, 
the  3,0(X)/.  legatee,  to  be  paid  out  of  the  real  estate  ?  ^  ^ 

Lord  Chancellor.  I  hare  had  no  doubt  from  the  time 
I  heard  the  will  and  codicil  read,  and  all  the  arguments  used 
at  the  bar  confirm  me  in  it. 

Question.  On  the  rule  of  the  Court  in  marshalling  assets 
and  funds,  than  which  there  is  not  a  more  useful  power  in 
this  Court,  for  where  there  arc  creditors,  and  legacies  to 
children  for  their  portions,  if  the  law  was  to  have  its  full 

(I)  The  testator  by  liis  codicil,  by  any  otlier  codicil  to  his  said  "will, 
after  charfifing  all  his  real  and  personal  '  yet  such  bequest  and  devise  were  never- 

estate,  with  i)ayment  of  the    3,000/.  tlieless  to  be  taken  as  subject  to,  and 

lei;acy,   directed    and    declared,   tliat  liable  in  the  first  place  to  the  payment 

notwithstatuliui;  any  devise  or  bequest  of  tlie  said  leijacy  of  3,000/.  and  in- 

by  him  to  the  contrary  made  of  his  real  terest. 
and  personal  estates  by  his  said  will,  or 
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HOBERTS. 


Court  will 
marshal  assets 
in  favour  of  le-* 
gatees,  where 
specialty  cre- 
ditors exhaust, 
as  against  the 
heir,  in  respect 
of  estate  de- 
scending; (2) 
and  against  a 
residuary  de- 
visee ;(3)  but 
not  against  a 
specific  de- 
visee.(4) 

[  *129  ] 


force,  though  the  reason  of  it  was  good  when  it  was  ori- 
ginally framed,  yet  in  case  the  creditors  were  to  exhaust  the 
personal  estate,  it  would  be  to  the  ruin  of  families.  The 
present  is  a  devise  to  the  heirs  at  law,  but  is  such  as  they 
must  take  by  purchase  :  by  the  codicil  3,000/.  is  given  to 
the  defendant,  over  and  above  ail  other  legacies  given  her  by 
his  will  5  and  he  declares  his  intention  and  meaning  to  be, 
that  notwithstanding  any  bequest  or  devise,  his  real  estate 
shall  be  subject  to  such  payment  of  3,000/.  as  aforesaid. 

I  shall  consider  it  as  if  this  clause  had  been  inserted  in,  and 
was  a  clause  of  the  will  itself,  and  the  testator  had  directed 
that  it  shall  be  taken  as  part  of  it ;  and  if  they  are  considered 
as  one  instrument,  there  must  be  one  uniform  intention,  and 
that  supported  as  far  as  may  be. 

Objection  by  plaintiff.  There  is  no  ground  to  say  the  3,000/. 
shall  be  originally  charged  on  the  real  estate,  nor  that  the 
other  legatees  shall  come  on  the  real  estate,  in  the  place  of 
the  legacy  of  3,000/.  because  the  real  estate  is  devised  and 
it  was  as  much  the  intention  of  the  testator  that  the  devisee 
should  have  the  real  estate,  as  it  was  that  the  legatees  should 
have  their  legacies.  Whether  this  can  be  done  is  the  question. 
Am  of  opinion  it  may.  One  rule  of  marshalling  assets  is 
clear ;  if  there  are  debts  by  specialty  and  legacies,  and  no 
devise  of  the  real  estate  but  it  descends,  if  the  creditors  ex- 
haust the  personal  estate,  the  legatees  may  stand  in  their 
place,  and  come  upon  the  real  estate.  This  is  against  an 
heir  at  law.  It  is  as  clear,  if  one  devises  his  real  -'^estate,  and 
gives  general  pecuniary  legacies  not  charged  on  tha*  real 
estate,  and  dies  leaving  specialty  debts,  and  the  specialty 
creditors  exhaust  the  personal  estate,  the  legatees  shall  not 
stand  in  their  place  and  come  on  the  realty,  because  it  was 
the  intention  of  the  testator  that  the  devisee  should  have  the 
real  estate,  as  well  as  the  legatees  be  paid,  and  therefore,  if 
one  has  only  personal  estate,  and  gives  specific  as  well  as 
general  legacies  :  if  the  creditors  exhaust  the  general  assets, 
yet  the  general  legatees  shall  not  stand  in  their  place,  and 
come  upon  the  specific  legacies.    But  if  one  having  land 


(2)  Culpepper  v.  Ashion^  2  Ch.  Ca. 
117.  Bowaman  v.  Reeve,'  Pre.  Ch. 
578.  Tipping  v.  Tipping^  1  P.  W. 
730.  LucTf  V.  Gardiner,  Bunb.  137. 
Lutkins  V.  Leigh,  Ca.  T.  Talb.  54. 

(3)  Boioaman  v.  Reeve,  Pre,  Ch. 
578. 


(4)  Clifton  V.  Burt,  1  P.  W.  678. 
JIaslewood  v.  Pope,  1  P.  W.  323. 
Scott  V.  Scott,  post  383.  Keeling  v. 
Brown,  2  Ves.  359.  Heme  v.  Mey- 
rick,  1  P.  W.  201.  204.  Forrester  v. 
Leigh,  post  171. 
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and  personal  estate  makes  his  will^  being  indebted  by 
specialty,  and  he  gives  specific  legacies,  and  then  gives  the 
rest  and  residue  of  his  real  and  personal  estate  ;  if  creditors 
exhaust  the  personalty,  the  legatees  may  stand  in  their 
place,  and  come  upon  the  residuary  devisee,  because  he  has 
only  the  rest  and  residue. 

In  the  present  case  there  are  general  pecuniary  legacies, 
and  in  a  subsequent  clause  (considering  the  codicil  as  such) 
a  pecuniary  legacy  is  given  of  3,000/.  which  he  charges  on 
both  his  estates.  Query ^  Whether  the  other  legatees  shall 
stand  in  the  place  of  the  3,000/.  legatee  ? 

Am  of  opinion  they  ought,  and  that  it  v^as  the  testator^s 
intention.  The  testator  has  expressly  charged  his  lands 
with  the  3,000/.,  and  I  do  not  see  how  this  case  differs  from 
the  case  put  at  the  bar.  One  indebted  by  simple  contract 
has  lands  and  personal  estate,  and  begins  his  will  by 
charging  all  his  estate  with  payments  of  his  debts  5  and 
then,  after  giving  general  legacies,  devises  his  real  estate  by 
way  of  specific  devise.  The  simple  contract  creditors  ex- 
haust the  personal  estate ;  shall  not  the  general  legatees 
stand  in  their  place,  and  come  on  the  real  ?  The  Court  will 
order  it  so  that  eveiy  body  may  have  satisfaction,  and  the 
whole  intention  complied  with.  By  the  words  over  and 
above,"  in  the  codicil,  the  testator  meant  the  defendant 
should  have  the  legacy  given  her  by  the  will.  Suppose  the 
3,000/.  had  exhausted  all  the  personalty,  should  she  not 
have  that  small  legacy  in  the  will  out  of  the  realty  ?  She 
certainly  would. 

Second  question.  Whether  the  lands  and  legacies  should 
bear  the  burden  in  proportion  to  their  values  ?  But  no 
ground  for  it,  nor  was  it  the  intention  of  the  testator,  nor  is 
there  any  case  where  it  has  been  done. 

Therefore,  &c.  (5) 


Hanby 
against 
Roberts. 
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(5)  The  tlocree  directed  the  per- 
sonal estate  to  be  applied  in  the 
ljr«t  place  to  tlie  payment  of  the  debts 
and  funeral  expeuces ;  and  after  pay- 
ment of  the  debts  and  funeral  expences, 
llie  residue  to  be  applied  to  the  pay- 
ment of  the  said  legacy  of  3,000/. ;  and 
if  any  surplus  of  the  personal  estate  re- 
mained after  payment  thereof,  then  the 
same  was  to  be  applied  in  satisfaction  of 


the  other  pecuniary  legacies  ;  and  if  the 
same  was  deficient^  then  that  a  suffi- 
cient sum  for  the  payment  of  the  same, 
not  exceeding  what  should  have  been 
exhausted  out  of  the  personal  estate 
towards  satisfaction  of  the  said  legacy 
of  3,000/.  should  be  raised  out  of  the 
said  testator's  real  estate  by  sale  or 
mortgage. 
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Case  62.  WALTON  against  TRYON  and  Others. 


Dec.  15,  1751.  .     [Lib.  Reg.  1751.  B.  fo.  287.  302.] 


[S.  c.  1  Dick.  LoaD  Chancellor,  after  having  taken  time  from  last  term 
^^^'•^  to  consider  of  it,  gave  his  opinion. 

This  bill  is  brought  for  satisfaction  of  three  species  of 
tithes,  as  rector  of  Mickleham  in  Surry, 
Lops  and  tops      First.  Of  the  loppings  of  ancient  pollard  oaks,  and  ashes, 
of  aocient  ^  certain  wood. 

pollard  oaks 

and  ashes  are  exempt  from  tithes.  (1)  The  use  to  which  wood  is  applied,  does  not  determine 
the  right  to  tithes. 

Second.  Of  beech  wood,  as  well  of  the  body  as  of  the  lops 
in  the  same  wood. 

Third.  Of  coneys  bred  in  Ashhurst  warren ;  the  last  is 
claimed  only  by  custom. 

The  principal  question  arises  on  the  two  first  species  of 
tithes,  and  on  those  two  there  is  no  great  difference  as  to 
the  evidence  of  facts.  It  is  agreed  there  is  no  underwood  in 
Ashhurst  woods  ^  that  the  oaks  and  ashes  are  ancient 
pollards  :  that  the  beeches  which  were  cut,  were  of  twenty 
years  growth  and  upwards,  and  that  by  far  the  greatest  part 
was  made  into  faggots  and  sold  for  firewood,  except  some 
few  used  for  wheelwright  work,  &c. :  that  by  two  former 
falls  of  this  wood,  tithes  were  set  out  and  paid.  One  of  the 
falls  was  in  1/12,  and  the  other  in  1/27  or  1728.  The  de- 
fendants have  not  proved  any  fall  of  this  wood  when  tithes 
were  not  paid ;  but  have  proved,  that  at  one  of  those  two 
[  131  ]  ^^^^  Try  on,  the  owner,  lived  in  Northamptonshire,  and 
that  tithes  for  wood  of  the  like  kind  were  not  paid. 

First  point  made  is,  that  all  kinds  of  wood  used  for  firing 

(1)  JRame's  case,  1  Gwill.  165.  S.  C.  &  Y.  192.     Thompson  v.  Holt,  2 

1  E.  &  Y.  108.  Rmn\.  Patenson^Cro.  Wood,  269.  S.  C.  2  Gwill.  671.   1  E. 

Eliz.  477.   S.  C.    1  E.  &  Y.   133.  &  Y.   826.     3Iodern  v.  Knight,  2 

Sampson  v.  Worthington,  11  Co.  48.  Wood,  478.  2  Gwill.  841.  S.  C.  2  E. 

1  E.  &  Y.  152.  Broke  v.  Rogers,  Cro.  &  Y.  129.  Anon.  1  Br.  &  G.  33.  S.  C. 

Jac.  100.  S.  C.  1  E.  &  Y.  158.   Rey^  1  E.  &  Y.  202.    Daws  v.  Molins,  2 

noWs  case.  Moor.  762.  1  E.  &  Y.  160.  Leon.  79.  S.  C.  1  E.  &  Y.  86. 
Dr.  Newman's  case,  Godb.  175.  1  E. 
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are  liable  to  tithes  that  the  use  and  application  determines 
the  right  of  tithes.  It  has  been  argued  on  the  reasonableness 
of  the  things  and  on  authority  of  precedents ;  and  the  case 
of  Greenaway  v.  the  Earl  of  Kent  (2)  has  been  much  relied 
on. 

It  was  argued^  there  is  no  more  reason,  why  tithes  should 
not  be  paid  of  wood  as  of  any  other  product  of  the  earth,  be- 
cause annuatim  renovatur.  The  answer  is  a  very  plain  one, 
that  reasoning  would  prove  too  much ;  for  tithes  are  not  due 
of  all  kinds  of  wood,  as  timber.  The  wood  may  be  said  annu- 
atim crescere,  yet  not  renovare,  for  renovare  means  profits 
taken,  and  the  product  renewed  again.  All  coppice  woods 
are  liable  to  tithes ;  and  though  non  annuatim  renovantur^ 
yet,  in  a  certain  course  of  time  after  they  are  cut,  they  grow 
up  again,  like  saffron,  which  in  some  places  is  not  gathered 
but  once  in  three  years ;  but  as  to  timber  trees,  from  the  or- 
dinary use  of  them  the  law  is  otherwise ;  they  are  not  cut  at 
a  certain  stated  time. 

It  was  argued,  that  the  loppings  are  tenant-right  profits, 
and  therefore  not  to  be  considered  as  part  of  the  inheritance ; 
but  this  is  no  rule  of  tithes.  It  varies  in  different  counties 
by  different  usage,  and  would  make  the  rule  of  law,  as  to 
tithes,  very  uncertain.  In  many  places  the  loppings  of  cer- 
tain spiral  trees  are  allowed  to  be  cut  by  the  tenant,  and 
those  trees  are  certainly  timber  trees,  and  yet  it  was  never 
thought  that  they  were  liable  to  tithes. 

The  next  argument  was,  that  the  use  determines  the  right 
of  tithes  as  it  does  coppices ;  and  this  goes  directly  to  the 
question  sought  to  be  put  in  issue  by  the  bill :  but  this  w^ould 
be  an  innovation,  and  introductlve  of  confusion  as  to  the 
right  of  tithes,  that  would  equally  effect  the  clergy  as  the 
laity.  The  subsequent  use  of  the  thing,  as  it  does  not  alter 
the  nature  of  it,  so  it  cannot  add  a  tithable  quality  to  it  which 
it  had  not  before ;  if  it  could,  why  not  vice  versa  ?  If  maple 
or  beech  (which  pay  *tithes  unless  the  custom  be  otherwise) 
should  be  applied  occasionally  to  the  same  uses  as  timber, 
why  should  such  use  not  exempt  them  from  payment  of  tithes? 
But  this  was  never  thought  of,  and  yet  it  is  equally  reason- 
able. V 

4th,  It  was  said,  in  certain  cases  the  use  determines  the 
right  of  tithes,  and  there  would  be  no  greater  uncertainty  or 
inconvenience  in  the  one  case  than  in  the  other ;  and  Avas  in- 


Walton 

against 

Tryon. 


[All  coppice 
woods  are  lia- 
ble to 
titlies.(3)] 


[The  circum- 
Btances  of  lop- 
pings being  te- 
nant-riglit  pro- 
fits, and  there- 
fore not  part  of 
the  inherit- 
ance, affords 
no  rule  as  to 
their  liability 
to  tithes,] 


[The  subse- 
quent use  of  a 
thing  cannot 
add  a  tithable 
qualit}'  to  it 
which  it  had 
not  before  ] 

[  *132  ] 


(2)  1  Wood.  479. 
677. 


S.  C.  1  E.  &  Y.       (3)  See  Turner  v.  JVhccilo/i,  1  Iv 
&  Y.  507.    1  Wood.  150. 
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Walton  stanced  in  the  case  of  wood  cut  to  be  burnt  in  the  house  of 

against  the  parishioner  in  the  parish ;  but  that  is  not  of  common  right 

Tryon.  |^^|.      gpgcial  custom  only,  Cro.  Car,  113.  and  operates  by 

brbunitTii^°  ^^^y      exemption.    Another  case  cited  of  the  agistment  of 

house  is  not  cattle  for  plouffh  or  pail,  no  tithes  are  paid.    But  that  is  not 

exempt  of  com-         t  i    i  •      i    •  i  i  •  i     i  •  i  -,.  ^ 

mon  right,  but  predial,  Dut  mixed  tithes,  which  the  owner  is  not  obliged  to 
torn^(4)f^  particular  spot  of  ground,  or  at  a  certain  time ; 

and  the  parson  receives  tithes  for  them  in  another  kind.  Both 
those  causes  operate  by  way  of  exemption  of  things  that  are 
[There  is  no    liable  to  tithes.    There  is  no  case  where  things  not  ori- 

case  in  which       •     n      i  .  ,     .  ,       .      ,    .  i    n  «• 

things  not  ori-  gmaliy  chargeable  with  tithes  m  their  own  nature  shall  aiter- 
gtnaiii/  tithahie  y^^^di^  becomc  SO  from  the  use  made  of  them. 

m  their  own 

nature,  shall  afterwards  become  so  from  the  use  made  of  them,] 

XTithes  of  wood  Tithes  of  wood  are  predial,  and  must  be  set  out  on  the  spot 
on  the  spot  at  the  time  of  falling ;  it  is  impossible  in  many  cases  to  say, 
faiiing^-^it^is  tvcnQ  of  Cutting,  to  what  uses  it  shall  be  applied,  as 

impossible  at  where  sold  to  a  dealer  3  besides,  the  subsequent  use  would 
to"say  to^what^  ^^^Y  ^^^^  many  counties,  without  a  custom  to  warrant 

"se^jt  will  be  it.  In  counties  where  timber  is  very  plentiful,  and  particu- 
larly when  it  is  plentiful  and  remote  from  water-carriage, 
timber  is  often  cut  down  and  used  for  firing.  It  would  con- 
stitute two  different  common  laws  of  tithes. 


(4)  In  most  of  the  earlier  cases  it 
seems  to  have  been  considered,  that 
wood  used  as  fuel  was  exempt  at  com- 
mon law,  see  Austyn  v.  Lucas,  Cro. 
Eliz.  609.  S.  C.  1  E.  &  Y.  142.  The 
Parson  oi  Kamsay''s  case,  Goulsb.  161. 
S.  C.  1  E.  &  Y.  153.  Selden  v.  Wal- 
ter, 1  Vent.  75.  1  E.  &  Y.  481.  Tur- 
ner V.  Weedon,  1  Wood.  150.  S.  C. 
1  E.  &  Y.  507.  Goodall  v.  Perkins, 
1  Wood.  338.  2  Gw.  543.  S.  C.  1  E. 
&  Y.  606.  Rqfe  v.  Harding,  2  Gwill. 
610.  S.  C.  1  E.  &  Y.  705.  Erskin 
V.  Ruffle,  Gwill.  961.  S.  C.  2  E.  &  Y. 
235.  Ellis  V.  Drake,  1  Roll.  Abr.  644. 
Dr.  Watfs  case,  3  Keb.  635.  S.  C. 
1  E.  &  Y.  508.  Ellis  v.  Fermor,  3 
Wood,  381.  Gwill.  1022.  S.  C.  3  E. 
&  Y.  1248.  Brown  v.  Nixon,  1  Ro. 
Ab.  645.  Trott  v.  Rudd,  4  Wood. 
11.  But  in  others  it  appears  to  have 
been  held  exempt  by  custom  only, 
Rooket  V.  Gotnershall,  Litt.  367.  1  E. 
&  Y.  375.  Norton  v.  Ilarmer,  Cro. 
Car.  113.    Litt.  Rep.  5.  162.    S,  C. 


1  E.  &  Y.  363.  Bowdeswell  v.  Bar- 
ker, 1  E.  &  Y.  637.  In  an  Anon. 
case,  1  Freem.  334.  S.  C.  2  Gw.  562. 
1  E.  &  Y.  625.,  the  Court  of  Exche- 
quer would  not  determine  whether 
wood  used  for  fuel  was  exempt  without 
custom,  there  being  opinions  both 
ways.  But  in  the  late  case  of  Willis 
V.  Stone,  in  the  Excheq.  24th  June, 
1827,  1  Y.  &  J.  262.,  Lord  Chief  Ba- 
ron Alexander  (relying  principally  up- 
on what  was  said  by  Lord  Ilardwicke 
in  the  principal  case,  and  upon  the 
decision  of  Sir  Thomas  Plumer  ia 
the  case  of  Fage  and  Wilson,  1  J.  & 
W.  513.)  decided  (after  reviewing  all 
the  previous  authorities),  that  wood 
used  for  fuel  in  the  husbandry-house  is 
not  exempt  from  tithes  by  the  common 
law,  but  may  be  so  by  custom,  see 
L.agden  v.  Flack,  2  Hagg.  303.  S.  C. 
3  E.  &  Y.  973.  Burrel  v.  GreeJi- 
acres,  1  Wood.  404.  S.  C.  1  E.  &  Y. 
646.  Weeden  v.  Harden,  1  E.  &  Y. 
401.5  and  see  2  Inst.  652. 
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So  much  on  the  reason  of  the  thing;  but  the  law  of  Vv^altox 
tithes  is  positive.    It  is  settled^  that  all  trees  of  twenty  years  against 
growth,  whether  timber  at  common  law  or  by  custom,  and  Tryon. 
their  lops  and  tops,  are  freed  from  tithes,  to  whatever  use  t^eVo?2o'^ 
thev  are  nut,  except  in  cases  of  fraud  intended  to  be  put  on  years  growth, 

J         y.     ^  i-  ^  ■»-  and  their  lops 

the  parson.    This  general  rule  is  declared  m  the  stat.  of  silva  and  tops,  are 

C(Bdua,  45  Ed,  III,  Uthesfto  what- 

ever use  thev  are  put,  except  in  cases  of  fraud.]  [And  this  is  by  the  statute  of  silva  ccedua,  45 
Edw.  III.] 

Much  is  said  in  the  books,  whether  that  stat.  is  a  new  law ;  [The  statute 

of  silva  ccedua 

but  all  those  questions  are  at  an  end^  and  it  has  been  deter-  is  declarative 
mined  *to  be  declarative  of  the  common  law,  though  Belknap  fj^^  common 
in  the  5th  Ed,  III.  was  of  the  contrary  opinion.  j-  ^^33  j 

As  to  the  stat.  of  Sarum,  mentioned  in  2  Leon.  87*  Fitz. 
N,  j5.  51.  Reg.  49.  Lord  Co.  in  2  Inst.  645.  says.  He  cannot 
find  the  concordatum  ;  so  does  Seldeii,  in  his  history  of  tithes. 
The  stat.  of  45  Ed,  III.  considers  the  value  of  the  wood  as 
gross  bois  at  the  age  of  twenty  years.  The  constant  opi- 
nion of  courts  of  law  has  been  from  that  time  to  the  case  of 
Greenaivay  v,  the  Earl  of  Kent^  that  timber  trees  are  freed 
from  tithes,  as  well  their  lops  and  tops  as  their  bodies ;  and 
so  is  Plowd.  470.  MulletVs  case.  In  that  case  the  Court  [Hornbeavi  not 
held  hornbeam  not  to  be  timber,  but  made  no  difference  be-  *™^^^'-(^^^ 
tween  pollards  and  other  trees ;  and  ever  since  that  case 
(unless  by  custom)  they  are  not  considered  as  timber ;  same 
doctrine  in  11  Co.  Lifford's  case.  2  Inst.  642,  643.^  lays 
down  some  general  rules,  which  have  not  been  contradicted, 
except  in  the  case  of  germins  growing  out  of  stools,  and  Gcrmins  grow- 

,        J,  ,  -  PI.         ii^o  from  stools 

that  tor  good  reasons,  because  great  part  of  the  coppices  of  old  timber 
grow  from  germins  of  old  timber  trees,  and  it  would  deprive  Jlt^i^^g^^'Jj 
the  clergy  of  great  part  of  their  tithes.    I  was  asked  what 
difference,  whether  germins  grow  out  of  the  stools  of  trees 


(5)  Sohy  V.  Molins,,  Plowd.  468. 
S.  C.  1  E.  &  Y.  60. 

(6)  See  Walhank  v.  Ilayxoard^  3 
Wood.  512.  S.  C.  3  E.  &  Y.  1245. 
Ford  V.  Racstcr^  4  M.  &  S.  130.  S.C. 
3  E.  &  Y.  710.  Amber  v.  Jackson,^  3 
Wood.  225.  Turner  v.  Smithy  2 
Gwill.  529.  Lewis  v.  S?iell,  3  E.  & 
Y.  1388.  But  sec  fVrojj  v.  Clinch, 
Cro.  EHz.  55.  S.C.  1  E.  &  Y.  91. 
Anon,  cited  in  Lij/ord's  case,  11  Co. 
48-  1  E.  &  Y.  92.'  Slampc  v.  Clinton, 
1  Ro.  100.  1  E.  k  Y.  234.  Fox  v. 
Tfuwton,  11  Mod.  544.    1  E.  &  Y. 


642.    Bibi/e  v.  Iluxlei/,  Bunb.  192. 

S.  C.  1  E.  &  Y.  805.  III  the  case 

of  Chichester  v.  Sheldon,  Sir  T,  Pla- 
iner decided  that  tithes  are  due  of  com- 
mon right,  for  timber  trees  of  tlie  age 
of  '20  years  and  upwards,  growing  iVoiu 
old  stools,  and  this  decision  was  fol- 
lowed in  tlie  Exchequer  in  the  case  of 
^Evans  v.  Roioe,  1  M.  &  Y.  577.  But 
quwrc  the  correctness  of  these  deci- 
sions, and  see  "  Observations  apon  the 
case  of  Evans  and  Rozce,^^  by  i\Ir. 
Willium  Eagle. 
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Walton     entirely  cut  down,  or  from  the  head  after  it  is  lopped  ?  In  an- 
against     swer,  there  is  great  difference  ;  for  as  to  germins  from  stools 
Tryon.     there  are  no  trees  remaining  from  whence  they  can  derive  the 
privilege,  as  in  the  other  case.  (7)  In  Cro.  El.  477.  Mo.  983. 
be^cut  beforr^       ^^^^  ^^^^^  twenty  years  growth  of  the  tree  shall  be  pri- 
20  years,  the    vileged,  although  lopped  every  seven  or  ten  years  ;  and  so 
wfhes  shall      ^i^-  ^^P-       ;  but  if  cut  before  twenty  years,  the  boughs 
be  always  tith-  and  branches  shall  always  be  titheable. 

able,(8)]  Cases  cited  in  opposition  to  this  were  (9)  1  Brownl.  94.  opi- 

nion of  Tanfield  C.  J,  but  it  is  not  material,  for  what  he  lays 
down  is  clearly  law,  and  does  not  contradict  the  above  prin- 
ciples ;  (10)  1  Lev.  189.  This  was  cited  on  the  general  ques- 
tion, "  that  the  use  determines  the  right  of  tithes;''  for 
Wyndham,  J,  there  says^  that  pollards  of  fifty  years  growth 
shall  pay  tithes  5  but  there  is  no  case  to  warrant  it,  and  it  is 
not  much  to  be  relied  on,  and  the  less  because  the  same  case 
is  reported  in  Syd.  300.  and  it  appears  there,  that  he  meant 
[  134  ]     coppice  wood  :  and  the  case  as  in  Syd.  goes  further,  and  says, 
that  timber  trees  growing  sparsim  in  coppices,  only  privi- 
[PoUards  that   leges  themselves  if  lopped.  It  was  said  pollards  are  not  tim- 
ed^heir^prlvi-"  ^^^^  ^^^Y  ^^^ing  once  gained  a  privilege  shall  not  lose 

shall  not  it ;  and  there  is  no  more  reason  why  pollards  should  lose  their 
privilege  than  that  dotards  should. 

I  come  now  to  modern  precedents,  which  are  not  easily  re- 
concilable between  themselves.  In  Briggs  v.  Martin,  Trin. 
6  W.  &  M.  (11)  it  is  said,  tithes  shall  be  paid  for  lops  of 
pollards  and  dotards,  but  it  does  not  appear  whether  they 
were  cut  before  twenty  years.  Norton  v.  Collard  (12)  Mich. 
6  W.  &  M.  is  directly  contrary  to  the  former,  and  tithes 
were  decreed  to  be  paid,  except  for  the  lops  of  pollards,  which 
the  Court  declared  to  be  discharged  by  law.  May  field  v. 
Cowper,  (13)  12th  July  1698,  is  not  applicable,  and  therefore 
IGreenaivay  v.   ^^^^^  ^"^^        Greenaway  V.  Earl  of  Kent.    Bill  for 

Bari  of  tithes  of  wood,  and  tops  of  pollards,  all  used  for  firing.  It  ap- 

Kent.{\\)'\ 

(7)  See  C.  B.  Alexander's  remarks  (13)  Layfield  v.  Cozoper^  1  Wood, 
on  this  passage,  in  the  case  of  Rowe  v.  330.   1  E.  &  Y.  591. 

Evans y  1  M'Cleland  and  Yonge,  577.  (14)  In  the  note  of  the  principal 

(8)  Vicar  of  Wains  borough's  case,  case  in  Mr.  Coxe's  MSS.  DD.  177.  it 
1  E.  &  Y.  362.  but  see  post  note  (15)  is  said,  "  a  case  was  also  mentioned  of 
to  this  case.  "  Greenaway  v.  Earl  of  Kent^  in  the 

(9)  Man  v.  Somerton,  "  Excheq.  1705,  and  an  account  of  it 

(10)  Canwell  v.  Haws.  "  was  read  by  the  Lord  Chancellor 

(11)  I  Wood.  321.   1  E.  &  Y.  585.  "  out   of  Mr.  Baron   Price's  MSS. 

(12)  1  Wood,  328.   1      &  Y.  589.  which  the  Lord  Chancellor  said  he 
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peared  in  proof^  that  all  had  been  corded  and  used  together ; 
and  it  was  decreed  that  tithes  should  be  paid  of  all  trees  of 
twenty  years  growth^  as  of  underwood  that  was  cut  and  cor- 
ded. The  Court  was  divided^  and  Ward^  C.  B.  differed  with 
the  other  three  Barons^  and  delivered  a  very  learned  argument 
against  the  decree ;  and  I  think  his  the  better  opinion ;  I  have 
informed  myself  of  the  ground  on  which  the  three  Barons  went. 
Price,  B.  said,  ancient  statutes  are  to  be  construed  according 
to  the  intent  and  meaning :  that  gross  hois  is  not  all  sorts  of 
wood  above  twenty  years  growth,  but  timber,  and  used  for 
building ;  so  that  the  ground,  whether  titheable  or  not,  is  the 
being  used  for  building;  but  this  is  not  agreeable  to  the  statute 
and  the  determinations  upon  it.  He  cites  stat.  35  H.  VIII.  but 
that  statute  only  gave  protection  to  wood  of  such  dimensions, 
and  does  not  say  that  other  timber  shall  not  be  privileged;  and 
it  might  as  well  be  said,  although  the  law  says  a  man  shall  be 
at  age  at  twenty-one,  yet  it  shall  be  determined  by  his  sense 
or  stature ;  as  there  v/as  no  precedent  before  that  case,  so 
there  has  been  none  since.  In  Bihi/  v.  Huxley  the  Court 
disavowed  the  rule,  that  the  subsequent  use  determines  the 
right  of  tithes. 

But  still,  if  these  trees  were  lopped  before  twenty  years, 
and  have  continued  to  be  so  since,  they  will  be  liable  to 
tithes  ;  but  first  tithes  of  wood  may  be  demanded  from  ne- 
cessity, to  prevent  fraud  on  the  parson  ;  as  if  in  a  coppice 
there  be  a  few  trees  of  twenty  years  growth,  and  when  the 
coppice  is  cut,  a  few  loppings  are  made  of  those  trees,  and 
they  are  bound  up  with  the  other,  it  is  impracticable  (at 
least  not  to  be  done  without  great  expence,  which  the  parson 
must  shew)  to  distinguish  the  one  from  the  other.  Cro, 
Eliz.  347. 

As  to  the  fact,  it  does  not  appear  probable  on  the 
proof.  (16)  There  is  evidence  of  two  loppings  and  tithes 
paid  for  them,  but  that  is  not  sufficient  for  me  to  say,  in  all 


Walton 


Tryon. 


[  135  ] 

[Trees  lopped 
before  twenty 
years,  and  con- 
tinued to  be  so 
are  liable  to 
tithes.  (15j] 


"  had  from  Lord  Parker^  where  it  was 
"  h(>ld  by  three  j5arons  against  Lord 
"  C.  B.  Ward,  that  the  loppings  of 
"  timber  trees  corded  into  faggots  were 
"  titheable.  I5ut  the  Lord  Chancellor 
"  said,  he  denied  that  case  to  be  law, 
"  and  siiid  \\e  IkuI  read  over  the  reasons 
"  given  by  the  Chief  J5;iron  Ward  for 
"  his  opinion,  wliich  he  concurred 
"  with,  and  tliat  the  other  Barons  were 


"  mistaken  in  the  law." 

(15)  Contra.  Anon.  1  E.  &  Y.  202. 
1  Ro.  Ahr.  6  40. 

(16)  In  Serj.  ITill's  IMSS.  Vol.  15. 
p.  113.  this  passage  stands  thus  The 
'\  plaintiff  has  proved  that  in  the 
"  time  of  his  predecessor,  tithe  was 
"  paid  as  is  liow  claimed,  once  in 
"  1712,  and  once  in  1727,  and  1728; 
"  but  the  defendant  has  proved  that  tho 


135 


CASES  IN  CHANCERY. 


Walton     events,  they  are  liable  to  tithes,  as  they  are  laid  in  the 
against     \y\\\       be  ancient  pollards,  and  by  proof  are  very  large. 
Tryon.        p|^jj^(.][j[^  chooses,  I  will  direct  an  issue  ;  pretty  difficult  to 
say,  whether  they  were  lopped  before  twenty  years  or  not, 
for  no  evidence  can  be  of  the  fact,  for  it  is  agreed  they  are 
at  least  two  hundred  years  old. 
[Itisaqiies-       As  to  beech.    Question  of  fact,  whether  beech  wood  of 
whether  heech  twenty  years  growth  is  timber  within  this  parish.    In  Abbot 
of^t^enty  years  y.  Hicks,  [1  Wood,  310.]  Trin.  6.  W.  it  was  directed  to 
timber.  (17)]    inquire  of  the  custom  as  to  a  parish  only.  So  Fitz.  tit.  Waste, 
4to  edition,  which  cites  Rastal,  692. 

The  issue  may  be  general.  Whether  time  out  of  mind,  in 
the  parish  of  Mickleham^  beech  has  been  deemed  timber  ? 
And  that  will  avoid  the  .difficulty  with  regard  to  the  limits 
of  the  custom  on  which,  in  the  weild  of  Kent  there  have 
been  abundance  of  trials. 

2d.  Demand  of  tithes  for  rabbits  in  kind.  (18)  There  is 
no  evidence  of  payment  of  tithes  in  kind,  but  of  four  couple 
of  rabbits,  and  20^.  a-year.  Argued  that  it  is  a  composi- 
[A  modus  for  tion,  and  not  a  modus,  for  then  it  would  be  too  rank.  Evi- 
kind'^and^parT  ^^^^^6  that  Other  warrcns  in  this  parish  pay  composition  : 
in  money,  may  payment  of  part  in  kind,  and  part  in  money,  may  be  even  a 
be  good.]        good  modus. 

[  136  ]        Let  the  plaintiff  take  to  the  first  day  of  causes  next  term^ 
to  consider  whether  he  will  have  issues  directed. 

Afterwards,  on  the  first  day  of  causes  in  the  next  term, 
the  plaintiff  consented  to  take  issues,  which  were  directed 
accordingly.  (19) 


"  owner  was  absent  in  those  years,  and 
"  that  tithes  in  general  have  not  been 
paid  for  wood." 

(17)  Man  v.  Somerton^  1  E.  &  Y. 
172.  Lapthome's  case,  1  E.  &  Y.  255. 

(18)  "  Another  demand  by  the  bill 
in  this  case  was  for  the  tithe  of 
rabbits ;  and  it  was  held  by  the 
Lord  Chancellor^  that  rabbits  are 

"  not  titheable,  unless  by  custom  ;  and 
"  there  appearing  some  doubt  whether 
"  there  was  such  a  custom  or  not,  the 
"  Lord  Chancellor  directed  an  issue 
"  to  try  it."  Coxe's  MSS.  DD.  177. 

 It  does  not  appear  however  from 

Lib,  Reg.  that  any  such  issue  was 
directed     by    the    decree.  -That 


rabbits  are  not  titheable  except  by 
custom,  see  Anon.  Litt.  Rep.  13.  S.  C. 

1  E.  &  Y.  351.  Anon.  l.E^  &  Y.  382. 
Daws  V.  Huddlestone^  Cro.  Car.  339. 
339.  S.  C.  1  E.  &  Y.  382.  Anon. 
March.  56.  1  E.  &  Y.  399.  Randal  v. 
Head,  1  Eq.  Ca.  Ab.  34.  S.  C.  Hard. 
188.  1  E.  &  Y.  434.  Towerson  v.  Win- 
gate^  1  Keb.  602.  S.  C.  1  E.  &  Y. 
440,  Webb  v.  Newman^  2  Keb.  140. 
S.C.  1E.&Y.453.  Philips  V.  Clever, 

2  Keb.  452.  S.  C.  1  E.  &  Y.  479. 
Nicholas  v.  Elliot^  Bunb.  19.  1  Wood, 
523.  1  E.  &  Y.  698.  Bullx.  Robinson, 

3  Wood,  470.  S.  C.  2  E.  &  Y.  289. 
(19)  From  the  entry  in  Lib.  Reg. 

1761  B.  fol.  302,  it  appears  that  this 
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cause  was  heard  on  the  25th,  Seth,  and 
27th  Days  of  November,  1751,  and  on 
the  24th  of  January  1752,  (the  date  of 
the  entry)  on  which  last  day  it  is  stated 
to  have  been  ordered  that  "  the  bill 
do  stand  dismissed  out  of  this  Court 
without  costs."  This  appears  not  to 
be  quite  correct,  as  in  the  same  book,  fol. 
287,  there  is  an  entry  bearing  date  the 
12th  February,  1752  ;  from  which  it 
appears,  that  upon  motion  made  that 
day  by  the  counsel  for  the  plaintiff,  it 
was  alleged  that  by  the  order  made  on 
the  24th  January  last,  the  plaintiff, 
waiving  the  trying  of  any  issue  as  to 
any  of  the  demands  named  in  the 
said  bill,  except  that  of  the  tithes  of 
the  oak  and  ash  pollard  trees,  in  a  cer- 
tain place  called  Ashhiirst  mentioned 
in  the  plaintiffs  bill ;  it  was  ordered 
that  the  plaintiff's  bill  should  stand 
dismissed  out  of  Court  as  to  all  de- 
mands except  for  tithe  of  oak  and  ash 


pollards  without  costs ;  and  as  to  the 
residue  of  the  relief  sought,  it  was  or- 
dered that  the  parties  should  proceed 
to  trial  on  the  following  issue,  "  whether 
"  the  said  oak  and  ash  pollards  at  the 
"  time  they  were  first  lopped  were  of 
"  the  growth  of  twenty  years  or  up- 
"  wards ;"  and  that  the  plaintiff  here 
should  be  plaintiff  at  law  :  And  it  was 
further  ordered,  that  the  jury  which 
should  try  the  issue  should  have  a  view 

of  the  said  trees.  And  the  plaintiff 

now  waiving  the  trial  of  the  said  issue, 
it  was  prayed  on  his  part  that  the  re- 
sidue of  the  bill  might  be  dismissed 
without  costs.  And  his  Lordship  upon 
hearing  the  counsel  of  the  defendants, 
ordered  that  the  order  made  at  the 
hearing  be  drawn  up  as  a  dismissal  of 
the  whole  bill  without  costs. — —In  2 
vol.  of  E.  &;  Y.  there  is  a  note  of  this 
case  from  MS. 


HUMPHREY  agaimt  TAYLEUR. 


A. 


Case  63.' 

In  Chancery, 
Feb.  4,  1752. 

[S.  C.  1  Dick. 
S.  C.  Harg. 
MSS.  from 
Capper,  469. 
p.  83.  and  from 
De  Grey's 
MSS.  470. 
p.  181.] 

Devise  of  resi- 
due to  A.  &  B. 

Codicil  revokes 

every  legacy,  thing,  and  part,  to  A.;  B.  shall  take  the  whole.  (1) 


|-Lib.  Reg.  1751.  A.  fo.  185  a.] 


Sarah  Wauchope,  by  her  will  of  9th  July  1743,  amongst 
many  other  legacies,  gives  to  any  vrho  should  claim  as  her 
next  of  kin,  one  shilling ;  and  after  several  bequests  devises 
as  follows  :     Item,  After  all  my  debts  and  legacies  paid, 


(1)  So  if  there  be  a  joint  bequest  to 
two,  and  one  die  in  the  lifetime  of  the 
testator,  the  survivor  shall  take  the 
whole.  Welling  v.  Baine^  3  P.  VV.  113. 
Miller  V.  Webster^  2  Vern.  207.  Led- 
some  y.  Ilicknian.,  2  Vern.  611.  Per- 
kins V.  MicklcthziHiitc^  1  P.  Wms.  274. 
Buffer  V.  Bradford,  2  Atk.  220. 
Pring  V.  Clai/,  2'Ch.  Rep.  187.  Scold- 
ing V.  Green,  Prec.  Ch.  37.  Dozoset  v. 
Sii)cet^  post.  i75.  See  Smith  v.  Pi/bus, 

M 


9  Ves.  506.  But  where  the  bequest  Is 
to  two  as  tenants  in  common,  if  one  die 
in  the  lifetime  of  the  testator,  his  moiety 
shall  not  survive.  Ba(r:cell\.  Dry.  1  P. 
M.  700.  Peal  Y.  Chapman,  1  Ves.  S. 
542.  Page  v.  Page,\  P.  Wms.  489. 
Ackroydx*  Smithson,  1  Bro.  C.  C.  502. 
Degbi/  V.  Legard,  3  P.  Wms.  21.,  in 
'Mr.  Coxes  note.  See  Androviii  v. 
Poilblane,  3  Atk.  300.  Bcnnet  v. 
Batchelor,  I  Ves.  Jun.  63.  S.  C.  3  Bro. 
9 
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Humphrey  "  all  the  rest  and  residue  of  my  real  and  personal  estate  I 
^agat}2st     cc  ^lyQ  bequeath  to  the  said  Reverend  Doctor  John 

Tayleur,  Doctor  of  Laws^  and  Andrew  Wauchope,  Esq., 
"  my  cousin,  whom  I  make  executors  of  my  last  will  and 

testament."  By  codicil,  July  13,  1/47?  she  annuls  and 
revokes  every  legacy,  thing  and  part  in  the  above  will,  that 
relates  to  her  cousin,  Andrew  TFauchope,  and  also  revokes 
his  being  one  of  her  executors  ;  she  also  cancels  every  thing 
in  the  will  that  is  given  to  the  wife  of  Andrew  Wauchope, 
Bill  by  next  of  kin. 

Lord  Hardwicke,  C. 

I  have  no  doubt  concerning  this  cause,  for  the  arguments 
on  the  part  of  the  plaintiff  are  contrary  to  the  principles  of 
law,  and  the  express  intent  of  the  testatrix. 

Two  points  arise. 

1st.  Whether  the  codicil  is  a  revocation  of  the  whole  gift 
to  both  ? 

2d.  If  not  of  the  whole,  whether  of  a  moiety  ? 
1st.  It  was  necessary  for  the  plaintiff  to  insist  on  its  being 
a  revocation  of  the  whole,  otherwise  it  could  not  be  so  of  a 
moiety.  In  support  of  it,  it  is  said,  as  it  is  a  gift  of  the 
whole  to  both,  with  survivorship,  each  has  a  benefit  by  the 
gift  to  the  other,  from  the  chance  he  has  in  the  other's 
share,  from  whence  a  revocation  of  the  interest  of  one  re- 
vokes such  benefit  accruing  to  the  other,  which  *is  in  the 
whole,  and  the  substance  of  the  gift.  But  this  point  is  de- 
termined in  Davis  v.  Kemp,  Carth.  2.  for  the  intent  was, 
that  the  defendant  should  take  a  moiety,  and  he  must  have 
it ;  and  though  he  fails  in  the  circumstances,  yet  he  shall 
take  it  by  the  devise. 

On  2d  point  two  questions  arise. 

Whether  defendant  can  take  the  moiety  in  dispute  as  exe- 
cutor, or  as  residuary  legatee  ? 

If  it  was  necessary  to  determine  the  first,  I  should  be  of 
^Xoi^ifersonal  opinion  he  might,  by  the  settled  rules  of  law ;  for  the  exe- 

estate,  subject  to  debts  and  legacies ;  but  in  this  Court  he  is  trustee  of  the  residue  for  the  next 
of  kin.  (2)] 


[Executor  at 
law  takes  the 


C.  C.  28.  Owen  v.  Ozoen.  1  Atk.  494. 
So  in  the  last  mentioned  case  if  tlie  de- 
vise to  one  is  revoked,  his  moiety  does 
not  go  to  the  other.  Cheslijn  v.  Cres- 
well,  5  Hill's  MSS.  page  643.  S.  C.  2 
Eden.  123.  S.  C.  On  appeal,  1  Bro. 
P.  C.  1.  See  Skrymsher  v.  Northcoie^ 


1  Swanst.  566. 

(2)  As  to  where  executors  shall  take 
the  residue  of  the  testator's  estate,  in 
trust  for  the  next  of  kin.  See  Lloyd 
V.  Stoddart,  post  152.  and  NichoUs  v. 
Crisp ^  post  769.  and  notes  there. 
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cutor  takes  the  whole  personal  estate  by  the  law^  subject  to  Humphrey 
the  debts  and  legacies,  but  this  Court  says,  he  shall  be  a  ^gainst 
trustee  only  of  the  residue,  after  discharge  of  the  debts  for 
the  next  of  kin  ;  now  this  is  but  a  resulting  trust,  and  may  [This  is  but  a 
be  rebutted  by  the  intent  of  the  testator,  and  evidence  is         may  be' 
admissible  to  prove  such  intent ;  but  here  the  intent  of  the  rebutted  by  the 
testatrix  is  express,  for  the  clause  relating  to  the  next  of  kin  iesutor  to^^ 
f called  in  common  parlance  cutting  off  with  a  shilling)  most  shew  which 

.         1         T  Till  1  •       evidence  may 

clearly  shews  her  design  that  they  should  have  nothing  be  given.  (3}] 

more ;  and  had  a  clause  been  inserted  declaring  her  will  to 

give  nothing  to  her  next  of  kin,  such  a  clause  would  rebut 

their  equity.    Suppose  an  estate  given  to  a  devisee  in  trust 

for  payment  of  debts  and  legacies,  and  nothing  said  of  the 

surplus,  but  a  clause  that  says  the  heir  at  law  shall  take  dtvL'edfntru^t 

nothing:,  the  devisee  wo\ild  be  entitled  to  the  surplus  ;  but     P^y  debts 

1  .         •       p      1     •  •  1    -I         ^'^d  legacies, 

recourse  need  not  be  had  to  this  point,  lor  he  is  entitled  to  and  nothing 

this  moiety  as  sole  residuary  legatee,  both  from  the  nature  J,^rpius^^^ut 

of  the  estate  given,  and  the  benefit  itself.  that  the  heir 

•  1st.  From  the  nature  of  the  estate.  thing,  devisee 

It  is  obiected  the  estate  is  ffiven  to  them  lointlv,  that  sur-  shall  have  the 

,  .  .1  .  .  Ill  surplus.  (4)] 

vivorship  is  essential  to  a  joint- tenancy,  and  by  that  only  one 
can  take  the  whole  ;  that  here  is  no  survivorship. 

If  an  estate  is  limited  to  two  jointly,  the  one  capable  of  [  138  ] 
taking,  the  other  not,  he  who  is  capable  shall  take  the  whole,  [if  an  estate 

Q  IS  limited  to 

^  ^  two  jointly. 

It  is  objected,  if  the  defendant  takes,  it  must  be  by  survi-  the  one  ca- 
vorship  ;  but  this  goes  on  a  wrong  principle  of  survivorship  fng,'^and  the 
beinff  of  the  essence  of  ioint-tenancv  ;  and  it  supposes  the 

^  '  ^  ^  who  IS  capable 

estate  to  vest,  which  in  this  case  does  not.   Where  a  joint-  shall  take  the 

tenancy  to  two  is  created  in  a  devise,  and  the  estate  vests  by  ^^^'^^^•^ 

the  death  of  one,  the  survivor  takes  by  the  gift,  from  the  335.  a.  o^/iVm. 

nature  of  the  estate,  and  after  the  release  or  death  of  one, 

it  is  pleadable  by  the  other  as  a  devise  to  him  alone,  which 

could  not  be  unless  he  took  the  whole  by  the  bequest ;  and 

suppose  the  testator  revokes  the  interest  of  the  one,  the  law 

and  consequence  must  be  the  same.     Here  is  a  bequest 

of  the  residuum  to  two,  and  an  entire  revocation  as  to  one 

of  them. 


(3)  See  Lake  v.  L,akc^  ante  126. 
and  note. 

(4)  Upon  this  point.  See  Starkic 
V.  Brookes^  1  F.  Wnis.  390.  llobart  v. 


^ Countess  of  Sujfolk,  2  Vorn.  6^4.  Hill 
v.  Bishop  of  London^  1  Atk.  618. 
Cook  V.  Duckoi/icld,  2  Atk.  562.  Kitisr 
V.  Dciiisofiy  1  V.  &  B.  2()y. 
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Humphrey 

against 
Tayleur. 


[difference  be- 
tween Page  V. 
Page,  and 
Hunt  V.  Berk- 
clet/] 


[  139  ] 

[In  all  grants 
and  devises, 
the  law  looks 
to  the  intent  of 
the  grantor  or 
devisor,  and 
will  uphold  the 
general  intent, 
though  there 
be  a  variance 
in  circum- 
stances. (5)] 

[Devise  to  A, 
&  B.  jointly, 
and  jB's  name 
is  after  erased 
by  testator, 
A.  shall  have 
the  whole.] 

[Revocation  by 
a  codicil,  or 
an  obliteration 
is  to  be  es- 
teemed pro 
non  scripto  in 
the  will.] 
V.  Cro.  El. 
9.  (2.) 


2dly.  The  defendant  is  entitled  to  it  from  the  nature  of 
the  gift  itself. 

It  is  objected,  there  should  have  been  words  of  gift.  That 
such  would  have  been  unnecessary^  appears  from  the  nature 
of  the  thing  given  ;  for  it  is  a  bequest  of  the  whole  residue 
at  the  time  of  the  death  of  the  testatrix  ;  and  it  is  absurd  to 
suppose,  that  where  the  whole  is  given  away,  any  part  can 
be  distributable. 

And  from  the  nature  of  the  gift,  for  the  residuum  is  a 
fluctuating,  indeterminate  quantity,  and  any  particular  le- 
gacy would,  after  revocation,  fall  into  it  of  itself ;  the  law 
adds  to  the  residue,  without  particular  words,  and  herein 
there  is  no  difference  between  the  revocation  of  a  particular 
legacy  and  the  residue.  ,  The  difference  between  Page  v. 
Page,  2  Wms.  489.  and  Hunt  v.  Berkeley,  Eq.  Ca.  Abr. 
243.  is  founded  on  there  being  express  words  of  gift  in  the 
one,  and  not  in  the  other. 

It  is  argued,  this  may  be  compared  to  a  conveyance  to  the 
use  of  two,  with  a  power  of  revocation,  where  the  grantor, 
revoking  as  to  one,  would  take  back  a  moiety  :  but  I  am  of 
opinion,  in  that  case  a  revocation  by  a  subsequent  deed,  in 
such  words  as  are  in  this  will,  would  vest  the  use  in  the 
other  grantee.  Davis  v.  Kemp,  Carth.  3.  is  in  pointy 
where  Bridgman,  C.  J.  says,  that  each  is  a  taker  of  the 
whole,  but  not  solely,  for  the  whole  is  devised  to  both,  and 
not  a  moiety  to  each  ;  and  in  all  grants  and  devises  the  law 
looks  principally  upon  the  intent  of  the  grantor  and  devisor; 
and  if  the  general  intent  maybe  preserved,  it  will  uphold 
the  primary  intent,  though  there  be  a  variance  in  cir- 
cumstances. 

In  this  codicil  the  revocation  is  personal  to  Andreiv 
Waiichope,  and  the  word  cancel  is  remarkable  ;  it  is  like 
erasing  his  name  out ;  had  that  been  done,  there  would  not 
have  been  this  query  ;  and  the  effect  is  the  same,  for  a  revo- 
cation by  a  codicil  or  an  obliteration,  is  to  be  esteemed  pro 
non  scripto  in  the  will.  The  regard  and  good  intent  of  the 
testatrix  appearing  in  the  will  towards  the  defendant,  con- 
tinues throughout  to  the  execution  of  the  last  codicil,  for 
ought  appears  to  the  contrary.  He  is  therefore  entitled  to 
the  whole.  Bill  dismissed  ;  and  if  the  personalty  not  had 
been  very  large,  I  should  have  dismissed  it  with  costs. 


(5)  See  post  206.    Austin  v.  Taylor^  post  377. 


CASES  IN  CHANCERY.  139 

SAVERY  against  DYER.  Case  64. 

Lincoln's  Inn 
  Hall,  Feb. 


[Lib.  Reg.  1751.  B.  fo.  253.  b.]  21  &  22,  1752. 

[S.  C.  Cox's 

'   MSS.  D.  D. 

Richard  Dyer,  by  will,  gives  to  his  kinsman  John  Savery^  I62!  3  Hill. 

during  the  natural  life  of  his  executor,  one  annuity  or  yearly  MSS,  447.] 

sum  of  50/.  to  be  paid  him  by  his  executor,  by  equal  pg^go^a^  estate 

quarterly  payments,  to  commence  from  his  decease,  and  d e vised ^to^.^ 

appointed  A,  B.  executor.    John  Savery  died  after  the  executor. 

testator,  in  the  lifetime  of  the  executor.    Whether  the  ^i^^^^}^^"^^^ 
'  .    life  of  the  ex- 

annuity  determined  on  his  death,  or  is  transmissable  to  his  ecutor,  the 

pvprntnrq  >  annuity  does 

executors  i  .  ^^^^^^ 

goes  to  ^-'s  executor.  (1) 

Lord  Chancellor  Hardwicke,  after  argument. 

The  whole  depends  upon  the  question,  Whether  the  an-  ^i^^tp'  if^such 
nuity  determined  on  the  death  of  the  annuitant  ?   Shall  lay  nuity  charged 
down  some  postulata.    1st,  This  case  must  be  determined  estate, 
on  the  rules  of  law,  the  same  as  a  grant  would  be ;  for     [  140  ] 
there  are  no  particular  directions  in  the  will  to  shew  it 
should  be  a  mere  personal  annuity,  as  in  that  case  cited 
out  of  Prec.  in  Ch.  173.  (2)  nothing   arises  from  in- 
tention. 

2d.  It  is  to  be  considered  as  an  annuity  arising  out  of  the 
personal  estate,  consequently  it  is  a  personal  annuity,  and 
the  real  estate  by  this  will  cannot  be  charged  with  it ;  or, 
if  it  is,  it  can  only  be  considered  as  a  security  or  supple- 
mental fund  to  the  personal  estate. 

Am  of  opinion  the  annuity  did  not  determine,  both  upon 
the  reason  of  the  thing,  and  the  cases  determined.  No  au- 
thority in  point  has  been  cited  at  the  bar ;  though  I  have 
found  one  or  two  that  come  near  it. 

An  annuity  is  a  personal  thing,  and  in  order  to  be  given  [An  annuity 
to  another  wants  no  words  of  limitation  ;  if  it  is  to  con-  jh", r^'md'''^ 
tinue  after  the  death  of  the  annuitant,  it  goes  to  his  exe-  wants  no  words 

CUtors.  P/  limitation, 

It  !2:oos  to  exe- 
cutors if  it  continues.  (3)] 


(1)  In  Smith  V.  Pybm,  9  Ves.  666.    Lutw.  1218.  See  Palmer  v.  Crcii/ford, 
Countess  of  Holderness  v.  Marquis  of  -  3  Swaiist.  482. 
Carmarthen,  1  Bro.  C.  C.  375.  Priddy       (2)  Neal  v.  Ilanbury, 
V.  Rose,  3  Mcr.  86.    Turner  v.  Tur-       (3)  Sec  post  782. 
ner,  post  778.    Weeks  v.  Peach,  2 
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Satery 
asftinst 
Dyer. 

An  annuity  de- 
vised de  novo 
to  A.  he  shall 
take  it  for  life. 

Z3^ 


3  Wras.  264. 


Holden  v.  Smal- 
brook,  199, 200. 

[  141  ] 


[[f  one  gives 
the  interest  on 
a  bond  or  sum 
of  money  to  A. 
during  the  life 
of^.,  if^. 
die  before  B. 
his  executors  . 
shall  have  it 
during  B's 
life.] 

V.  RawUnson 
V.  Duchess  of 
Montague,  2 
Vern.  667 . 


There  is  a  difference  between  an  annuity  existing  at  the 
time  of  the  will,  and  one  created  by  it  de  novo,  (4) 

If  one  gives  by  will  an  annuity  not  existing  before,  to 
A.  A.  shall  have  it  only  for  life  3  for  if  A.  might  give  it  to 
his  executors,  it  might  go  from  executors  to  executors  for 
ever.  If  personal  annuity  would  go  so,  how  would  it  be  in 
case  it  was  given  to  A.  during  the  life  of  B.  ?  It  was  said, 
that  as  without  these  words,  viz^  "  during  the  life  of  B,^^  it 
would  go  to  the  devisee  for  his  life,  so  these  words  are  a  re- 
striction on  the  estate,  and  make  it  a  joint  estate  for  both 
their  lives.  Consider  the  reason  :  if  a  rent-charge  out  of 
lands  is  granted,  it  will  be  so  from  necessity,  it  shall  de- 
termine with  the  life  of  the  grantee ;  the  reason,  it  is  a 
realty  and  cannot  go  to  the  executor.  It  cannot  go  to  the 
heir,  because  it  is  not  fee- simple,  tail,  nor  conditional,  nor 
does  he  take  nominatim;  there  cannot  be  any  occupancy  (Dy. 
186.  Cro.  El.  721.  901.,)  because  it  does  not  lie  in  prendre, 
there  is  no  necessity  for  the  law  to  cast  the  freehold  in  any 
body,  as  in  the  case  of  land;  no  body  can  take.  See  if  the  reasons 
of  the  case  of  rent  hold  in  personal  annuities.  They  do  not. 
The  executors  can  take  personal  annuities ;  if  ^.  die  in  the 
lifetime  of  B.  what  necessity  then  for  determining  it  on  A,'s 
death  ?  The  executors  taking,  affords  an  answer  to  the  ar- 
gument made  by  defendant's  counsel,  that  the  words  '^during 
the  life  of  B,"  are  a  restriction  on  the  estate  for  life  of  devisee; 
such  restriction  could  only  be  by  implication  :  and  as  the  tes- 
tator has  given  an  express  limitation,  it  destroys  that  impli- 
cation. 1  Ro.  Abr.  831.  pi.  5.  One  possessed  of  a  term  grants 
an  annuity  generally,  and  held  it  was  a  grant  for  the  whole 
term.  Cosshy  v.  Mickford,  2  Vern.  35.  determined  on  the 
authority  of  the  former.  There  is  no  difference  between 
those  cases.  This  does  not  differ  from  many  cases  on  a 
will.  Suppose  one  gives  the  interest  on  a  bond,  or  a  sum 
of  money,  to  A.  during  the  life  of  B. ;  A.  dies  in  life  of  B, 
shall  not  his  executors  have  the  interest  during  BJ's  life  ? 
There  can  be  no  doubt  but  they  shall.  I  am  of  opinion  that 
the  annuity  is  continuing,  and  that  John  Savery's  executors 
shall  have  it  during  the  life  of  the  testator's  executor.  Am 
not  concerned  whether  the  law  is  so,  for  it  seems  to  agree 
with  the  intention .  of  the  testator.  Decree  for  plaintiff,  an 
account,  &c. 


(4)  See  in  Turner  v.  Turner^  post  782. 
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LORD  KINGSTON,  and  his  Wife,  against  VERNON.  ^^^^ 

May  1,  1752. 

[Lib.  Reg.  1751.  A.  fo.  420.  nom.  King  v.  Vernon.']  [S.  C.  Harg. 

MSS.  Vxom 

  De  Grey's 

MSS.] 

In  the  late  war  defendant  was  superior  flag  officer,  and  Sir  q  Upon  the 
Charles  Ogle  inferior  flag  ofiicer,  of  a  squadron  in  the  West  jight  an  m- 
Indies,  from  1/40  to  1/42.  Captain  Harvey,  of  the  Superb  sh"re  of  prize 
man  of  war,  one  of  the  fleet,  was  by  order  of  defendant  and  bounty 

'  ^  J  money,  under 

Vernon,  of  3d  November  1741,  detached  home  in  that  ship^  the  King's  pro- 
with  dispatches  to  the  Secretary  of  State  and  the  Lords  of  c^^"^ations.(i) 
Admiralty,  but  had  no  direction  to  return  to  the  fleet,  but 
when  in  England  to  receive  orders  from  the  Lords  of  the 
Admiralty.  In  this  voyage  home,  about  400  leagues  from 
Cumberland  harbour,  in  Island  Cuba,  where  he  left  the 
squadron,  he  took  a  Spanish  prize,  and  afterwards  paid  the 
flag  share,  being  one-eighth,  to  defendant  Vernon. 

Bill  by  plaintiff,  in  right  of  his  wife,  as  widow  and  ex-  j-  i 
ecutrix  of  Sir  Charles  Ogle,  for  one-third  part  of  the  flag 
share,  as  being  inferior  flag  officer  at  the  time  the  prize  was 
taken ;  and  also  for  his  share  of  the  bounty  money  paid  by 
the  captain  of  the  ship  Worcester,  as  the  flag  share  upon  an 
engagement  by  that  ship. 

Question  depends  on  the  construction  of  the  act  of  par- 
liament, and  two  proclamations  issued  during  the  war. 

By  1st  proclamation,  of  19th  June  1/40,  The  captain  is 
to  have  three -eighths  of  every  prize  ',  and  if  taken  by  a  man 
of  war  under  the  command  of  a  flag  officer,  or  officers,  being 
actually  on  board,  or  directing  or  assisting  in  the  captvu'e, 
such  flag  officer  or  officers  to  have  one-eighth  of  the  three- 
oighths. 


(1)  Tlie  follownifjj  are  the  principal 
cases  to  bo  met  with  in  the  Reports 
respecting  the  distribution  of  prize  mo- 
ney, Johnstone  v.  Margetson,  1  II.  B. 
261.  Taijlor  v.  Lord  Pazolcf.f,  ib. 
2G4.  n.  Pcgot  V.  IVhiic^  ib.  265.  u. 
Lord  Nelson  v.  Tucker,  3  B.  &  P. 
267.  4  East.  238.  Lord  Keii/i  v. 
Pringle,   4   East.  262.    JIarvci/  v. 


Cook,  6  East.  220.  Holmes  v.  Rainier, 
8  East.  502.  Lady  Gardner  v.  Lijnc, 
13  East.  574.  Drurj/  v.  Lady  Gard- 
ner,  2  M.  k  S.  150.  Donnclij  v.  Sir 
U.  Popham,  1  Taunt.  1 .  Duckicorth 
V.  Tucker,  2  Taunt.  7.  Johnstone  v. 
Sutton,  1  T.  R.  493.  J.umlcy  v.  Sut- 
ton, 8  T.  R.  224.  JVaterhouse  v. 
King,  2  East.  507. 
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By  2d  proclamation,  of  14th  June  1744,  If  there  are  two 
flag  officers,  the  chief  shall  have  two-thirds  of  the  one- 
eighth,  and  the  other  one-third. 

It  was  argued  for  plaintiffs,  by  Attorney- General,  Soli- 
citor^ General,  Clarke  and  Capper,  that  the  2d  proclamation 
has  retrospect  to  the  time  of  the  act  of  parliament,  and  was 
so  declared  in  the  case  of  Haddock  v.  Ogle,  in  1748.  (2) 

That  if  a  flag  share  is  due,  no  case  can  happen  where  the 
inferior  officer  is  not  intitled  to  his  proportion  of  it,  ac- 
cording to  2d  proclamation. 

So  of  the  bounty  money. 

On  the  other  side  it  was  argued  by  Mr.  JVoel,  Wilbraham,^ 
Evans,  and  T,  Clarke,  that  the  ship,  being  sent  only  with 
dispatches  to  England,  is  not  to  be  considered  as  if  sent  on 
a  cruize,  and  so  continue  part  of  the  squadron,  but  ceased  to 
be  so  the  moment  it  left  Cumberland  harbour,  and  was  then 
only  under  the  command  of  defendant  Vernon,  by  virtue  of 
his  superior  command,  and  not  under  Ogle  at  all.  And  a  case 
was  put,  if  a  squadron  should  be  coming  to  join  their  squad- 
ron, and  just  within  the  limits  of  Vernon's  command  should 
take  a  prize,  Vernon  would  be  entitled  to  the  flag  share,  but 
Ogle  would  not. 

Lord  Hardwickb,  C. 

Two  matters  for  consideration.  1st.  The  prize  money. 
2d.  The  bounty  money  of  the  Worcester,  1st  depends  on 
the  question.  Whether  Ogle  is  to  be  considered  as  a  flag 
officer  within  the  intent  of  the  2d  proclamation,  so  as  to 
be  entitled  to  a  share  of  one- eighth  ? 

If  there  are  two  flag  officers,  both  would  be  let  into  an 
equal  share  of  a  prize  by  the  first  proclamation,  though  one 
of  them  would  be  superior  to  the  other  (for  co-ordinate  flag 
officers  cannot  be  nor  ever  were  on  expeditions) ;  the  second 
proclamation  settles  the  particular  rights  of  the  flag  officers, 
where  there  are  more  than  one.  Do  not  know  how  far  the 
2d  has  a  retrospect  the  whole  flows  from  the  bounty  of 
the  Crown,  and  it  would  not  be  improper  from  the  King,  if 
he  thought  fit,  to  extend  the  2d  proclamation  to  what  was 
past ;  but  that  question  is  not  necessary,  as  the  plaintiff 
claims  only  the  share  under  the  2d  proclamation. 

Quere,  If  any  share  belonged  to  Ogle,  It  must  be  ad- 
mitted to  be  such  a  prize  of  which  there  is  a  flag  officer's 


(2)  1  Ves.  161. 
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share,  for  the  defendant  has  received  it.  It  was  argued, 
that  if  it  was  not  properly  received.  Captain  Harvey  may 
have  his  remedy,  but  the  plaintiff  cannot  benefit  by  it,  but 
must  make  out  his  own  case ;  but  from  the  concession  I 
must  take  it  to  be  such  a  prize.  It  is  certain,  though 
neither  Vernon  nor  Ogle  were  acting  in  taking  a  prize  by  a 
ship  out  in  the  service,  yet  they  would  be  entitled  under 
one  or  other  of  those  proclamations  to  the  flag  share  :  that 
they  were  on  board  their  own  ships  in  actual  service,  with 
their  colours  hoisted,  is  admitted.  A  distinction  taken ;  if 
a  ship  is  sent  in  service  on  a  cruise,  with  orders  to  return  to 
the  fleet,  the  inferior  flag  ofiicer  would  be  entitled  to  a 
share  ;  but  where  the  superior  flag  ofiicer  sends  home  a  ship 
with  no  orders  to  return,  she  ceases  to  be  part  of  the 
squadron  of  which  Ogle  was  inferior  admiral,  but  still  acts 
imder  the  superior  admiral,  while  she  is  within  the  limits  of 
his  command.  But  that  distinction  does  not  hold.  Why 
no  longer  part  of  the  squadron  ?  The  directions  to  receive 
ofders  from  the  Lords  of  the  Admiralty  are  usual.  Where 
the  ship  is  at  home,  she  is  of  course  under  their  direction, 
and  they  may  order  her  to  be  refitted,  and  return  to  the 
fleet. 

How  differs  from  a  cruise  ?  For  whatever  purpose  sent 
home,  it  was  relative  to  the  general  service,  and  perhaps  as 
much  to  the  general  service  in  which  Vernon  was  engaged, 
as  if  sent  on  a  cruise. 

All  the  ships  under  his  command  constituted  the  fleet  j 
Ogle  was  rear-admiral  of  that  fleet.  How  did  this  ship 
continue  under  his  command  ?  As  commander  in  chief  of  all 
the  King's  fleets,  of  which  Ogle  was  rear-admiral. 

It  was  said,  suppose  another  squadron  had  come  and 
joined  them,  it  would  be  under  Vernon,  but  not  under  Ogle, 
I  deny  it ;  for  it  would  be  under  Ogle,  if  he  was  superior 
ofiicer  to  the  admiral  of  that  squadron,  as  Ogle  would  to 
Vernon.  (3) 

Suppose,  after  Captain  Harvey  set  out.  Ogle  had  been 
detached  on  another  service,  and  had  fell  in  with  Harvey, 


Lord 

Kingston 
against 
Vernon. 


[  144  ] 


(3)  Tlic  note  of  this  case  in  Ilarg. 
MSS.,  agrees  with  the  report  by  Am- 
hler^  except  that  in  this  place  there  is 
the  following  addition  : — "  the  right 
"  of  the  inferior  admiral  to  a  prize 
"  or  share  depends  on  this,  Whether 


"  he  acted  under  orders  that  made  him 
"  a  continuing  part  of  the  squadron, 

and  not  on  tlie  power  of  the  ad- 
"  miral  over  tlie  ships  that  took  the 

prize,  or  of  the  vice-admiral." 
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he  might  have  commanded  Harvey^  in  case  any  particular 
incident  happened,  provided  it  was  not  contrary  to  Vernon's 
orders. 

2d  Question.  Both  proclamations  are  relative  to  the 
bounty-money.  If  any  distinction,  it  should  be  in  favour  of 
those  vrho  risk  their  lives  5  and  if  it  vras  res  integra,  it 
might  be  a  doubt,  whether  a  flag  officer  would  be  entitled  to 
any  share  ? 


[  145  ]  POOLE  agmnst  FITZGERALD. 

Case  66. 

Chfmber,^May         ^^^P  insured  on  a  cruise  in  the  late  war 

8,  1752.         for  three  months,  but  before  the  time  expired  the  sailors 
214  ]  ^°^**      inutinied  and  brought  the  ship  to  port  in  England.  Query, 
Insurance  on  a  Whether  the  insurance  was  forfeited  ?  The  Court  of  King's 
cruise  for  three  Bench  gave  judgment  that  it  was  forfeited  :  but  on  error  in 
sailors  niuti-    the  Exchequer  chamber,  all  the  judges  and  barons  there 
broughfthe      ^^^^      Opinion  to  reverse  the  judgment  (which  was  de- 
ship  into  port,  livcred  by  Willes,  Chief  Justice  of  the  Court  of  Common 
S^nordue?"*^^  Bench),  because  it  was  to  be  considered  as  an  insurance  on 
the  ship,  and  not  on  the  cruise  ;  and  they  distinguished  the 
present  case  from  that  of  Pond  v.  King  ;  in  the  latter  case, 
the  ship  insured  had  been  taken  by  the  enemy,  and  after 
being  three  days  in  their  possession  was  retaken ;  but  in  the 
present  case  the  ship  never  was  taken. 

This  judgment  affirmed  in  the  House  of  Lords,  post,  214. 
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BANK  against  FARQUES. 


Case  67. 


[Lib.  Reg.  1751.  A.  fo.  337.] 


May  13,  1752. 


This  cause  came  on  to  be  heard  last  term^  and  was  ad- 
journed over  to  the  next,  and  now  it  was  moved  for  liberty 
to  examine,  to  prove  a  witness  (to  a  deed  material  in  the 
cause),  being  in  Scotland,  in  order  to  prove  the  hand- 
writing of  the  witness ;  and  granted  on  affidavit  of  notice  of 
motion.  Lord  Hardwicke,  C.  said,  it  was  often  granted 
to  examine  a  witness  viva  voce,  (2)  during  the  hearing, 
as  in  Warde  v.  Blount,  and  he  saw  no  difference  in  this 
case. 


[S.  C.  1  Dick. 
67.  nom.  Bank 
v.  Farqu- 
harson.J 


Leave  given  to 
examine  a  wit- 
ness after  ad- 
journment of 
the  cause.  (1) 


(1)  See  Cox  v.  Allingham,  1  Jac. 
337,  and  the  cases  cited  there,  339. 
See  Arundel  v.  Pitt,  post,  585.  So 
where  the  evidence  proved  the  execu- 
tion of  a  will,  but  the  witnesses  had 
not  been  examined  as  to  the  sanity  of 
the  testator,  the  cause  was  adjourned 
at  the  hearing,  with  liberty  to  exhibit 
an  interrogatory  to  prove  his  sanity. 
Shelly  V.  Hodgson,  2  Atk.  56.  Abrams 
V.  Winshup,  1  Russ.  526.  So  in  Moons 
y.Bernales,  1  Russell,  307.  a  cause  was 
permitted  to  stand  over  at  the  hearing 


for  the  plaintiff,  who  sued  as  an  admi- 
nistrator, to  exhibit  interrogatories  to 

prove  the  death  of  the  intestate.  

See  Attorney -General  v.  Turnbull, 
2  Cox  2. 

(2)  Nothing  can  be  proved,  viva 
voce,  that  requires  more  than  proof  of 
hand-writing,  or  that  admits  of  cross- 
examination.  Lake  v.  Skinner,  1  J.  & 
W.  15.  See  Earl  of  Pomfret  v.  Lord 
Windsor,  2  Ves.  472.  Turner  v. 
Burleigh,  17  Ves.  354. 


Ex  parte  THOMAS. 


[  5^6] 
Case  68. 


[Lib.  Reg.  1751.  B.  fol.  350  a.] 


May  27,  1752. 


Petition  to  confirm  Master's  report  of  maintenance  and 
for  costs.     Lord  Chancellor  doubted  whether  he  could 


P^cforoncc  for 
niainlonancc 
without  suit, 

order  the  costs,  for  the  reference  was  made  without  any  wIkmi  fu  st  iu- 
suit  brought,  which  he  said  was  a  new  method,  fu'st  in- 


troduccil.J 
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Ex  parte    troduced  by  Sir  Joseyh  Jehyl,  and  since  frequently  prac- 
Thomas.    tised ;  (1)  but  that  it  would  be  going  much  further  to  order 
Court  will  or-  costs,  of  which  he  knew  no  instance.    Mr.  Wilbraham  cited 

der  costs  on 

reference  for  a  precedent^  Ex  parte  Whitfield,  but  as  he  had  not  the 
wfthoutsuit^)  P^^ticular  time  and  circumstances  of  that  case,  Lord  Chan- 
cellor directed  the  precedent  to  be  produced  to  the  register, 
and  thereupon  he  was  to  draw  the  order  in  the  present 
case,  that  the  guardian  should  be  allowed  the  costs  in  his 
account.  (3) 


(1)  See  MelUsh  v.  Da  Costa,  2  Atk. 
14.  Ex  parte  Mountford,  15  Ves.  445. 
Ex  parte  Myerscough,  1  J.  &  W.  152. 
Butler  V.  Freeman,  post  301. 

(2)  Ex  parte  Salter,  3  Bro.  500. ;  and 
Ex  parte  Whitjield,  3  Bro.  C.  C.  500. 
Edition  by  Belt,  stated  from  Lord 
Colchester^s  notes. 


(3)  Ordered,  that  the  report  be 
confirmed.  "  And  it  is  further  ordered, 
"  that  the  Master  do  tax  the  costs  of 
this  and  the  former  application,  and 
that  such  costs  be  allowed  to  the 
"  said  guardian  upon  his  accounts." 
Lib.  Reg. 


Case  69.  SPENCER  against  EARL  CHESTERFIELD. 


June  5,  1752.  [Lib.  Reg.  1751.  B.  fo.  409  a.] 

At  Lincoln's  ' 

Petition  was  presented  to  Lord  Chancellor  by  defendants, 
the  testamentary  guardians  of  Spencer,  setting  forth.  That 
he  was  going  abroad  on  his  travels,  and  would  not  be 
under  their  inspection,  and  therefore  desired  they  might  be 
On  application  discharged  of  the  trust,  and  new  guardians  might  be  ap- 
of  infant  and   pointed.    Lord  Chancellor,  with  some  warmth,  refused  it, 

by  consent  or     ^  ^  ^      ,  ^  ^  ^ 

his  relations  as  being  never  done  at  the  application  of  the  guardians 
othefperson?'  themselves  ;  and  if  they  would  not  continue  to  act  in  the 
appointed  to  trust,  as  they  had  accepted  it,  this  Court  would  compel 
of  him  till  fur-  them;  but  at  the  importunity  of  counsel  it  .  ordered  to 
ther  order.  (1)  qqj^q  qu  again  this  afternoon,  and  notice  was  was  directed  to 
be  given  to  Lady  Coiuper,  the  mother  of  the  infant,  and 
afterwards  a  petition  was  presented  on  behalf  of  the  infant. 


(1)  See  Da  Costa  Villa  Real  v.  Mellish,  West.  299.  S.  C.  2  Atk.  14. 


CASES  IN  CHANCERY. 


146 


setting  forth^  that  the  trustees  declined  acting,  and  desiring 
Earl  Granville  and  the  Duke  of  Marlborough  ^might  be  ap- 
pointed in  their  stead ;  and  also  Lady  Coivper  consented  by 
counsel,  and  thereupon  Lord  Chancellor  Hardwicke  declared 
it  reasonable  in  this  case,  though  in  general  he  would  not 
comply  with  such  petition,  nor  should  this  case  be  drawn 
into  precedent,  but  as  all  parties  concerned  did  consent; 
and  the  Conrt  must  take  care  of  the  infant,  even  though  it 
did  punish  the  guardians  for  not  doing  so.  He  made  the 
following  particular  order,  viz.  That  on  the  petition  of  the 
infant,  who  is  in  the  18th  year  of  his  age,  by  the  approba- 
tion and  consent  of  his  mother.  Lady  Coivper,  and  by  the 
consent  of  all  the  defendants,  the  guardians,  and  by  the  ap- 
approbation  and  consent  of  the  Duke  of  Marlborough,  (2) 
on  his  father's  side,  and  of  the  Earl  of  Granville,  grand- 
father on  his  mother's  side,  order  that  the  care  and  direction 
of  the  person,  and  education  of  the  infant,  be  committed  to 
the  duke  of  Marlborough  and  Earl  Granville,  and  let  them 
take  the  proper  care  and  management  of  the  infant's 
person  and  education,  till  further  order  of  the  Court,  and 
let  the  increased  allowance  for  maintenance  and  education 
be  paid  to  the  Duke  of  Marlborough  and  Earl  Granville, 
during  such  time  as  they  shall  continue  to  have  the  care  of 
the  infant. 


Spencer 
against 
Earl  Ches- 
terfield. 
[  *  147  ] 


(2)  The  infant's  uncle. 


PRITCHARD  against  QUINCHANT, 
and 

JENKINS  against  QUINCHANT. 


Case  70. 
June  8,  1752. 


[Lib.  Reg.  1751.  B.  fol.  418  b.]  c.  Har-. 

MSS.'  froinDc 
■   Gret/s  MSS.] 

Richard  Jenkins  and  his  wife  being  seized      an  estate  in  Articles  prc- 
right  of  the  wife,  levy  a  fine,  and  by  indenture  of  6th  January  J^ienulannoUn 
1734,  declare  the  uses  to  the  husband  and  wife,  and  the  sur-  gencrai  be  road 

to  construe  the 

sett  cmcnt,  unless  the  bill  is  brought  to  rectify  the  settlement,  or  the  settlement  refers 
to  them. 
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Pritchard  vivor  for  life,  remainder  to  the  use  of  all  or  any  of  the 
against     children^  in  such  shares  and  proportions,  and  for  such  es- 
*  tates,  and  payable  at  such  times  as  Richard  by  deed  or  will 
should  direct,  limit  and  appoint,  and  in  default  thereof  to 
Richard,  his  heirs  and  assigns  for  ever. 

Bill  by  creditors  under  will  of  Richard  Jenkins ;  cross 
bill  by  Jenkins,  the  son  of  the  marriage,  insisting,  that  by 
the  settlement  itself,  and  the  construction  upon  it,  the 
father,  Richard  Jenkins,  cannot  take  the  fee,  but  in  default 
of  issue  of  the  marriage  ;  but  if  the  settlement  is  not  so  on 
the  legal  construction  of  it,  yet  that  was  the  intent  of  Ri- 
[  148  ]  chard  Jenkins  at  the  time  of  making  the  settlement  (without 
referring  to  any  articles  or  instructions),  and  prayed  to  be 
let  into  possession. 

It  was  offered  on  the  part  of  the  plaintiff  in  second  cause, 
to  read  instructions  for  drawing  the  settlement  that  were 
sent  by  Jenkins,  the  father,  (the  grantor),  by  which  he' 
declares  he  is  not  to  have  the  fee,  unless  there  be  failure 
of  issue  of  the  marriage ;  and  objected  on  the  part  of  the 
defendant,  because  the  settlement  must  speak  for  itself,  and 
in  case  those  instructions  were  given,  yet  there  is  no  proof 
that  they  were  not  departed  from,  and  the  settlement  is  in 
itself  perfect. 

Lord  Chancellor. 

If  the  bill  had  been  brought  to  rectify  the  mistake,  and 
make  the  settlement  agreeable  to  articles  or  instructions,  as 
is  frequently  done,  and  had  pointed  out  those  instructions 
particularly,  they  might  have  been  read  in  evidence  5  for  if 
those  instructions  had  been  departed  from,  it  would  give  an 
opportunity  to  the  defendants  to  shew  it  but  in  the  pre- 
sent bill  all  that  is  insisted  on  is,  that  the  settlement  is 
contrary  to  the  intention  generally,  without  pointing  out 
the  particular  instructions.  The  proper  and  usual  method 
is,  to  point  out  the  articles  or  instructions  where  bill  for 
rectification  of  settlement,  not  that  it  is  to  be  laid  down  as 
a  general  rule,  that  no  case  can  be  so  circumstanced  as  to 
make  it  unnecessary  to  point  out  the  articles,  as  where  the 
Being  the        settlement  itself  refers  to  them.    But  this  is  the  case  of  an 

case  of  an  infant,  cause  ordered  to  stand  orer,  with  liberty  to  amend.  (1) 

(1)  See  Sale  v.  *S'^.  Elo^,  2  P.  W.  fendant  to  put  in  a  further  answer,  if  it 

387.  Lord  RedesdaWs  Tr.  21.    So  a  be  necessary  for  his  interest,  that  any 

cause  will  be  ordered  to  stand  over  at  fresh   fact   should   be  put   in  issue, 

the  hearing,  to  allow  an  infant  de-  Faz<ohner  n.  Waits j  \  Mk.  ^OQ. 
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infant^  and  I  shall  give  him  an  opportunity  to  amend  his 
bill,  that  he  may  have  benefit  of  those  instructions. 

How  far  it  may  avail  him  against  the  mortgagee^  under 
the  devise  of  Richard  Jenkin's  vjiW,  is  doubtful.  He  saw 
the  settlement,  and  might  consider  the  operation  of  it  as  to 
the  legal  estate,  but  might  never  see  the  instructions,  nor  be 
apprized  of  any  equitable  circumstances  to  overturn  that 
legal  right ;  if  an  ejectment  were  brought,  a  Court  of  law 
could  not  take  notice  of  these  instructions. 

There  are  three  questions  : 

1st.  If  the  words  in  default  thereof  mean  in  default  of 
appointment. 

2d.  If  they  mean  in  default  both  of  appointment  and 
issue, 

3d,  If  the  estate  should  vest  in  all  the  children,  in  case  of 
no  appointment,  what  estate  they  would  take  ? 

Another  question.  If  Richard  Jenkins  the  father  can 
only  take  the  fee  in  default  of  issue,  it  is  argued,  that 
although  the  issue  should  take  but  an  estate  for  life,  the  in- 
heritance would  not  go  to  him,  but  to  the  heirs  of  the  wife. 
But  Query,  Whether  default  of  issue  might  not  be  construed 
in  failure  of  children,  that  is,  when  they  die  ? 

Let  the  cause  stand  over,  with  liberty  for  the  infant  plain- 
tiff to  amend,  and  there  can  be  no  prejudice  from  it  to  any 
of  the  parties,  for  I  cannot  make  a  decree  upon  the  present 
bill  to  bind  the  infant,  but  he  might,  when  he  comes  at  age, 
bring  a  bill  for  rectification  of  the  settlement.  (2) 


Pritchard 
against 

QuiNCHAKT. 


[  149  ] 


(2)  It  was  ordered  that  the  cause 
should  stand  over,  the  plaintiff,  (the 
infant,)  in  the  cross-cause,  to  be  at  li- 
berty to  withdraw  the  replication  and 
amend  his  bill,  by  charging  therein~the 
exhibit  proved  by  E.  Jeffries^  with 
such  proper  charges  relative  thereto, 
and  pray  such  relief  thereon,  as  he 
miglit  be  advised.  The  infants  procliein 
amy  to  pay  the  defendants  in  the  cross- 
cause  their  costs  of  the  day,  and  the 
defendant,  the  infant,  to  be  at  liberty  to 
amend  his  answer  to  the  original  bill. 

Reg.  Lib.  After  amendment,  and 

on  the  2nd  day  of  July,  1753,  the 
cause  came  on  again,  and  the  facts  of 
the  case  appear  from  l^ib.  Reg.  to  have 
been,  that  by  indentures  of  6th  of 
January,  between  R,  Jenkins  and  his 


wife,  and  certain  trustees,  it  was  cove- 
nanted that  a  fine  should  be  levied,  and 
the  uses  were  declared  to  be  to  tlie  trus- 
tees for  400  years,  for  the  purpose  of 
paying  off  certain  sums  then  chargeable 
on  the  land,  and  after  payment  thereof, 
the  term  was  to  cease,  and  the  trustees 
were  to  stand  seized  to  the  use  of  such 
persons  and  for  such  estates  and  purposes 
as  R.  Jenkins  and  his  wife  should  ap- 
point;  and  for  want  of  appointment,  to 
the  use  of  R.  Jenkins  and  his  wife, 
and  tlie  survivor,  for  their  lives,  re- 
mainder {as  in  Aiuhlcr).  R.  Jenkins 
being  desirous  of  having  the  estate 
settled,  wrote  a  letter  of  instructions 
to  his  attorney,  Mr.  Barnes,  M'hert- 
in  after  stating  his  wife's  intention  that 
the  estates  should  be  settled,  h«  went 
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on  to  say,  "  I  desire  you  will  accord- 
ingly  draw  the  settlement  as  follows  : 
— upon  wbat  child  or  children  I 
shall  have  by  her, — not  directly  to 
any  one,  but  according  as  we  shall 
think  proper;  and  also  reserving  a 
power  to  sell  as  we  shall  have  occa- 
"  sion  ;  if  no  issue  by  her,  for  me  to 
dispose  of  as  I  shall  think  fit  after 
her   decease."    In  consequence  of 
this  letter,  and  without  any  other  in- 
structions, the  solicitor  prepared  the 
deed  of  6th  January,  1734.    It  also 
appears,  that  by  an  indenture  of  22nd 
of  September,   1736,   made  between 
R.  Jenkins  and  Letitia  his  wife  of  .the 
one  part,  and  Edward  Rigby  of  the 
other  part,  after  reciting  the  deed  of . 
6th  January,  1734,  and  the  line  le- 
vied in  pursuance  thereof,  it  was  wit- 
nessed that  R.  Jenkins  and  Letitia  his 
wife,  in  consideration  of  5,500/.  ad- 
vanced by  the  said  Edward  Rigby^ 
demised  to  the  said  Edward  Kigby  all 
the  said  messuages,  &c.  contained  in 
the   said   indenture  of  6th  January, 
1734,  to  hold  to  the   said  Edward 
Rigby  for  99  years,  if  he  should  so 
long  live,  under  the  rent  of  a  pepper- 
corn ;  and  the  said  R.  Jenkins  there- 
by covenanted  to  pay  to  the  said  Ed- 
ward Rigby  and  his  assigns,  during 
his  life,  one  annuity  of  50/.  clear  of  ail 
deduction,   and  the  said  R,  Jenkins 
was  to  receive  the  rents,  &c.  till  de- 
fault should  be  made  in  the  payment  of 
the  said  annuity.— — Letitia^  the  wife 
of  R.  Jenkins^  having  died  in  his  life- 
time, he  married  Emma^  the  defend- 
ant, and  by  his  will  devised  "  all  his  ma- 
nors,  lands,  &c.  to  his  said  wife  Em- 
"  ma^  in  trust  to  pay  his  debts,  &c. ; 
"  and  after  payment  thereof,  he  gave  all 
the  residue  of  his  estate  to  his  said 
wife;" — after  the  death  of  R.  Jenkins^ 
the  defendant  Emma  having  occasion 
for  the  sum  of  1,500/.,  (which  sum  was 
stated  in  her  answer  to  be  for  the  pay- 
ment of  the  debts  of  her  husband,  R. 
Jenkins)Bind  conceiving  herself  to  be  en- 
titled under  the  will  of  her  husband  to 
the  estates  mentioned  in  the  indentures 
of  1734,  by  indentures  of  30th  April, 
1748;  in  consideration  of  the  said  surai 


of  1,500/.  advanced  to  her  by  J.  Tonge^ 
mortgaged  the  said  premises  to  him 
for  that  sum.—  By  several  mesne  as- 
signments,  the  mortgage   was  vested 
in  Thomas  Lee. — —The  decree  de- 
clared, "  that  the  plaintiff,  Pritchard 
"  Jenkins y  was  entitled  in  a  court  of 
"  equity  to  have  the  settlement  of  6th 
January,  1734,  rectified,  according 
"  to  the  instructions  appearing  in  the  let- 
"  ter  from  R.  Jenkins,  and  to  have  the 
"  full  benefit  thereof,  according  to  the 
"  true  intent  and  meaning  of  those  in- 
"  structions,  without  prejudice  to  the 
"  incumbrances   on  the   said  estates^ 
"  claimed  by  the  defendant,  Edward 
Rigby ^  the  annuitant,  and  the  de- 
,  "  fendant,    Thomas  Lee,    the  mort- 
"  gagee  ;  and  the  Master  was  to  take 
"  an  account  of  what  was  due  to  the  said 
"  mortgagee    for  principal,  interestSj 
"  and  costs ;  and  on  payment  of  what 
"  should    be  found    due  within  six 
"  months  after  the  Master  should  have 
made  his  report,  it  was  ordered,  that 
"  the   said  mortgagee  should  convey 
and  assign  the  said  premises,  free 
'^^  of  all  incumbrance,  to  trustees,  to  be 
"  approved  of  by  the  Master,  in  such 
manner  as  the  Master  should  direct ; 
"  and  after  the  said  estates  should  be 
so  conveyed,  it  was  ordered  that  the 
^'  same  should  be  settled,  (subject  to 
what  should  be  so  paid  off  for  prin- 
cipal,  interest,  and  costs,  as  afore- 
said,  as  an  incumbrance  thereon,  and 
"  subject  to  the  said  annuity  of  50/., 
"  to  the  said  defendant,  Edward  Rig- 
"  by,}  to  the  use  of  the  plaintiff,  P. 

Jenkins,  the  infant,  and  the  heirs  of 
"  his  body,  with  remainder  to  John 
"  Jenkins,  his  younger  brother,  and 
"  the  heirs  of  his  body,  with  remain- 
"  der  in  fee  to  such  person  or  persons 
"  as  should  appear  to  be  entitled  there- 
"  to,  under  the  will  of  the  said  R.  Jen-' 

"  kins,  the  father."  See  a  full  note 

of  the  judgment  in  this  case  given 
5  Ves.  596.  note  (a)  ;  and  see  the 
case  of  Barslow  v.  Kilnerton,  5  Ves. 
292.  Campbell  v.  Sandys,  1  Sch.  & 
Lef.  296. — — See  Ingram  v.  Pelham, 
post  153.  and  Rogers  v.  E^arl,  1  Dick. 
295. 
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*  *      against  GOLD,  (i)  Case  71. 

In  Exchequer, 

  June  14,  1752. 

Defendant  had  bought  a  parcel  of  sheep  in  the  Spring-  ^^'^22^0^ 
time,  and  sheared  them  at  the  usual  tine,  and  paid  tithes  of  Ryderv.Goaid:\ 
the  wool,  and  afterwards  depastured  them  till  about  Christ"  ^'^'^"^^^^^^^^^^l 
mas,  when  he  sold  them.    Bill  by  plaintiff  to  have  tithes  for 

time,  and  is  a 

T^nefnrao-P  satisfaction  for 

pasturage.  pasturage  for 

the  year  past,  ending  at  that  time,  but  not  for  subsequent  pasturage. 

Objection.    That  it  is  against  law  to  have  tithes  twice  in  a 
year  for  the  same  thing. 

Court  took  time  from  to  consider  of  it,  and 

this  day  were  all,  viz.  Parker,  Chief  Baron,  Clive,  Legge^ 
and  Smith,  Barons,  unanimously  of  opinion,  v/hich  they  se- 
verally delivered  seriatim,    That  the  time  for  payment  of 
tithes  of  sheep  is  at  shearing.    It  is  then  the  year  ends,  and 
the  tithes  of  wool  are  to  be  considered  as  a  satisfaction  for     [  150  ] 
the  year  past,  and  no  tithes  in  such  case  are  due  for  pastu- 
rage for  th^it  year,  for  which  tithes  of  wool  are  paid ;  but  if 
the  farmer,  after  shearing,  depastures  his  sheep,  and  sells  time  depas- 
them  before  shearing-time  comes  again,  tithes  of  pasturage  ^^j^^fi^gen  them 
are  due,  otherwise  the  parson  will  have  no  tithes  at  all  from  before  the  nest 
them  for  the  new  year,  viz.  from  the  last  shearing-time ;  and  tj^^^g  of pas- 
they  declared  their  opinion  was  founded  on  the  case  of  Dun-  J^^'^^'^^.^J 
mer  v.  Wing  field,  (2)  and  Coleman  v.  Barker,  in  Reports  in 
Chancery  and  Exchequer  by  Gilbert,  (3)  which  last  case  was 
founded  on  the  authority  of  the  former. 


(1)  The  editor  was  unable  to  meet 
with  any  trace  of  this  cause,  in  either 
the  decree  or  order-books  of  the  Exche- 
quer. 

(■2)  1  Wood.  273.  S.  C.  1  E.  k  Y. 
566. 

(3)  Page  231.  S.  C.  2  Gw.  665.  1 
E.  &  Y.  814. 

(4)  JFillis  V.  Ilarvci/,  3  Wood.  1 96. 
Gwill.  948.  2  E.  &  Y.  229.  Hozccs 
V.  Carter,  Gwill.  1424.  2  E.  &  Y. 
416.;  and  it  will  be  the  same,  notwith- 
standing the  sheep  sold  are  immediately 


replaced  by  others,  of  whose  wool 
full  tithe  is  paid  at  the  next  shearinfi^, 
Bateman  v.  Aistroppe,  3  Wood.  460. 

Gwill.  1048.    2  E.  &  Y.  284.  But 

see  Poor  v.  Seymour^  2  Wood.  321. 

Gwill.  713.    S.  C.  2  E.  &  Y.  31.  

In  an  Anon,  case,  4  Jac.  1.  in  the 
Exchequer.  Lane,  16.  1  E.  &  Y.  166. 
It  was  said,  that  if  sheep  are  de- 
pastured in  a  parish  till  shearing  time, 
and  then  sold,  the  vendee  shall  pay  the 
tithe  of  wool  to  the  parish  where  they 
depastured. 
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Case  72.  LEWIS  against  NANGLE. 

Kov.  7,  1752.  t^^^-  ^^S-  1^^'^-  ^^'^•^ 

Cs.  c.  Harg.     BiLL  to  havc  a  sum  of  I5IOO/.  paid  by  the  defendant^  as  hav- 
A.T.  p!^2or^'  iiig  been  borrowed  by  him  on  the  security  of  his  late  wife's 
o."nf  ^-  estate. 

1  Cox.  240.] 

Money bor-  ^^^^  CHANCELLOR. 

rowed  on  the       The  general  rule  is.  That  where  the  husband  borrows  a 

wife's  estate  .  •  • 

partly  to  pay  sum  of  money  for  his  own  use,  and  the  wife  joins  in  a  mort- 
partfy  for'thef  ^^S^  ^er  jointure  for  repayment  of  it,  that  her  estate  shall 
husband's  use ;  be  a  Creditor  on  the  husband  for  that  sum  ^  so  it  is  where 
dLiify  herVs-'  ^^ere  is  no  settlement,  and  the  wife  mortgages  her  estate  of 
tate  against  inheritance  to  raise  money  for  the  husband.  But  there  is  no 
[Where  wife  *  i^^stance  where,  at  the  time  of  such  mortgage  or  security 
joins  in  mort-  made,  if  at  the  same  time  a  settlement  is  made  either  before 
foniture  for  ^f^^r  marriage,  that  the  husband  was  considered  as  answer- 
money  for  hus-  able  to  the  wife's  estate  for  the  money  borrowed;  that  is  an 

band  s  use,  her  .  . 

estate  is  ere-  exception  out  of  the  general  rule,  otherwise  it  would  be  very 
hlSmndforthe  inconvenient  to  men  that  were  going  to  be  married,  and 
sum.(i}]  nine  times  in  ten  contrary  to  the  intention  of  the  parties. 
[So  where       Besides,  in  the  present  case,  the  greatest  part  of  the  money 

there  is  no  set-  ^  ^  :>  o  r       ^  j 

tiement,  and  borrowed  was  to  pay  off  a  debt  due  from  the  wife  dum  sola ; 
her^i^eritance  against  equity  to  say,  that  the  husband  ought  to  in- 

for  money  for  demnify  the  wife's  estate  against  that  debt:  the  husband, 
[But  if  at  t'me  ^^^^9  is  liable  to  the  wife's  debts  contracted  before 

of  mortgage  a  marriage,  and  so  he  is,  but  if  he  is  not  sued  in  her  life  - 

made"the  hus-  ^^^^  liable  even  at,  law,  unless  she  had  a  seperate 

band  is  not  an-  allowance,  and  left  any  thing  behind  her,  which  he  pos- 

swerable  to  the  1 

wife's  estate.]    sesses  as  her  executor. 

[Husband  is  liable  for  wife's  debts  contracted  before  marriage,  but  not  unless  sued  in  her  life- 
time, or  she  had  a  separate  allowance. (2)] 

[  *151  ]  It  was  said,  part  of  this  money  was  paid  to  the  husband 
and  wife,  not  in  order  to  discharge  the  wifes  debts,  but  to 
the  husbands  use,  that  payment  to  the  husband  and  wife  is 

(1)  Tate  v.  Austen,  1  P.  W.  264.  v.  Jguilar,  5  Madd.  414. 
Robinson  v.  Gee,   1  Ves.  sen.  252.       (2)  Earl  Thomond  v.  Earl  of  Suf- 

Farteriche  v.  Powlett,  2  Atk.  384.  folk,  1  P.  W.  470.    Heard  v.  Stam- 

Clinton  V.  Hooper,  3  Bro.  C.  C.  201.  ford,  3  P.  W.  410.   Ca.  T.  Talb.  173. 

S.  C.  1  Ves.  jun.  173.  Earl  of  Kinnoul  Adams  v.  Shaw^  1  Sch.  &  Lef.  263. 
V.  Money,  3  Swmst.  208.  See  Agiiilar 
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payment  to  the  husband ;  but  the  Court  will  not  set  up  two  Lewis 

presumptions,  but  adhere  to  one  only.    As  the  greater  part  ^^^^^^^ 
was  manifestly  not  intended  to  be  accounted  for  by  the  hus- 
band to  the  wife's  estate,  so  I  shall  take  it  that  the  rest  was 

not.    It  was  said,  the  husband  gave  bond  for  payment  of  the  [If  money  be 

money  and  performance  of  covenants,  and  that  the  creditors  estate 

miffht  have  sued  him  on  this  bond,  and  then  he  must  have  payment  of 

,  '  .  <•  1        •<?  J    '^^^  debts,  and 

come  as  plaintiff  into  this  Court,  to  be  repaid  out  of  the  wife  s  husband  at 
estate,  which  this  Court  would  not  have  done,  and  there  is  gj^g  a'bond 
no  more  reason  for  it  now,  but  am  of  opinion  this  Court  for  payment  of 
would  have  relieved  him.    Therefore  decree  the  defendant  and  he  is  after 
only  to  keep  down  the  interest  for  life,  &c.  (4)  bond  fo/'a  - 

ment  of  the  money,  the  Court  will  give  him  relief,  if  he  come,  to  be  re-paid  out  of  wife's  es- 
tate. (3)] 


(3)  Bagot  V.  Oughton^  1  P.  W.  348. 
Pitt  V.  Pitt^  1  Turn.  &  Russ.  180.  in 
Clinton  V.  Hooper^  1  Ves.  jun.  187. 

S.  C.  3  Bro.  C.C.  201.  See  Evelyn 

V.  Evelyn^  2  P.  W.  664.  and  Mr.  Coxe's 

note  there.-  It  is  observed  by  Mr. 

Roper  in  his  Treat,  on  H.  &  W.  1  vol. 
p.  149.,  that  if  it  do  not  appear  from 
the  deed  that  the  money  borrowed  was 
the  debt  of  the  wife,  such  fact  may  be 
proved  aliunde, 

(4)  The  following  note  of  this  case 
is  given  by  Mr.  Cooce  from  Lib.  Reg.  in 
his  note  to  the  case  of  Evelyn  v.  Eve^ 

lyn^  2  P.  W,  664.  "  Mrs.  Nangle 

"  was,  before  her  marriage  with  the 
"  defendant,  indebted  to  sundry  per- 
"  sons,  and  entitled  to  the  inheritance 
^'  of  lands  charged  with  the  payment 

of  sundry  sums,  and  before  her  mar- 
"  riage  entered  into  articles  whereby 

the  premises  were  to  be  settled  to 
"  the  husband  for  life,  sans  waste,  re- 
"  mainder  in  like  manner  to  the  wife, 

remainder  to  the  issue  of  the  mar- 

riage,  remainder  to  the  wife  in  fee  ; 
"  the  marriage  took  effect,  and  the 
"  husband  being  pressed  for  payment 
"  of  the  wife's  debts,  and  having  also 

occasion  for  a  further  sum  of  money, 
"  they  borrowed  1,300/.  of  the  wife's 
"  sister  (tlie  original  plaintiff  in  the 
"  cause),  and  secured  it  by  a  mort- 
"  gage  of  the  wife's  estate,  and  the 
"  husband  covenanted  for  pa^^ment  of 


"  the  whole  money,  and  also  executed 
a  bond  conditioned  for  payment  of 
the  money,  according  to  the  pro- 
"  visoes  in  the  mortgage;  subject  to 
"  this  mortgage,  the  lands  were  settled 
"  to  the  husband  for  life,  remainder  to 
"  the  wife  for  life,  remainder  to  the 
issue  of  the  marriage,  remainder  to 
the  wife's  sister,  the  mortgagee,  in 
fee.    Mrs.  Nangle  died  without  is- 
"  sue,  and  the  present  plaintiff  was 
"  the  devisee  of  the  sister  who  brought 
his  bill  against  Mr.  Nangle^  for  pay- 
"  ment  of  the  mortgage-money,  but 
the  Lord  Chancellor  held,  that  al- 
"  though  part  of  the  money  was  raised 
"  for  the  husband's  use,  yet  the  mort- 
"  gage  being  a  single  transaction,  he 
"  must  suppose  the  intention  of  the  par- 
"  ties  to  be  uniform,  and  that  such  in- 
tention  was  to  charge  the  wife's  estate 
"  with  the  whole  debt,  and  his  Lordship 
"  dismissed  the  bill,  so  far  as  it  sought  to 
"  compel  the  defendant  Nangle  to  ex- 
onerate  the  land,  but  directed  him 
him  to  keep  down  the  interest  during 

"  his  life."  See  Adney  v.  Field^ 

post  654.  Where  upon  a  mortgage  of 

the  wife's  estate  there  is  a  reservation  of 
the  equity  of  redemption  to  the  hus- 
band. See  Inncs  v.  Jacnson^  16  Ves. 
356.  S.  C.  1  Bligh.  122.  Ruscomhe 
V.  Ilare^  6  Dow.  1.  Broad  \.  Broad,, 
2  Ch.  Ca.  <J8.  161.  Roicley  v.  JVallcy, 
1  Ch.  Rep.  110. 
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Case  73.  WITHERS  against  WITHERS  and  Other&„ 


In  Chancery,  -  i-t  ^  ^  ,  -i 

^ov.  11,  1752.  [Lib.  Reg.  1752.  B.  foL  55.] 


MSS]  "^^     ^^^^^  custom  of  the  manor  of  Water  Eaton  and  Fenny 

Stratford  to  grant  copyholds  for  three  lives  successive,  sicut 
the  custom'was  nommatur.  C.  Price  being  the  last  life  in  an  old  copy,  the 
to  grant  for      jorJ  of  the  manor  (as  it  appeared  in  evidence)  advised  him 

three  lives  sue-  .ir 

cessive.  A.  to  renew^  and  upon  that  he  enquired  after  two  healthy  young 

lif^ki^n  iid  ps^sons^  and  named  the  defendants  Harris  and  Bowles,  and 

copy,  obtained  a  copy  was  granted  to  hold  to  them  successive.    It  also  ap- 

i?/and  peared  on  the  copy,  that  the  fine,  v^hich  was  120/.  was  paid 

paying  the  by  C.  Price.    The  defendants  were  stransrers  to  C.  Price, 

■whole  fine.  *  '  ^ 

B.  and  C.  were  held  trustees  for  ^.  (A)] 


(A)  How  V.  Howy  1  Vera.  415. 
Clarke  v.  Danvers,  Ch.  Ca.  310. 
Rundle  v.  Rundle^  2  Vern.  252.  264. 
Anon,  2  Freem.  123.  Benger  v.  Drew, 


1  P.  Wms.  781.  Smith  v.  Barker, 
July  12,  1737,  [1  Atk.  385.]  Rumboll 
v.  Rumboll,  17,  18,  20  April,  1761. 
[2  Eden.  15.]  (1) 


(1)  Taylor  v.  Taylor,  1  Atk.  386.' 
Mumma  v.  Mumma,  2  Vern.  19.  Crisp 
V.  Pratt,  Cro.  Car.  548.  Scroope  v. 
Scroop e,  1  Ch.  Ca.  27.  Elliott  v.  EU 
Hot,  2  Ch.  Ca.  231.  Guscoigne  v. 
Thiirery,  1  Vera.  366.  Young  v. 
Peachy,  2  Atk.  256.'  Lloyd  v.  Spillet, 
2  Atk.  150.   S.  C..  -3  P.  Wms.  344. 

■  ^In  Dyer  v.  Dyer,  2  Cox.  93.  Lord 

C.  B.  Eyre,  after  considering  all  the 
previous  authorities,  stated  the  clear 
result  of  all  the  cases  to  be,  that 
the  trust  of  a  legal  estate,  whether 
freehold  or  copyhold  or  leasehold,  whe- 
ther taken  in  the  names  of  the  pur- 
chasers and  others,  generaliy,  or  in  the 
names  of  others,  without  that  of  the 
purchasers,  whether  in  one  narae  or  seve- 
ral, whether  jointly  or  sucessive  results, 
to  the  man  who  advances  the  purchase- 
money.  See  Finch   v.  Finch,  15 

Ves.  43.  Rider  v.  Kidder,  10  Ves. 
360.  Murle'ss  v.  Franklin,  1  Swanst. 
18.    Mackreih  v.  Symmons,  15  Ves. 

350.  So   if  two  persons  make  a 

joint  purchase  in  the  name  of  one,  there 
wiii  be  a  resulting  trust  for  the  other, 


Wray  v.  Steel,  2  V.  &  B.  288.  So 

also  where  there  is  a  declaration  as  to 
part  of  the  land  only,  there  will  be  a  re- 
sulting trust  for  the  purchaser  of  the  rest, 
in  Lane  v.  Dighton,  post  411.  Lloyd 

y.  Spillet,  2  Atk.  150,  And  the 

purchaser  may  give  evidence  that  the 
consideration  was  paid  by  him,  Lane 
V.  Dighton,  post  411.,  and  cases  cited 
in  note  there  ;  and  Gascoine  v.  Thwing, 
1  Vern.  366.  Ambrose  v.  Ambrose,  1 
P.  W.  321.  But  where  the  pur- 
chase is  in  the  name  of  a  child,  the 
prima  facie  presumption  is,. that  it  was 
made  as  an  advancement  for  that  child. 
Dyer  v.  Dyer,  2  Cox.  93.  Finch  v. 
Finch,  15  Ves.  50.  Glaister  v.  Hewer, 
8  Ves.  199.  Grey  v.  Grey,  2  Swanst. 
594.  See  Rumboll  v.  Rumboll,  2  Eden, 
17.  Taylor  v.  Taylor,  1  Atk.  386. 
Stileman  v.  Ashdown,  2  Atk.  480.  S.  C. 
ante,  13.  PoleY.  Pole,  1  Ves.  76.— So 
where  the  father  purchases  an  estate  in 
the  joint  names  of  himself  and  child, 
Scroope  V.  Scroope,  1  Ch.  Ca.  27. 
Back  V.  Andrezos,  2  Vern.  120.  Dyer 
V.  Dyer,  2  Cox.  92.    See  Glaister  v. 
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Q,  If,  on  the  death  of  C.  Price,  Harris  (who  was  the  next 
in  nomination)  was  intitled,  or  whether  the  copyhold  went 
to  the  representative  of  C.  Price  ? 

Lord  Hardwicke,  C.  of  opinion,  That  resulting  trusts 
of  copyholds^  as  well  as  of  freeholds,  are  within  the  statute 
of  frauds  and  perjuries,  (2)  and  that  the  representative  of 
C.  Price  is  entitled  to  the  copyhold  estate  by  operation  of 
law.    How  V.  Hotv,  in  Vern.  is  in  point. 

Therefore  decree,"&c.  (3) 


Withers 
against 
Withers. 

C  152  ] 

Resulting 
trusts  of  copy- 
holds, as  well 
as  of  freeholds, 
are  within  the 
statute  of 
frauds  and 
perjuries. 


Jlewer^  8  Ves.  199.    Swift  v.  Davis, 

8  East.  354.  n.  Or  in  the  name  of 

his  child  and  a  trustee,  Lampugh  v. 

Lampugh,  1  P.  W.  111.-  And  in 

order  to  repel  this  presumption  in  favor 
of  a  child,  it  must  be  shewn  that  the 
father,  at  the  time  of  the  purchase,  in- 
tended it  for  his  own  benefit,  Miirless 
V.  Franklin,  I  Swanst,  17.  Prankerd 
V.  Prankerd,  1  S.  &  S.  3.    Finch  v. 

Finch,  15  Ves.  51.  For  subsequent 

acts  of  the  father  will  not  enable  him  to 
convert  the  advancement  into  a  bene- 
ficial purchase  for  himself.  In  Murless 
V.  Franklin,  1  Swanst.  19.  Elliot  v. 
Elliot,  2  Ch.  Ca.  231.    Woodman  v. 

Morrcl,  2  Freero.  32.  It  was  said 

by  Lord  Eldon,  in  Murless  v.  Frank- 
lin, that  possession  taken  by  the  father 
at  the  time  of  the  purchase,  would 
amount  to  evidence  of  his  intention  to 
take  for  his  own  benefit,  1  Swanst.  17. 
But  see  contra,  Taylor  v.  Taylor,  1 
Atk.  368.  Mumma  v.  Murnma,  2  Vern. 
19.  Lampugh  v.  Lampugh,  1  P.  W. 
112.  Redington  v.  Redington,  3 
Ridg.  P.  C.  106.  See  Grey  v.  Grey, 
2  Swanst.  600.  Stileman  v.  Ashdozdn, 
2  Atk.  480.  A  purchase  by  a  grand- 
father in  the  name  of  his  grandson^  has 
been  held  an  advancement  of  the  grand- 
son, Ebrand  v.  Dancer,  2  Ch.  Ca.  26. 

Sec  Lloyd  v.  Read,  1  P.  W.  607.  

So  purchase  made  by  a  husband  in  the 
name  of  his  idfe,  Glaisler  \,  Ilezoer, 
8  Ves.  199.  Rider  v.  Kidder,  10  Ves. 
361.  Kingdome  v.  Bridges,  2  Vern. 
67.  Back  v.  Andrezvs,  ib.  120.  See 
JVatts  V.  Thomas,  2  P.  W.  364.  and 
not©  to  that  caee  in  the  6th  edit. 

(2)  In  Mr.  llargravc^s  copy  of  Jm- 
blcr  in  the  British  Museum,  there  is  the 


following  note  upon  this  passage,  in  his 
own  hand-writing  : — "  Probably  this  is 
a  misprint,  or  at  least  the  reporter's 
^*  mistake  for  resulting  trusts,  are  ex- 
"  cepted  from  the  stat.  by  the  8th  sec- 
"  tion  :  but  this  is  not  the  only  inac- 
"  curacy,  for  Lord  Hardzoicke  is  made 
to  mention  copyholds  with  freeholds, 
"  as  if  both  were  within  the  act,  where- 
as  the  former  are  not  so.  The  proba- 
bility  therefore  seems  to  be,  that 
Lord  HardiBicke  said  that  result- 
Ing  trusts  of  freeholds  are  within 
"  the  exception  of  the  act,  and  that 
"  copyholds   are  not  within  at  all.'* 
Mr.  Har grave  then  refers  to  a  report 
of  the  principal    case  by   C.  J.  De 
Grey,  Har  gravels   MSS.   num.  471. 
page  115.  which  is  as  follows,  "  they" 
(i.  e.  Harris  and  Bozoles)  "  insisted, 
"  that  by  the  custom,  they  ought  to 
"  take  for  their  own  benefit  in  their 
"  answer.    The  Lord  Chancellor  held 
"  it  a  resulting  trust  for  Price,  and 
"  that  the  custom  of  the  manor  but 
"  directed  the  legal  estate.  Another 
"  question  was,  between  the  heir  and 
"  the  executor,    who  should  take  as 
"  occupant.    Lord  Chancellor  seemed 
"  to  think,  that  14  G.  2.  as  to  occu- 
"  pancy  went   no   further   than  the 
*'  stat.  of  frauds,  which  does  not  ex- 
"  tend  to  copyholds,  and  that  the  re- 
serving  the  equity  of  redemption  to 
"  the  heir,  would  not  chaii:;e  the  nature 
"  of  the  estate."     See  Lampugh  v. 
Lampugh,  1  P.  W.  112.    Gascoyne  v. 
Thzoing,  1  Vern.  366.  Lloyd  v.  Spil- 
,  let,  2  Atk.  1 50.    Sugd.  Vend.  596. 
(3)  The  bill  was  iilod  by  tlie  heir  at 
hiw  of  C.  Priccy  decree  ifitcr  al.  "  and 
a  question  being  made  in  the  cause  re- 
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Withers 
against 
Withers. 


Stat.  14  G.  II. 

c.  does  not  ex- 
tend to  copy- 
holds. (5) 


Bundle  v.  Bundle,  2  Vern.  264.  was  cited.  A  question 
being  made,  to  whom  the  copyholds  should  belong,  whether 
to  the  heir  at  law  or  personal  representative  ?  Lord  Chan- 
cellor thought  they  should  go  to  the  latter,  upon  the  autho- 
rity of  the  above  cases,  but  declined  giving  a  formal  opi- 
nion, which  appeared  not  necessary,  as  the  debts  by  spe- 
cialty were  much  greater  than  the  amount  of  the  personal 
estate.  (4) 

He  said,  obiter,  that  the  stat.  14  G,  II.  as  to  lifehold  es- 
tates does  not  extend  to  copyholds. 


"  lating  to  the  right  of  the  said  copyhold 
"  premises,  his  Lordship  doth  declare 
"  that  the  said,  copyhold  estates  ought 
to  be  considered  as  a  resulting  trust 
by  operation  of  law  for  the  said  C. 
"  Price:' 

(4)  See  Goodright  v.  Lang  field, 
Lofift.230.  S.C.  1  Watk.  Copyhold,  227. 

(5)  It  was  decided  in  Zouch  dem. 
Forse  V.  Forse,  7  East.  186.,  that 
neither  the  stat.  14  Geo.  2.  c.  20.  s.  9. 


nor  29  Car.  2.  c.  3.  s.  12.  extend  to 
copyholds.  Those  statutes  were  passed 
to  obviate  the  inconvenience  of  general 
occupancy  but  there  can  be  no  ge- 
neral occupancy  of  a  copyhold,  because 

the  freehold  is  always  in  the  lord.  

See  2  Lord  Raymond  1000,  2  Salk. 
188.  Gib.  Fen.  326.  Doe  \.  Martin, 
2  Blacks.  Rep.  1150.  Doe  d.  Forster 
V.  Scott.,  4  B.  &  C.  |706.  7  D.  &.  Ry. 
190. 


Case  74.  LLOYD  STODD ART. 

i?C^^j^^f£y'  [Lib.  Reg.  1752.  B.  fo.  83.1 

Nov.  14,  1752.  L  o  J 

ifg'^a^iega^cyr"  LoRD  CHANCELLOR,  in  giving  his  Opinion  in  this  case^ 
shall  be  con-    vrhicli  he  Said  was  clear,  viz.    That  the  executor  havinsr  a 

sidered  a  trus-  ° 
tee  for  the  next  of  kin.  (1)]    If  an  executor  dit3,  the  effects  unadministered  shall  not  go  to  his 
executor,  but  to  administrator  de  bonis  non  of  the  first  testator,  in  trust  for  his  next  of  kin. 


(1)  See  Foster  v.  Munt,  1  Vern. 
473.  Southcot  V.  Watson,  3  Atk.  226. 
Ilolford  V.  Wood,  4  Ves.  76.  Abbott 
V.  Abbott,  6  Ves.  343.  King  v.  Den- 
7iison,  1  V.  &  B,  ^77.  in  Langham  v. 
Sanford,  17  Ves.  435.  Martin  and 
Rebow,  1  Bro.  C.  C.  154.  Newstead 
V.  Johnson,  2  Atk.  46.  So  also  will 
two  or  more  executors  having  equal 


legacies^  Lord  Bristol  v.  Lord  Hun- 
gerford,  Pre.  Ch.  81.  S.  C  3  P.  W. 
194.  cited,  and  in  note.  Farrington 
V.  Knightley^  1  P.  W.  544.  May  v. 
Lewin,  cited.  2  P.  W.  162.  Nesbett 
V.  Murray,  5  Ves.  149.  Gibson  v. 
Rumsey,  2  V.  &  B.  294.  Petit  v. 
Smith.,  1  P.  W.  7.  Lane  v.  Wroth- 
inlane,  18  July,  1722.  6  Hill,  MSS 
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legacy  shall  be  considered  as  a  trustee  for  the  next  of  kin, 
observed,  That  the  executor  does  not  always  take  the  whole 
personal  estate  even  at  law  3  for  if  an  executor  die  before 
he  has  administered,  the  effects  unadministered  shall  not  go 
to  the  representative  of  the  executor,  but  to  the  adminis- 
trator de  bonis  non  of  the  testator,  in  trust  for  his  next  of 
kin.  N,  B.  Mr.  Wilbraham  expressed  himself  to  me 
greatly  dissatisfied  with  this  opinion,  notwithstanding  it 
agrees  with  the  case  of  the  Attorney  General  v.  Hooker,  2 
Wms.  340.  and  said,  it  had  been  determined  otherwise,  and 
that  it  should  go  in  trust  for  the  next  of  kin  of  the  execu- 
tor ;  and  put  the  case  of  choses  in  action  belonging  to  the 
wife,  which  go  to  the  husband; (2)  and  though  he  die  before 
he  has  possessed  them,  yet  if  her  next  of  kin  take  out 
administration,  he  shall  be  trustee  for  the  representative  of 
the  husband.  But  I  do  not  think  that  case  parallel,  for  the 
husband  does  not  take  as  executor  what  he  possesses,  but  is 
entitled  to  all  on  the  death  of  his  wife.  (3) 


Lloyd 

against 
Stoddart. 


[  153  ] 


48.  Nicholas  v.  Crisp,  post  769. 
But  if  there  be  several  executors, 
and  they  have  unequal  legacies,  they 
will  not  be  thereby  barred  of  their 
legal  right  to  the  residue.  Blackburn 
V.  Feast,  2  Ves.  27,  29.  Bowker  v. 
Hunter,  1  Bro.  C,  C.  328.  Basbridge 
V.  Woodroffe,  2  Atk.  69.    Wilson  v. 

Ivatt,  2  Ves.  166.  So  Griffith  v. 

Hamilton,  12  Ves.  298.  Razolings 
V.  Jenning,  13  Ves.  39.  Neither  will 
a  legacy  to  one  of  two  or  more  execu- 
tors, exclude  either  from  the  surplus. 
Coleszoorth  v.  Brangain,  Pre.  Ch.  323. 
Mason  v.  Hawkins,  4  Bro.  P.  C.  1. 
Bishop  of  Cloijne  v.  Young,  2  ^'"es.  91, 
nor  will  a  gift  which  is  only  an  excep- 
tion out  of  another  legacy,  exclude  the 
executor  from  his  legal  right,  because, 
it  being  necessary  for  the  testator  to 

make  such  exception  expressly  it  is 

not  inconsistent  with  the  intent,  that 
the  executor  should  take.  Griffith  v. 
Rogers,  Pr.  Ch.  231.  Hoskins  v. 
Hoskins,  ib.  263.  Newstead  v.  John- 
son, 2  Atk.  45.    Lady  Granville  v. 

Duke  of  Beauford,  1  P.  W.  1 14.  

See  Langham  v.  Sanford,  17  Ves.  435. 

 But  the  circumstance  of  the  next 

of  kin,  having  legacies  given  them  by 
the   will,    will   not   raise    any  pre- 


sumption in  favour  of  the  executor. 
Andrew  v.  Clark,  2  Ves.  162.  Rus^ 
sell  v.  Carlessen,  July  2,  1723.  6 
Hill,  MSS.  59. 

(2)  See  Scriven  v.  Tajley,  post  509. 
Salway  v.  Salway,  post  693. 

(3)  The  facts  of  this  case  as  they  ap- 
peared from  Lib.  Reg.  were  as  follows, 
The  testatrix  by  her  will,  gave  several 
legacies  amounting  to  5,500/.  including 
a  legacy  of  100/.  to  the  defendant 
Jane  Stodart  whom  she  appointed  her 
executrix,  and  did  not  dispose  of  the 
residue  of  her  personal  estate.  The 
testatrix  died  possessed  of  considerable 
personal  estate,  and  leaving  the  plain- 
tiff her  sister,  and  the  defendants  Jane 
Stodart  with  the  other  defendants,  her 
nephews  and  nieces,  her  only  next  of 

kin  Jane  Stodard  proved  the  will, 

and  got  in  the  personal  estate.  The 

bill  was  filed  against  her  for  an  ac- 
count, and  that  she  might  be  declared  a 
trustee  of  the  residue  for  the  benefit  of  the 
next  of  kin.  The  decree  directed  an  ac- 
count of  testatrix's  personal  estate,  and 
as  to  the  clear  surplus  of  the  said  testa- 
tor's personal  estate,  after  payment  of 
the  debts  and  legacies  it  was  declared, 
"  that  the  def(>ndant  Jane  Stodart  was 
"  to  be  cousidcrod  in  this  court  as  a 
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"  trustee  for  the  next  of  kin  of  the  to  the  plaintiff,  and  the  other  to  be 

"  said  testatrix"  and  it  was  ordered  divided  equally  amongst  all  the  de- 

that  such  surplus  be  divided  into  two  fendants.    All  parties  to  be  paid  their 

equal  parts,  one  part  thereof  to  be  paid  costs  out  of  the  estate. 


Case  75. 

In  Chancery, 
Nov.  15  &  17, 
1752. 

[S.  C.  Marg. 
MSS.  471.] 

One  seised  of 
an  estate  sub- 
ject to  several 
equitable  in- 
cumbrances, 
sells  it  to  a 
purchaser,  and 
conveys  the 
legal  estate  to 
him  free  from 
incumbrances, 
except  some 
of  the  equi- 
table incum- 
brances, which 
were  later  in 
date  to  the 
others ;  the 
purchaser  hav- 
ing no  notice 
of  the  other 
incumbrances, 
was  held  a 
trustee  for  the 
excepted  cre- 
ditors only, 
and  they  were 
preferred  to 
the  other  cre- 
ditors. 


INGRAM  against  PELHAM  and  Others, 


[  154  ] 


[Lib.  Reg.  1752.  A.  fol.  386  b.] 

Gibson  and  partners  being  entitled  to  several  securities 
made  by  Sir  John  Eyles  and  Benjamin  Haskins  Stile  on 
real  estates^  made  several  declarations  of  trust  to  several 
persons^  of  parts  of  those  securities. 

In  May  1712,  they  became  indebted  to  Pelham  and  Win- 
nington,  in  38,000/.  on  bond  ;  in  June  following  Gibson  and 
partners  purchased  the  estates  for  50^000/.  and  afterwards 
on  15th  June  1744^  they  made  a  conveyance  of  the  legal 
estate  to  Pelham  and  Winnington^  as  a  security  for  the 
money  due  to  them  on  bond,  and  covenanted,  that  the  es- 
tates were  free  from  incumbrances,  except  certain  of  the 
equitable  securities,  specifying  them,  to  the  amount  of 
22,000/.  in  the  whole  :  such  of  them  as  were  not  excepted 
were  prior  to  those  that  were  excepted. 

Two  questions.  1st,  Whether  Pelham  and  Winnington 
should  hold  the  estates  subject  to  other  equitable  incum- 
brances than  those  which  were  made  known  to  them,  and 
vrere  excepted  in  the  mortgage  ? 

2d.  How  the  22,000/.  shall  be  paid  amongst  the  claimant 
creditors  :  those  that  were  not  excepted,  and  of  which  no 
notice  was  given,  being  prior,  in  point  of  time,  to  those  that 
were  excepted  ? 

Lord  Hardwicke,  Chancellor. 

This  is  a  question  of  weight  and  consequence.  Hope  it 
will  be  a  caution  for  the  future. 

Scriveners  and  bankers  who  lend  large  sums  of  money  on 
securities^  and  then  give  derivative  securities  by  declarations  of 
trust,  may  as  well  be  trusted  to  their  personal  credit,  because 
in  their  power  to  defeat  all  their  equitable  creditors,  by  con- 
veying the  legal  estate  to  another. 

In  the  present  case,  it  is  contended  by  two  sets  of  cre- 
ditors, that  the  one  or  other  of  them  should  run  away  with 
the  whole  22,000/.  It  is  most  desirable  to  put  them  all  upon 
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a  level,  if  it  can  be  done,  as  in  case  of  equitable  assets.  The 
great  point  is,  on  the  effect  of  notice.  I  do  not  know  that  I 
can  carry  this  exception  further  than  notice,  and  it  is  no 
more  than  the  telling  them  there  were  no  other  creditors 
than  these  excepted;  the  same  as  if  notice  in  pais.  The 
Question  on  notice  is.  Whether  it  is  so  of  all  the  creditors, 
or  only  to  be  for  the  benefit  of  those  particular  creditors,  in 
recompence  for  their  diligence  ?  Greswold  v.  Marsham,  2 
Cha.  Cas.  170.  does  not  state  the  priority  of  the  debts.  If 
Powell,  who  was  excluded,  was  prior  to  the  other  two  judg- 
ment creditors,  that  case  is  material ;  if  subsequent  to  them, 
it  is  otherwise  :  shall  consider  of  my  opinion,  and  let  the  re- 
gistry of  that  case  be  searched.  And  on  Monday,  December 
4,  his  Lordship  gave  his  opinion,  That  Pelham  was  to  be 
considered  as  a  trustee  for  the  excepted  creditors,  who  were 
by  means  of  the  notice  preferred  to  those  that  were  not  ex- 
cepted ;  the  case  of  Greswold  v.  Marsham  is  in  point.  He 
said  he  had  endeavoured  to  divide  the  22,000/.  amongst  the 
creditors  equally,  but  he  could  not  do  it  by  the  rules  of  the 
Court.  (1) 


Ingram 
against 
Pelham. 


(1)  The  decree  direct;ed  an  account 
of  what  was  due  to  the  creditors  excepted 
in  the  conveyance  of  15th  June,  1744, 
for  the  several  debts  so  excepted ;  an 
account  of  what  was  due  to  Winnington 
and  Pelham^  for  principal  and  interest, 
in  respect  of  the  debt  secured  by  the 
said  mortgage  of  15th  June,  1744  ;  and 
an  account  of  what  was  due  to  the  several 
other  defendants,  who  were  creditors  by 
declarations  of  trust  on  the  said  estates 
comprised  in  the  said  indenture  of  15th 


June,  1744,  and  who  were  not  excepted 
in  the  said  indenture,  and  then  directed 
the  estates  to  be  sold,  with  the  appro- 
bation of  the  Master,  and  the  money  to 
be  applied,  in  the  first  place,  to  satisfy 
the  debts  of  the  creditors  excepted  in 
the  said  indenture  ;  and  in  the  next 
place,  to  satisfy  the  mortgage  debt  of 
Winnivgton  and  Pelham ;  and  the 
surplus  to  be  applied  for  the  benefit  of 
the  creditors  not  excepted  in  the  said 
indenture. 


\ 
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Case  76.  ^^v^  LEMPSTER  against  Lord  POMFRET. 

Lincoln's  Inn   

Hall, 

Nov.  24,  1752.  [No  Entry  in  Lib.  Reg.] 


238.^  Harg?^  On  exception  to  the  Master's  report  of  defendant's  answer 
MSS.  Capper,  belnff  insufficient. 

471.  p.  104.]  ^ 

Lord  Chancellor. 

entiXd  tTdis-  "^^i^  ^^"^^  ^i^^  g^^^'     ^^^^^  ^^^^^^  against  a  father,  tenant 

covery  of  set-  for  life,  in  favour  of  his  son,  tenant  in  tail,  as  in  case  of  a 

his"fathe?of"^'  Stranger  i  they  will  not  order  the  deeds  to  be  delivered  up  or 

course,  but  taken  out  of  his  hands ;  but  though  this  is  a  case  between 

must  shew  a  ^ 

reason  for  father  and  son,  yet  the  Court  must  go  by  some  rules.  One 
is,  if  a  bill  is  brought  by  a  son  against  his  father  for  dis- 
covery of  deeds,  as  auxiliary  to  an  action  to  be  brought  at 
[  155  ]  law,  or  relief  sought  in  this  Court,  he  is  intitled  to  it :  so,  if 
for  a  discovery  in  order  to  mortgage  for  proper  purposes,  I 
will  not  determine  whether,  in  case  the  son  was  about 
marrying,  and  the  father  will  not  discover  his  settlement, 
and  what  right  the  son  is  intitled  to,  in  that  case  he  ought 
not  to  have  such  discovery.  But  this  Court  will  not  give 
way  to  new  inventions,  in  order  to  promote  suits  and  un- 
easiness in  families. 

The  present  case  is  not  within  any  of  those  rules  ;  the  bill 
does  not  suggest  that  the  settlement  is  destroyed  or  intended 
to  be  so,  (2)  but  it  suggests  waste  at  common  law,  and  that 
Lord  Pom/ret  is  only  tenant  for  life,  and  not  dispunishable 
of  waste,  and  that  plaintiff  is  tenant  in  tail  in  remainder. 
Defendant  in  his  answer  denies  he  has  committed  waste, 
and  insists  he  is  dispunishable  of  waste.  That  is  a  full  an- 
swer and  bar  to  plaintiff's  bill :  it  might  not  have  been  so, 
if  waste  had  been  of  trees  growing  for  ornament  or  shelter, 

(1)  There  are  many  cases  in  which  Southley  v.  Stonehouse^  2  Ves.  612. 

the  Court  has  secured  the  title  deeds    Reeves  v.  Reeves^  2  Madd.  132.  

for  the  benefit  of  remainder-men  ex-  But  a  bill  will  not  lie  by  a  purchaser  from 

pectant  on  an  estate  for  life.    See  Ivie  a  contingent  remainder-man  for  inspec- 

V.  Ivie^  1  Atk.  430.    Smith  v.  Cooke^  tion  of  deeds  in  the  hands  of  the  tenant 

3  Atk.  382.    Joi/  V.  Joi/,  2  Eq.  Ca.  for  life,  Noel  v.  Ward,  1  Madd.  322. 

Abr.  284.    Ford  v.  Peering,  1  Ves.  (2)  See  Pyncent  v.  Pyncent^  3  Atk. 

78.    Papillon  v.  Voice,  2  P  W.  478.  571. 
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or  pulling  down  the  family  house,  as  in  the  case  of  Rahy 
Castle,  (3)  and  Packington  v.  Packington ;  (4)  but  then  a 
special  case  should  have  been  made  by  the  bill. 

If  Lord  Pomfret  is  dispunishable  of  waste,  whatever  title 
plaintiff  has,  he  can  have  no  relief  against  defendant  on  this 
bill;  therefore  disallow  the  report,  and  let  the  answer  be 
taken  to  be  sufficient.  (5) 


(3)  Vane  v.  Lord  Barnard^  2  Vern.  (5)  Reg.  Min.  Book,  24th  Nov. 
738.  S.  C.  1  Salk.  161.  Pre.  Ch.444.  1752.  "  Cur.  Allow  the  exception  to 
Eq.  Ca.  Abr.  399.  "  the  Master's  report,  and  let  the  de- 

(4)  3  Atk.  215.  "  fendant  have   back  the  deposit." 


Lempster 

against 
Pomfret. 


ATTORNEY-GENERAL  against  GRAVES.  Case  77. 

[Lib.  Reg.  1752.  A.  fo.  52.] 


Devise  of  residue  of  real  and  personal  to  charitable  uses;  mss  eeT 88 

part  of  the  residue  consisted  of  a  term  not  carved  out  of  the  Sewiii.  mss. 

inheritance  by  the  testator,  but  vested  in  him  as  lessee.  De  Grey's" 

Question  on  stat.  9  G.  2  of  mortmain,  whether  it  is  within  "otes,] 
that  statute,  and  void. 

'  due  of  real  and 

personal  estate,  which  consisted  partly  of  a  term,  to  a  charity,  whether  it  be  an  old  term,  or 
created  de  novo,  is  within  the  statute  of  mortmain,  as  to  the  term.(l) 

Lord  Hardwicke,  C.  [  ] 

I  never  was  once  more  clear,  than  that  it  is  both  within 
the  intention  and  words  of  the  statute ;  will  not  construe  this 
statute  by  the  chicane  with  which  the  former  statutes  of 
mortmain  have  been.  It  is  a  reproach  to  the  law  that  such 
construction  was  put  on  them,  as  prevented  their  having 
effect. 

The  old  statutes  of  mortmain  were  armed  against  a  public 
mischief  in  a  narrov/  view ;  as  at  that  thiie  trade  and  com- 
merce were  not  introduced,  the  way  of  defence  of  the  realm 
was  by  military  tenure,  and  therefore  they  prevented  estates 
getting  into  ecclesiastical  hands. 

(1)  See  Actor nei) -General  v.  Tom-    General  v.    Lord    Weymouth^  ante, 
him^t  post  216.    Paicc  v.  Archbishop    p.  20. 
of  Canterbury^  14  Vcs.  308.  Attorney- 
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Attorney- 
General 
against 
Graves. 


C  157  ] 


Afterwards,  when  trade  and  commerce  were  extended,  the 
locking  up  of  lands  became  of  greater  consequence  there- 
fore it  is  too  narrow  a  construction  to  say,  this  statute 
only  means  devises  to  the  disherison  of  heirs.  It  takes  in 
money  to  be  laid  out  in  land,  which  does  not  disinherit 
heirs. 

The  words  of  the  enacting  clause  are  as  strong  as  possible. 
It  is  true  the  irritating  or  annulling  clause  must  not  be  ex- 
tended further  than  the  enacting  clause,  but  it  explains  the 
other. 

Query,  If  any  terms  for  years  are  within  it,  or  is  to  be 
confined  to  those  cases  only  where  the  donor  is  seised  of  the 
inheritance  ? 

It  was  argued,  that  a  lease  coming  from  another  is  personal 
estate,  and  the  lessee  may  dispose  of  it  as  he  will  to  chari- 
table uses ;  and  the  statute  of  wills  was  cited  as  an  authority, 
which  does  not  extend  to  terms  of  years ;  the  reason  is,  be- 
cause it  begins,  "  if  any  person  having,  or  being  seised  of 
any  manors,  &c.  and  that  made  the  great  question  in  Sir 
Owen  Bucki?igham's  case,  where  Lord  Molt  observed  on  the 
word  having. 

Also  the  statute  of  29  Car.  2  of  frauds  and  perjuries,  was 
cited.  It  takes  notice  of  all  lands,  &c.  devisable  by  the 
statute  of  wills,  or  by  that  statute,  or  the  custom  of  Kent 
and  that  shews  that  only  freeholds  of  inheritance  are  within 
it,  because  terms  of  years  are  not  within  the  statute  of  wills, 
nor  deviseable  by  custom. 

The  words  of  the  statutes,  any  estate  or  interest  what- 
soever,'^ were  insisted  to  mean  only,  that  a  person  should 
not  devise  his  own  land  for  any  estate  or  interest  what- 
soever. 

No  colour  for  that  construction }  these  words  relate 
back  as  well  to  lands  and  tenements  as  to  personal  estate. 
The  annulling  clause,  which  affords  a  construction  on  the 
other,  annuls  all  estate  or  interest  in  lands  and  tene- 
ments, and  there  is  no  colour  for  that  distinction  on  those 
latter  words.  It  might  as  well  be  said,  that  the  words, 
"  nor  any  sums  of  money &c.  do  not  relate  to  money 
which  devisor  had  of  his  own,  but  only  to  money  directed 
to  be  laid  out  by  some  other  person,  and  which  the  devisor 
took. 

2  Inst,  on  stat.  of  mortmain  makes  strongest  against  this 
way  of  arguing  that  can  be.    The  judges  set  out  at  first 
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vigorously  on  stat.  Magna  Charta,  It  was  determined 
that  fees  only  were  within  it ;  that  long  leases  were  not. 
Feigned  recoveries  and  terms  occasioned  subsequent  statute 
Westm.  2d  j  that  was  the  original  of  common  recoveries 
The  legislature,  in  making  stat.  9  Geo.  2.  had  all  this  in 
view,  as  appears  by  the  recital  :  Whereas  gifts,  &c.  in  mort- 
main are  restrained  by  Magna  Charta^  and  divers  other 
wholesome  laws,  &c. 

Some  inconveniences  may  arise  on  the  construction  either 
way ;  but  by  the  other,  all  terms,  long  or  short,  are  not 
within  the  statute,  consequently  property  is  locked  up. 

All  leases  held  of  colleges  would  become  charitable  uses. 

As  to  devise  of  surplus,  part  personal  and  part  real,  a 
mixed  mass,  where  not  coUusively  but  fairly,  every  thing  is 
ordered  to  be  sold  to  pay  debts,  and  the  rest  to  charitable 
uses  ;  I  will  not  take  on  me  to  say  it  would  be  void  as  to 
the  charity,  and  that  was  the  case  of  the  Attorney-General 

V.  ^  a  devise  to  Bethlehem  Hospital:  there  was  an 

agreement  with  the  heir  at  law,  and  so  nothing  for  the 
consideration  of  the  Court  on  the  question  of  the  charity ; 
for  if  an  heir  at  law  v/ill  confirm  a  devise  of  land  to  charity, 
the  Court  will  not  take  it  away,  for  it  becomes  the  act  and 
deed  of  the  heir ;  v/henever  the  question  cames  before  the 
Court,  it  will  deserve  great  consideration.  If  it  is  done  arte 
vel  ingenio,  to  give  colour  to  hold  the  land,  the  Court  will 
meet  with  it.  These  statutes  do  not  prevent  charity,  but 
the  abuse  of  it. 

Note,  Mortgage  in  fee  has  been  held  by  Sir  John 
Strange,  the  present  Master  of  the  Rolls,  to  be  within  the 
statute. 

On  question  as  to  marshalling  assets  in  the  above  cause, 
Lord  Hardwicke,  C.  I  shall  not  set  up  a  new  rule  for  the 
benefit  of  charities,  but  they  may  have  benefit  of  the  old 
rule.  When  there  are  general  legacies,  and  the  testator  has 
charged  his  real  estate  with  pa)^ment  of  all  his  legacies,  if 
the  personal  estate  is  not  sufficient  to  pay  the  whole,  the 

be  paid  out  of  the  personal,  and  the  rest  out  of  the 


Attorney 
General 
against 
Graves. 


[  158  ] 


Attorney  Ge- 
neral V.  Me>/~ 
ricky  2  Ves.  44. 


[Where  tliere 
are  general  le- 
gacies charged 
on  real  estate, 
if  the  personal 
estate  is  not 
sufficient  to 
pay  the  whole, 
a  legacy  to  a 
charity  shall 
real  estate. (2)] 


(2)  See  2  Edcii  211.,  where  Lord 
Northington  a^^rees  with  the  text  as 
to  what  Lord  Ch.  Ilardzoickc  said.  But 
sec  Aitorncy-G aicral  \ .  CaklTZcll,  post 
635.  and  note  iliere  ;  and  see  Atforncij- 
Gcjicraty.  Tom  kins,  post  216.  Nt^gus 


V.  Coulter,  post  367.  jittornct/'GcnC' 
ral  v.  Lord  IVcymoiith,  ante  20. 
Campbell  v.  Earl  of  Radnor,  I  Bro. 
C.  C.  272.  Foster  v.  Blagden,  post 
704. 
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Attorney-  Court  has  said  the  legacy  to  the  charity  should  be  paid 
General  out  of  the  personal  estate^  and  the  rest  out  of  the  real  es- 
Grayes  ^^^^  ^^^^  ^^^^  testator  may  be  performed  infoto.  (3) 


(3)  The  information  was  filed  at  the 
relation  of  the  Deacons  of  the  Baptist 
Congregation  in  Crispin'Street,  and  of 
the  Independant  Congregation  in  Crip- 
plegate-street^  against  the  executors  and 
next  of  kin  of  the  testator.    The  facts 
appear  to  have  been,  that  H,  Ship- 
wick  by  his  will,  after  giving  several 
pecuniary  legacies,  and  an  annuity  of 
20^.  a-year  to  his  niece,  Mary  Brad- 
ford^ declared  it  to  be  his  will,  that 
his  estate  in  the  possession  of  Edward 
Chalkill^  and  Ann^  his  wife,  should  be 
continued  to  them  as  long  as  either 
of  them  should  live,  they  paying  to  his 
executors  the  sum  of  50/.,  ground-rent 
and  landlord's  taxes  included.  And 
he  willed,  that  as  his  debts  should 
come  in,  and  his  effects  should  be  dis- 
posed of,  his  executors  should  purchase 
certain  annuities,  which  annuities,  to- 
gether with  the  said  annuity  of  20/. 
after  the  death  of  Mary  Brandy  he  de- 
clared should  be  disposed  of  as  follows : 
viz.  as  to  one-half  of  the  said  annuities, 
together  with  the  half  of  the  rent  of  his 
said  leasehold  estate,  he  gave  the  same 
to  the  Elders  of  the  said  Baptist  con- 
gregation, in  trust  for  the  poor  of  the 
said  congregation,  to  be  divided  amongst 
them  twice  a-year  ;   and  the  other  half 
of  the  said  annuities,  and  of  the  said 
rents,  he  gave  to  the  Elders  of  the  said 
congregation  of  Independants,  to  be 
distributed    amongst    their    poor  in 
like  manner.    By  a  codicil  to  his  will 
he  gave  an  annuity  of  10/.  a-year 
to  S,  Edge,    and   after   her  death, 
to   go   upon  the   like  uses    as  the 
said  other  annuities.    The  estate  of 
■which  Chalkill  was  in  possession  w  as 
held  by  the   testator  for  a  term  of 
61    years.     The   information  prayed 
that    the  executors  might   place  the 
residue  of  the  said  testator's  estate, 
after  payment  of  debts,  fee,  in  Govern- 
ment Securities;  and  that  the  half  of 
the  interest  and  dividends,  subject  and 
chargeable  with  the  said  two  annuities 
to  Mary  Brand  and  James  Edge,  and 
also  one-half  of  the  said  rents  and  profits 


of  the  said  leasehold  premises,  subject 
to  the  said  interest  of  said  Edward 
Chalkill,  and  Ann  his  wife  therein 
might  be  paid  to  said  Elders  of  the 
said    Baptist   congregation,    and  the 
other  half  to  the  said  Elders  of  the  said 
other  congregation.    The  decree  de- 
clared that  the  charitable  uses  created  by 
the  said  testator's  will,  except  in  respect 
of  the  leasehold  estate  after-mentioned 
ought  to  be  carried  into  execution,  and 
an  account  was  directed  to  be  taken  of 
the  testator's  personal  estate,   and  of 
the  debts  and  legacies,  and  such  per- 
sonal estate  was  to  be  applied  to  the 
payment  of  said  debts  and  legacies,  &c. 
in  due  course  of  administration ;  and  it 
was  declared,  that  the  bequest  of  the 
said  leasehold  estate  to  the  said  charit- 
able uses  was  void,  and  consequently 
that  the  same  was  to  be  considered  as 
part  of  the  personal  estate  undisposed 
of  by  the  said  testator,  and  that  the 
same  was,  in  the  first  place,  applicable 
to  the  payment  of  the  said  testator's 
debts  and  funeral  expences,  and  that 
the  residue  of  the  said  leasehold  estate 
belonged  to  the  defendants,  the  next  of 
kin  of  the  said  testator.    And  it  was 
ordered,  that  the  said  leasehold  estate 
should  be  sold,  with  the  approbation  of 
the  Master ;  and  the  money  arising 
from  the  same  applied  in  the  first  place 
to  the  payment  of  testator's  debts  and 
funeral  expenses,  and  the  surplus  of 
the  money  arising  from  the  sale  divided 
amongst  his  next  of  kin  ;  and  as  to  the 
surplus  of  the  other  part  of  the  said  testa- 
tor's personal  estate,  it  was  ordered,  that 
the  same  should  be  applied  to  the  charit- 
able uses  directed  by  his  will.    And  as 
to  the  annuities  given  by  the  said  tes- 
tator's will  and  codicil,  the  Master  was 
to  set  apart  a  proper  fund  of  the  said 
testator's  personal  estate  for  securing 
the  same,  and  the  same  was  to  be  ap- 
plied duri'iig  the  continuance  of  the 
the  lives  for  which  they  were  given,  and 
after  to  the  charitable  uses  given  by  the 
said  testator's  will.    Lib.  Reg, 
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BAINES  against  BAKER.  (1)  ^^^^ 

Dec.  18,  1752. 

BiiL  for  an  injunction  to  stay  building  an  hospital  for  people   [s.  c.  Anon, 
infected  with  the  small-pox  in  Cold  Bath  Fields,  very  near  ^  ^^^"^ 
the  houses  of  several  tenants  of  the  plaintiff.    And  it  was  Injunction  re- 
this  day  moved  for  an  injunction;  and  the  infectiousness  of  imUdinglmT- 
the  distemper,  the  terror  it  occasioned  in  the  neighbourhood,  culation  Hos- 
was  insisted  on  ;  also,  that  the  lessee  for  years,  nnder  whom  Bath  Fields, 
the  defendants  claim,  hold  the  estate  of  the  plaintiff,  and  in 
the  lease  is  an  express  covenant  against  the  house  being 
turned  to  a  brewhouse,  which  would  annoy  the  neighbour- 
hood.   It  was  said  an  affidavit  was  filed,  that  several  tenants     [  1^9  ] 
of  plaintiff  had  given  him  notice  to  quit,  but  Lord  Cliancel- 
lor  did  not  let  it  be  read^  but  took  it  up  upon  hearing  the 
counsel  for  the  motion. 

2  Ro.  Abr.  139,  140.    1  Lut.  69.  Hawk.  PI.  C.  75.  s.  11. 
were  cited. 

Lord  Chancellor. 

I  cannot  make  any  order  in  this  matter.  Am  of  opinion  it 
is  a  charity  like  to  prove  of  great  advantage  to  mankind ; 
such  an  hospital  must  not  be  far  from  a  town,  because  those 
that  are  attacked  with  that  disorder  in  a  natural  way,  may 
not  be  in  a  condition  to  be  carried  far. 

Two  things  are  to  be  considered : 

First,  Whether  it  is  a  nuisance  at  common  law  ? 

Secondly,  If  it  is.  Whether  a  public  or  a  private  nuisance  ? 

As  to  the  covenant  in  the  lease,  there  is  no  foundation  for 
the  motion  on  that,  for  it  is  not  a  general  covenant  against 
all  nuisances,  but  particularly  against  a  brewhouse. 

It  comes  to  the  general  question.  Cases  are  as  cited.  There 
was  lately  an  indictment  at  the  Summer  Assizes  1/50  in 
Sussex,  against  Freiven,  for  such  an  hospital.  Defendant 
was  accpiitted ;  cannot  call  this  a  private  nuisance ;  if  any, 
it  is  a  public  one ;  the  former  is  to  one  person  only ;  as  |-Nu;sance  ad 
building  against  lights ;  nuisance  ad  vicinetum  is  a  public  vidiutumU  i^, 

iniblic  nui- 


(1)  The  editor  has  not  been  able  to  meet  with  any  entry  of  this  case  in  the 
Register's  Book,  or  in  the  Minute  Book. 

o 
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Baines         Bills  of  this  sort  are  founded  on  being  nuisance  at  com- 
against      y^oxi  law.    If  a  public  nuisance^  it  should  be  an  information 
AKEu.     j.^  ^j^g  name  of  the  Attorney- General,  and  then  it  would  be 
for  his  consideration,  whether  he  would  file  such  an  infor- 
mation or  not ;  and  that  was  the  case  for  stopping  a  way 
behind  the  Exchange  in  the  city.    Lord  Ki7ig  recommend- 
[  160  ]     ed  it  to  the  Attorney- General^  to  prefer  an  information  in 
the  King's  Bench,  to  try  whether  it  was  a  nuisance  or  not. 

If  the  cases  cited  were  law,    Query,  How  far  they  would 
extend  to  all  the  hospitals  in  this  town? 

Motion  denied.  (2) 


(2)  That  the  Court  will  interfere 
by  injunction  in  cases  of  private  nuis- 
ance, see  Coulson  v.  White,  S  Atk. 
21.  Attorney-General  v.  Doughty,  2 
Ves.  453.    Corporation  of  London  v. 

Bott,  5  Ves.  129.  Stopping  Lights. 

Ryder  ^f.  Bentham,  1  Dick.  277.  S.  C. 
1  Ves.  senr.  543.  Morris  v.  Lord 
Berkeley,  ib.  542.  Attorney  General^. 
Nichol,  16  Ves.  340.  East  India  Com- 
pany V.  Vincent,  2  Atk.  23.  Fish- 
monger''s    Company   v.   East  India 

House,  1  Dick.  165.  But  generally 

it  is  necessary  that  the  rights  of  the  par- 
ties should  be  first  ascertained  at  law, 
Lord  Redes.  Treatise  on  Pleading,  117. 
Attor7iey-Ge7ieral  \.  Cleaver,  18  Ves. 
218,  220.  Wilier  v.  Smeaton,  1  Cox 
102.  A?ion.2Yes.  l9S.  Bush  v.  Wes- 
tern, Prec.  in  Ch.  330.  As  to  what 

is  a  private  nuisance,  see  per  Lord  Eldon 
in  Attorney-General  v.  Cleaver,  18 
Ves.  217.  With  respect  to  the  burn- 
ing of  bricks^  the  following  note  of  the 
case  of  Duke  of  Grafton  v.  Hilliard 
cited  by  Lord  Eldon,  'l8  Ves.  219.,  is 
taken  from  a  MS.  in  the  possession  of 
Mr.  C.  Round  of  Lincoln's  Inn. — 11th 
Junel736.  Defendant  had  taken  abuild- 
ing  lease  of  some  ground  behind  newBond 
Street  and  the  soil  there  being  proper 
for  that  purpose  he  had  made  a  very 
large  quantity  of  bricks  and  was  going 
to  burn  them  upon  the  spot  and  now 
the  plaintiffs  brought  a  bill  suggesting 
it  would  be  a  very  great  nuisance  that 
the  smoke  would  make  the  air  very  un- 
wholsome  and  would  spoil  the  houses 
and  furniture  of  plaintiffs  who  were  near 


neighbours  and  upon  the  coming  in  of 
defendant's  answer  they  moved  upon 
the  merits  for  an  injunction  to  hinder 
the  defendant  from  burning  the  bricks 
so  near  the  plaintiffs'  houses.  Defendant 
coming  to  shew  cause  insisted  that  as 
he  had  a  property  in  the  soil  he  might 
make  use  of  it  to  what  purpose  he 
pleased  that  by  the  terms  of  his  agree- 
ment he  was  obliged  to  burn  the  bricks 
before  such  a  particular  day, — which  if 
an  injunction  was  granted  the  time 
would  be  elapsed  before  the  cause  could 
be  heard  and  so  the  defendant  would 
quite  lose  the  opportunity  of  burning 
the  bricks  he  had  already  made  to  the 
value  of  at  least  500/.  and  interest  and 
insisted  that  this  was  no  nuisance  but 
if  it  was,  the  parties  injured  had  their 
remedy  by  action  after  their  damages 
sustained.  The  Lord  Chancellor  recom- 
mended  it  to  them  to  try  it  immediate- 
ly in  a  feigned  action  whether  it  would 
be  a  nuisance  or  not  bat  defendants 
would  not  come  into  that,  and  there- 
fore the  Lord  Chancellor  declared  that 
it  was  too  much  for  him  to  determine, 
upon  a  motiofi,  whether  this  would  be  a 
public  nuisance  or  not  especially  seeing 
how  many  brlck-kihis  are  now  standing 
in  all  parts  and  in  some  places  almost 
in  the  heart  of  some  of  the  principal 
Streets,  that  if  he  should  grant  an  in- 
junction and  it  should  come  out,  on  the 
hearing,  that  it  was  no  nuisance  he 
could  not  possibly  make  the  defendant 
amends,  for  his  time  for  burning  would 
be  expired ;  and  if  it  was  a  nuisance 
defendant  would  be  sufficiently  punish- 


CASES  IN  CHANCERY. 


160 


ed  by  actions  which  might  be  brought 
against  hirn  by  every  one  of  the  parties 
that  suffered  any  damage  ;  and  this  was 
not  like  the  cases  of  cutting  down  ave- 
nues, or  the  like,  which  if  done  no 
possible  amends  or  satisfaction  could  be 
made  to  the  parties ;  but  here  if  the 


furniture  or  goods  were  hurt  by  the 
smoke,  the  sufferer  would  have  a  re- 
medy at  law  ;  and  if  brick-kilns  wore 
general  nuisances  it  seemed  strange  that 
so  many  of  them  should  be  permitted 
to  stand  in  the  several  quarters  of  this 
town. 


HAWKINS  a^oMwi  DAY.  (])  Case  79. 

  -      '  .^c  r^.  ./.  «^^"'  I'^SS,  at 

'    "      '  Lincoln's  Ina 

[Lib.  Reg.  1752*  A.  fo.  72  a.]  p";  ^^^^J^ 

»-  °  Lord  Hard- 

wicke,  Chan- 
cellor. 

On  exception  to  the  Master's  report,  the  case  was,  Benjamin  [?J  ^ 
Lane  being  appointed  clerk  to  the  plaintiffs,  who  were  co-part-  p^^^^^^^  l^^. 
ners  in  a  sugar  house,  he  entered  into  articles,  and  together  executor  of 
with  John  Lane  and  William  French^  as  his  sureties,  became  tJ^ct^debT' 
bound  in  a  bond  of  5,000/.  penalty  for  observing  the  cove-  before  breach 
nants,  &c.  in  those  articles.  Benjamin  Lane  having  con-  of  bond,  is 
verted  to  his  own  use  several  sums  of  the  partnership  money, 

^  devastavit,  m 

absconded  and  went  abroad,  and  a  commission  of  bankrupt-  case  of  defi- 
cy  issued  against  him,  but  he  did  not  conform ;  William  l^^^l^^l  p.^y. 
French  being  dead,  and  Joh7i  Lane  being  a  bankrupt,  bill  ment  of  ic- 
was  brought  {inter  alia)  for  a  satisfaction  against  the  assignee 
of  Benjamin  Lane,  and  the  assignees  of  John  Lane,  and 
against  Day  acting  executor  of  William  FrencJi ;  who  was 
required  to  admit  assets,  or  set  out  an  account  of  the  per- 
sonal estate  of  French. 

The  executor  of  French,  in  his  answer,  insisted  he  was  a 
stranger  to  the  bond,  •  and  the  obligees  never  informed  him 
of  it ;  and  that  he  had  paid  away  Froich's  assets  in  discharge 
of  his  simple  contract  debts ;  that  if  he  had  been  informed 
of  the  bond  he  would  have  made  a  provision  out  of  French's 
assets,  if  by  law  he  might,  as  a  guard  against  the  said  bond, 
in  case  of  any  future  breach  in  the  condition  thereof  and  not 
have  exhausted  them  in  paying  simple  contract  debts. 


o-acics  is  not. 


(1)  See  a  full  note  of  this  case  in  the  Appendix  to  this  Edition  (!''.) 
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Hawkins       An  account  was  decreed  of  the  partnership  estate  and 

against 
Day. 
[  ] 


against     transactions,  and  of  what  was  due  from  Benjamin  Lane, 
and  if  his  effects  under  the  commission  should  not  be  suffi- 


cient to  satisfy  them,  then  the  effects  of  John  Lane,  and 
the  assets  of  William  French,  were  to  be  answerable,  the 
latter  in  a  course  of  administration. 

The  master  reported  a  large  sum  due  from  Benjamin  Lane^ 
and  deficiency  of  his  estate,  and  that  plaintiffs  were  to  be 
considered  creditors  on  the  assets  of  French  and  effects  of 
John  Lane,  the  sureties ;  and  as  the  executor  of  French 
did  not  admit  assets,  he  had  taken  an  account,  which  he 
states;  and  also  that  his  executor  had  paid  3,621/.  155.  9^/. 
in  discharge  of  legacies  and  simple  contract  debts,  which 
not  being  of  equal  degree  with  the  debt  to  plaintiff  he  had 
not  allowed  the  same. 

To  which  exceptions  were  taken  by  the  defendant  {inter 
alia),  because  the  master  had  disallowed  payment  of  3,120/. 
195.  on  account  of  their  being  debts  of  an  inferior  degree 
to  plaintiff's  demands,  though  most  of  the  payments  were 
made,  bond  Jtde,  by  Day  the  executor,  many  years  before 
breach  of  the  security  bond,  which  were  therefore  good  pay- 
ments. 

After  argument  at  bar. 
Lord  Hardwicke,  C. 

The  questions  are,  1st,  Whether  payment  of  assets  in 
this  case,  before  there  was  any  breach  of  the  condition, 
which  is  for  performance  of  covenants,  ought  to  be  allowed 
as  a  good  administration  of  the  effects  ? 

2d,  Whether  payment  of  the  simple  contract  debts  and 
the  legacies  be  good  against  the  demand  on  this  bond,  they 
being  paid  by  Day  the  executor,  before  he  had  notice  of  the 
bond.    Query,    If  good  at  law  ? 

As  to  the  1st.  Of  opinion  such  payments  are  good^  be- 
cause the  condition  may  never  be  broke,  and  consequently 
there  may  be  no  debt. 

This  case  only  extends  to  debts,  not  to  legacies :  the  rule 
of  this  Court  to  grant  prohibitions  in  case  legatees  sue  in 
[  162  ]  the  spiritual  Court,  and  refuse  to  give  security,  is  out  of 
use  now ;  but  this  Court  will  decree  a  legatee  to  refund.  I 
think  all  payments  of  simple  contract  debts,  made  before 
breach  of  the  condition  in  a  bond,  are  good  but  not  of 
legacies. 
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2nd  Question.    The  payment  of  debts  by  simple  contract,  Hawkins 
by  an  executor^  before  he  has  notice  of  a  debt  by  specialty,  against 

is  a  good  payment  in  point  of  law ;  and  so  it  was  held  by  y^^J^^\^ 

all  the  Judges  in  i>«z;/5  v.  Monkhouse,  in  Fitzg.  Reports;  Ch.  534. 

and  also  in  3  Lev.  115.  by  three  Judges  against  Levinz.  Fz^e  Cro.  Eliz. 

793. 

Executors  bound  to  take  notice  of  debts  upon  record. 

Obiection.    If  an  executor  has  no  notice  of  a  specialty  Payment  by 

-.  •.  1  •      •    1  1  •        1.1  •      1  executor  of 

debt,  and  an  action  is  brought  against  him  by  a  simple  con-  simple  con- 
tract creditor,  if  then  a  judgment  is  recovered  against  him^  before^ he^has 
that  such  judgment  is  good  against  the  specialty  creditor,  notice  of  spe- 
but  a  voluntary  judgment  would  not  be  so.    I  think  that  is  ^q^q^^  ^ 
an  unsound  opinion  and  distinction,  for  that  would  make  it        P^.  in  Ch. 
necessary  in  every  case  of  a  simple  contract,  to  have  a 
judgment  in  an  action  at  law,  before  the  executor  could  safely 
pay  those  debts. 

The  governor  and  company  of  the  New  River  v.  Brown- 
John,  is  another  case  as  to  this  point. 

Objection,  That  two  of  the  executors  had  notice;  but  Notice  to  one 
that  is  not  sufficient  to  affect  Day  with  notice,  because  they 
concealed  it  from  him.  from  the 

other,  will 
not  affect  the  other. 

First,  I  think  if  the  other  two  executors  had  been  stran-  [Executors 
gers  to  the  debt_,  notice  to  one  would  not  have  been  notice  fected  by 

to  both.  each  other's 

acts.]  (2) 

Executors  are  not  affected  by  each  other's  acts.  Suppose  vide  Cro.  Eliz. 
the  two  executors  had  been  stransrers  to  the  transactions,  as  ^18. 

°  ,  Q.  If  notice 

the  third  was,  notice  to  them  might  affect  the  third  be-  to  one  exe- 
cause  it  might  be  presumed  they  acquainted  him  with  it  3  nothinc^^more 
but  give  no  opinion  on  that,  appears, 

whether  it 

shall  be  presumed  the  other  was  made  acquainted  with  it  ? 

Upon  the  whole,  the  payment  to  simple  contract  creditors 
before  notice  of  specialties  is  good.  In  this  case  there  was 
a  gross  neglect  in  the  partners,  not  to  call  on  the  clerk  to 
account  regularly. 

Exception  allowed.  (3) 


executor  who 
concealed  it 


(2)  See  post.  219. 

(3)  Lib.  lleg.  See  the  order  on 
lieariiifr  the  exceptions  in  this  case,  and 
the  Master's  report  at  len^jth  from  Lib. 
Reg.  in  3  Mer.  p.  555.  The  exception- 
was  allowed  as  to  all  the  sums  in  the 
schedule  (which  contained  the  sums 


mentioned  in  the  text  to  amount  to 
3,120/.  195.)  except  as  to  the  two  lega- 
cies of  15/.  and  100/.,  and  except  as  to 
certain  other  items  the  particulars 
of  which  there  appear.  See  the  ob- 
servations of  Sir  IV.  Grant  on  this  case, 
in  Simmons  v.  Bollujuh  3  Mer.  554.,  in 
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which  case,  where  a  testator  had  enter-  arrear.   The  executors  were  directed  to 

ed  into  a  covenant  for  payment  of  rent  pay  over  the  residue  to  the  legatee  upon 

and  repairs,  but  there  was  no  exist-  due  indemnity  from  him  to  be  settled 

ing  breach  of  the  covenant  on  rent  in  by  the  master. 


]  LEMAN  agaimt  ALIE. 

Case  80. 

Jan.  27,  1753.  rj^^^^  ^       3750^  j^^       209  b.l 

[S.  C.  Coxe   

MSS.  D.  D. 

^^^•^  Bill  by  Sir  Tanfield  Leman,  who  was  disinherited,  to  have 

herited  hdr  at  i^ispectioii  of  deeds  and  writings,  (2)  and  there  appearing  to 

law  [to  have  be  no  title  in  the  plaintiff,  the  cause  was  set  down  for  further 

inspection  of  .        s       ^      -i  c     1  i  •  i     i         i     1  -n 

deeds]  dis-      du'ections  by  the  defendant, ,  and  it  was  prayed  that  the  bill 

rolT^af^ ^'''''^  "'^^S^^      dismissed  with  costs. 

Lord  Hardwicke,  C. 

There  are  two  reasons  against  giving  costs  in  this  case. 
1st,  It  appears  plaintiff  was  entitled  under  an  entail,  which 
was  cut  off,  and  had  a  right  to  see  how  he  was  barred  and 
although  fines  and  recoveries  are  of  record,  yet  he  might 
not  from  inspection  of  them  know  what  estates  were  affect- 
ed by  them,  or  how  far. 
[If  heir  at  law      If  heir  at  law  brings  a  bill  in  this  Court  for  a  discovery,  I 
discovery  fit  is  would  not  have  it  understood,  he  shall  pay  costs  ;  there  is 
not  of  course    no  pretence  for  it.    If  a  motion  should  be  made  in  such  case 

that  he  shall      „    ^  ,         ^  .  .  ^ 

pay  costs  ;  but  lor  costs,  he  would  move  to  amend,  and  pray  inspection  01 
aHowed  to  deeds,  and  the  Court  would  permit  him  to  do  it,  and  not 
amend  and  give  costs  against  him.  Bills  are  seldom  or  ever  brought  by 
ordeed?!]  ^-^^^  ^  mere  discovery,  but  generally  for  pro- 

duction of  deeds,  and  then  relief  is  prayed. 

2dly,  Here  is  an  honour  left  destitute  of  an  estate.  It 
is  a  gratitude  and  duty  due  to  the  crown  to  leave  an  estate 
to  go  with  the  title.    It  is  a  dishonour  to  the  crown  and  the 


(1)  Which  was  ordered  at  the  hear- 
ing, Lib.  Reg. 

(2)  That  an  heir  at  law  contending 
for  the  inheritance  upon  probable 
grounds  shall  not  pay  costs  though  he 
do  not  succeed  in  establishing  his  right, 
see  Earl  of  Suffolk  v.  Howard^  2  P.W, 
1 76.  Webb  v.  Claverden,  2  Atk.  424. 
Forbes  v.  Taylor^  1  Ves.  jun.  99. 
Barmy  v.  Eyre,^  S  Atk.  387.  Shaks 


v.  Barringtonj  1  P.  W.  481.  Luxton 
V.  Stephens  J  3  P.  W.  373.  Humphrey 
V.  Morse,  2  Atk.  408.  Biddulph  v. 
Biddulph,  2  P.  W.  285.  But  where  his 
suit  is  merely  vexatious  he  will  be  made 
to  pay  costs.  Luxton  v.  Stephens^  ub. 
sup.  Webb  V.  Claverden,  2  Atk.  424. 
Seal  V.  Brownton,  3  Bro.  C.  C.  215. 
See  White  v.  Wilsoit,  13  Yes.  91. 
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public  not  to  do  so;  this  reason  governed  in  1  Wms.  481.  Leman 
Shales  \.  Barringtoit,  against 

Proposals  being  made  by  the  counsel  for  the  defendants^  Alie. 
that  the  bill  should  be  dismissed  without  costs,  but  if  plain- 
tiff should  molest  them,  they  should  be  at  liberty  to  apply 
for  costs  ;  (3)  it  was  agreed  to  by  the  other  side,  and  thought 
by  Lord  Chancellor  to  be  very  reasonable  and  ordered  ac- 
cordingly. 


(3)  See  Harnett  v.  Yielding^  2  Sch.  &  Lef.  560, 


JEFFERYS  against  BALDWIN.  [  164  ] 

'  Case  81. 

[No  Entry  in  Lib.  Reg.] 

  In  Chancery, 

March  22, 

Bill  brought  on  statute  8  Geo.  2.  c.  13.  setting  forth.  That  1753. 
plaintiff  had  procured  a  drawing  or  design  to  be  made  of  the  Demurrer  to 
busses  of  the  society  of  British  herring  fishery;  that  de-  Ihat^pStiff'^ 
fendant  had  printed  the  same  in  the  London  Magazine,  and  bas  not  made 

IT  1  •  •         •  n  i*        1  such  a  case  as 

prayed  discovery  and  injunction  not  to  sell  lor  the  luture,  entitles  him 
plaintiff  waving  all  penalties.    Two  demurrers  by  defendant.  ^^Jr^^y-^^on 
1st,  As  to  so  much  of  the  bill  as  prays  discovery,  that  it  arguing  the 
appears  by  plaintiff's  own  shewing  in  his  bill,  that  such  dis-  coiut"beYng^"" 
covery  would  subject  defendant  to  several  penalties  inflicted  of  opinion  the 

,       ,  (.        1.  .      ,         •  1  1  -n  .        1         1  r       plaintiff  was 

by  the  act  oi  parliament  m  the  said  bill  mentioned,  and  tor  not  entitled  to 
that  the  plaintiff  hath  not  made  such  a  case  by  the  said  [ife^j^^juu"i.[.r 
bill,  as  will  entitle  him  to  any  such  discovery,  and  there-  though  it  was 
fore  ought  not  to  be  compelled  to  answer.    2d,  Demurrer,  covciy  oufy. 
as  to  such  part  as  prays  that  the  defendant  may  bo  restrained 
from  selling  for  the  future,  or  seeks  any  relief,  plaintiff  has 
not  made  such  a  case  by  his  bill  as  will  entitle  him  to  such, 
or  any  other  relief. 

On  arguing  the  demurrers,  two  objections  by  defendant. 
1st,  Tliat  it  is  not  a  work  of  ingenuity  of  plaintiff,  and 
therefore  not  within  the  statute,  but  stated  that  he  procured 
it  to  be  done. 

2d,  That  by  the  statute,  half  the  penalty  goes  to  the 
crown,  and  the  other  moiety  goes  to  the  informer  ;  and  the 
plaintiff  cannot  wave  the  whole,  but  only  his  share. 
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Jefferys 


Baldwin. 


One  procuring 
a  drawing  is 
not  entitled  to 
the  protection 
of  Stat.  8  G.  2. 
c.  13.  (2) 


Lord  Hardwicke^  C. 

The  plaintiff  has  not  made  a  case  for  relief,  therefore  need 
not  go  into  the  question  as  to  discovery.  (1)  It  is  not  with- 
in the  statute,  which  was  made  for  encouragement  of  genius 
and  art ;  if  it  was,  any  person  who  emplo^^s  a  printer  or 
engraver  would  be  so  too.  This  statute  is  in  that  respect 
like  statute  of  new  inventions,  from  whence  it  was  taken. 
If  he  cannot  claim  property,  he  is  not  entitled  to  relief, 
which  would  only  enable  him  to  sue  at  law.  Bill  is  frivo- 
lous, allow  demurrer.  (3) 


(1)  It  is  now  settled  that  if  a  bill 
prays  discovery  and  relief,  a  plaintiff 
not  entitled  to  relief  is  not  entitled  to 
discovery,  Fry  v.  Penn^  2  Bro.  C.  C. 
280.  Price  v.  James,  ib.  319.  2  Dick. 
6S7.  Watkins  v.  Bush,  ib.  663. 
Baker  \.  Mellish,  10  Ves.  553.  Gor- 
don V.  Simpkinson,  11  Yes.  509.  Pitts 
y.  Short,  17  Ves.  216.  Attorney-Ge- 
neral V.  Brown,  1  Swanst.  294.  See 
Lord  Redesdale,  Tr.  149. 

(2)  See  B lackw ell \.  Harper,  2  Atk. 
^)5.  By  7  Geo.  3.  c.  57.,  the  sole 
right  to  print,  &c.  is  vested  for  twenty- 
eight  years  in  all  persons  who  invent, 
design,  or  engrave,  &c.  "  or  from  their 
"  own  work,  design,  or  invention  shall 
"  cause  or  procure   to   be  designed, 


"  engraved,  etched,  or  worked  in  mezzo- 
"tinto  or  chairo  oscuro  any  print,  &c." 
Mr.  Eden  in  his  Treatise  on  Injunc- 
tions, page  267.,  remarks  that  the  prin- 
cipal case  is  rendered  unimportant  by 
the  provisions  of  the  above  act,  7  Geo. 
3.,  but  quaere  for  it  does  not  appear 
to  extend  to  cases  where  a  person  pro- 
cures a  print  to  be  made  for  him,  ex- 
cepting it  he  from  his  ozm  work,  design, 

or  invention.  Stat.  17  Geo.  3.  c.  57. 

gives  a  special  action  on  the  case  to  re- 
cover damages  for  piracy  of  prints,^ — 
and  the  assignee  of  a  print  may  maintain 
such  action,  Thompson  v.  Symmonds^ 
5  T.  R.  41. 

(3)  Reg.  Min.  Book,  March  22^ 
1753.    "  Cur.  allow  both  demurrers^' 


[  165  ]  SHERRARD  against  Lord  HARBOROUGH, 
Case  82. 

13th,  I4tli,  [Lib.  Reg.  1752.  B.  fo.  375  a.]        ^.  , 

i5th  May,  L  »  ->  fZ/^4g^  ^ 

1753.  ^  ■   '  \. 

[S.  C,  Harg.  •  Bennett,  Earl  of  Harhoroiigh,  by  will,  dated  27th  May, 
De  GreyT       17^2,  devises  his  manors,  advovrsons,  &c.  to  trustees  in 

No.  472.] 

Lord  Harboroiigh  devises  his  manors,  advowsons,  &c.  to  trustees,  to  pay  his  son  1,000^.  for  life, 
and  the  rest  of  the  profits  to  be  laid  out  in  land  during  his  son's  life,  and  then  settled.  Held, 
the  son  had  a  right  to  present  to  the  living  when  vacant,  not  under  the  devise,  but  as  heir  at 
law,  it  being  a  fruit  undisposed  of.  (1) 


(1)  See  Hill  v.  Bishop  of  London,    King  v.  Dennison,  1  V.  &  B.  in  note. 
1  Atk.  618.,  and  note  the  difference.    Hopkins  v.  Hopkins,  C.  J.  Talb.  44. 
See  Kinsey  v.  Langham,  Forrest.  143. 
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Lord 
Harbo- 

ROUGH. 


trust,  out  of  the  rents  and  profits  of  the  estate  to  pay  to  Sherrard 
the  present  Earl  of  Harborough  an  annuity  of  1,000/,  for 
his  life,  and  the  rest  of  the  profits  to  be  laid  out  in  land 
during  the  life  of  the  present  earl,  and  settled  to  uses,  &c. 
as  his  other  lands  are  settled  after  the  death  of  the  present 
earl ;  and  directed  that  after  his  death  the  trustees  should 
stand  seised  of  his  estate,  &c.  to  first,  &c.  sons  of  the  pre- 
sent earl  in  tail,  remainder  to  plaintiff  Robert  for  life,  re- 
mainder to  plaintiff  Philip  in  tail,  remainder  over. 

He  also  founded  an  alms-house  for  six  poor  persons,  to  be 
chosen  by  such  person  as  should  enjoy  his  estate  at  Staple- 
ford  :  and  gave  the  present  earl  his  option  of  living  at  the 
mansion-house  at  Stapleford^  with  an  allowance  of  400/. 
a-year  for  repairs. 

Two  questions.    1st.  Who  has  the  right  of  presentation 
to  the  advowsons  during  the  life  of  the  present  earl  ? 

2d.  Who  has  right  of  nomination  to  the  alms-house  ? 

Whether,  1st.  The  trustees  ? 

2d.  The  present  Earl  of  Harborough  f 

3d.  The  plaintiff  Robert,  as  next  remainder-man  for  life 
in  being  ?  or  plaintiff  Philip,  first  remainder-man  of  the  in- 
heritance in  being  ? 

4th.  The  heirs  at  law  of  the  testator  ?  ' 

Lord  Chancellor,  after  argument  at  bar. 

1st.  The  trustees  have  no  pretence  of  right;  for  though  [Trustees  can 
they  have  the  whole  legal  estate,  yet  as  being  only  trustees,  for  th"ek^'"^ 
according  to  the  rule  of  this  Court  they  take  nothing  for  their  benefit.] 
own  benefit. 

If  any  part  of  the  legal  estate  is  undisposed  of,  it  goes  to 
the  heir  at  law  so  it  is  where  any  part  of  the  trust  is  un- 
disposed of. 


[  166  ] 

[If  under  a 
will  any  part 
of  the  lee-al 


estate  is  un- 
disposed of  it  goes  to  the  heir  at  law.    So  of  the  trust-estate.]  (2) 

2d.  The  present  Earl  of  Harborough  has  no  right-  under 
the  ivill.  He  is  entitled  to  nothing  but  a  rent-charge,  by 
way  of  declaration  of  trust,  out  of  the  profits. 

3d.  On  part  of  plaintiffs,  argued  for  Robert  and  also  for 
Philip,  but  am  of  opinion  they  will  go  to  neither    but  arc 


(2)  See  Chitfi/  v.  Parker,  2  Ves. 
271.  Starkic  \.  Brookes^  1  P.  W.  390. 
Mallabur  v.  Mallabar^  For.  79.  Dii- 
rour  V.  Muiteiix,  1  Ves.  320.  Wil- 


Hams  C^adcy  10  Ves.  500.  Stans- 
field  v.  Haberghamy  10  Ves.  280.  See 
post  582. 
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Sherraiid    to  be  considered  as  something  undisposed  of^  and  will  go  to 
against      the  heir  at  law. 

Harbo-  Philip,  he  is  the  first  remainder- man  in  tail ;  the 

ROUGH.     remainder  is  vested,  and  it  was  compared  to  the  case  of  tim- 
ber fallen  by  the  act  of  God,  or  by  wrong  ;  but  that  is  not 
applicable,  for  the  trees  are  considered  as  part  of  the  inhe- 
is^iTot^parTo^^^   ritancc,  but  an  advowson  is  not  part  of  the  inheritance,  but 
the  inherit-      fruit  fallen,  which  every  owner  of  the  estate  for  life  or  for 

ance,  but  fruit  •         •  i    i  ,  t    •     ti  •  i  i  . 

fallen  which  years  IS  entitied  to  gather.  It  is  like  cuttmg  underwood  ni 
TZZuL    the  course  of  falling. 

for  life  or 

years  is  entitled  to  gather.] 

As  to  Robert,  he  is  only  remainder-man  for  life  after  fail- 
ure of  issue  male  of  the  present  earl,  and  has  nothing  to  do 
with  the  possession  of  the  estate.  Argued,  he  is  next  re- 
mainder-man but  it  is  a' remainder  attached,  but  not  in  pos- 
session. Distinction  where  remainder-man  is  in  possession 
by  act  of  law,  and  where  by  limitation.  In  the  first  case  it 
will  open  and  shut  to  let  in  other  precedent  remainders,  when 
they  come  in  esse :  in  the  lattei*,  not.  .Duchess  of  Hamilton 
V.  Fleetivood, 

It  is  a  fruit  of  the  estate  undisposed  of ;  no  other  profits 
are  disposed  of  but  what  are  to  be  collected  and  accumu- 
lated, &c.  Argued,  why  not  sell  the  next  presentation  ?  This 
Court  will  not  allow  it,  nor  would  any  body  buy  it.  Suppose 
there  had  been  no  direction  as  to  surplus  profits,  the  heir  at 
law  would  have  had  them ;  and  so  is  the  case  of  Lady 
Hertford  v.  Lady  Weymouth.  Suppose  a  right  of  nomina- 
£  167  ]  tion  to  an  hospital  or  master  of  a  college,  this  direction 
certainly  would  not  take  in  that. 
[Devise  of  I  am  of  opinion,  if  testator  had  devised  all  the  surplus 

and  profits  ^     rents  and  profits,  it  w^ould  have  carried  the  right  of  pre- 

carnes  a  right  gentation,  becausc  I  should  have  taken  it  as  the  surplus  of 
ot  presenta-  '  * 

tion.j  his  estates. 

This  is  like  the  case  of  the  master  of  an  hospital,  or  head- 
ship of  a  college.  It  is  exactly  the  case  of  Hopkins  v.  Hop- 
kins (3)  in  the  reason  of  it. 

Upon  2d  question.  As  to  alms-house,  I  have  more  doubts, 
and  think  it  hard  the  present  Earl  should  not  nominate  to  it. 
Who  has  the  estate  at  Staplefordf  The  trustees.  They 
cannot  nominate.  ,  Shall  it  go  to  the  heirs  at  law  as  undis- 

(3)  Ca.  temp.  Talb.  44.    1  Atk.  581.    1  Ves.  268. 
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posed  of?  I  am  doubtful,  as  it  is  de  novo  created  by  the 
testator's  will.  Should  have  doubted  less  if  it  had  been  an 
old  foundation,  or  even  created  in  his  life-time.  If  Lord 
Harborough  makes  his  option  to  reside  at  Stapleford,  he  has 
the  possession  of  the  house  there,  and  ought  to  nominate. 
His  Lordship  declared  his  intention  to  reside  at  Stapleford, 
by  his  counsel  in  court ;  and  decreed  accordingly.  (4) 


Sherrard 
against 
Lord 
Harbo- 
rough. 


(4)  "  The  testator  directed  an  an- 
nuity  of  48/.  per  annum  to  be  paid  for 
"  ever  out  of  the  manor  of  Stapleford^ 
^'  for  the  use  of  six  poor  men  of  the 
Church  of  England^  such  as  the  person 
or  persons  who  should  enjoy  his  estate 
"  at  Stapleford  for  the  time  being, 
"  should  choose,  equally  to  be  divided 
between  them,  and   that   the  said 
trustees  and  their  heirs  should  stand 
seised  of  the  house  and  grounds  then 
^'  lately  erected  by  him  as  a  dog-kennel 
at  Stapleford^  in  trust  for  such  poor 
"  persons  for  ever,  and  that  the  trus- 
"  tees  should  lay  out  100/,  in  making 
habitable  rooms  in  such  dog-kennel, 
"  fit  for  such  poor  persons  to  dwell  in, 
"  which  should  be  supported  by  such 
"  persons  as  should  be  entitled  to  the 
"  manor  for  the  time  being."  The 
Earl  Beaumont  left  two  sisters  his 
heirs  at  law,  and  they  were  both  dead, 
leaving  each  a  son,  who  were  there- 
fore his  co-heirs.    It  was  declared  by 


the  decree,  "  that  in  case  the  Earl  of 
Harbro''  should  reside  in  the  said  ca- 
pital house  at  Stapleford^  that  in  that 
case  he  being  the  only  person  enti- 
tled to  any  beneficial  interest  in  pos- 
session in  the  said  estate,  will  have 
the  right  to  choose  and  nominate  a 
poor  man,  or  poor  men,  to  fill  up  any 
vacancies   in    said    testator's  alms 
"  houses ;  and  a  question  being  made 
"  in  this  cause,  concerning  the  nomina- 
"  tion  of  a  clerk  to  be  presented  on  the 
avoidance  of  any  benefice  whereof 
"  the  advowson  is  part  of  the  said  trust 
estate,  which  may  happen  during  the 
life  of  the  said  Earl.    It  is  declared 
that  such  nomination  will  from  time 
"  to  time  belong  to  the  testator's  co- 
heirs  at  law,  as  a  part  of  the  said 
"  estate  not  disposed  of  by  his  said  will 
"  during  the  time  aforesaid,  and  the 
"  trustees  are  to  present  such  clerk  as 
"  shall  be  so  nominated  as  aforesaid." 


TUNSTALL  against  BRACHEN.  ^^3^ 

■  In  Chancery, 

[Lib.  Reg.  1752.  A.  fo.  494  a.]  ^^^753!^' 

  [S.  C.  1  Bro. 

Doctor  Archer,  by  will,  crave  lands  to  M.  B,  his  sister,  in  Jr^'^Vro^* 

fee,  paynig  100/.  per  annum  to  his  wife  for  her  life,  and  also  froni  Dc  Grafs 

MSS.] 

Devise  of  lands  to  his  sister,  paying  100/.  a-year  to  his  wife  for  life,  and  several  Icj^acies  within 
twelve  months  after  the  death  of  his  wife.  Several  of  the  legatees  died  in  the  life-time  of  the 
wife,  and  held  their  representatives  were  entitled.  (1) 


(1)  With  respect  to  legacies  charged  where  they  are  made  payable  at  a  fu- 
upou  laud,  the  general  rule  is,  that    turc  day,  if  the  legatee  die  before  the 
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TuNSTALL   several  legacies  to  several  of  testator's  nephews  and  cousins 

against     within  twelve  months  after  the  death  of  his  wife. 
Bracken.       Several  of  the  legatees  died  in  the  lifetime  of  the  wife. 

Q.  If  the  legacies  to  them  lapsed,  or  are  transmissible  to 
their  representatives  ? 

On  the  side  of  the  plaintiffs,  to  prove  they  are  transmis- 
sible, were  cited  King  v.  Withers.  (2)    ShacJdeston  v.  Shac- 
[  168  ]    Ideston,    Wingfield  v.  Neivton,  (3)  8th  February,  1739. 

Loivther  v.  Conden,  (4)  Sherman  v.  Collins,  (5)  4th  Fe- 
bruary, 1745. 

On  the  other  side  was  insisted,  the  general  rule  of  lega- 
cies payable  out  of  land  at  a  future  day  ;  if  the  legatee  does 
not  live  till  the  day,  it  sinks  into  the  inheritance.  That  the 
day  of  payment  was  not  postponed  for  the  sake  of  the  estate. 
If  they  were  not  to  lapse,  they  would  devour  almost  the 
whole  estate,  or  at  best  the  testator's  sister  would  have  less 
for  herself  than  any  one  of  the  nephews  and  nieces.  That 
the  legacies  amount  to  1,600/.,  and  the  gross  income  of  the 
estate  is  111/,  a-year.  That  testator  left  a  considerable 
personal  estate ;  and  were  cited  the  Duke  of  Cha7idos  v. 
Talbot,  (6)  and  Hall  v.  Terry,  (7)  which  last  case  was  said 
to  be  exactly  in  point. 

Lord  Hardwicke,  Chancellor. 

It  may  be  difficult  to  reconcile  all  the  cases  cited,  many 
of  which  turn  upon  nice  circumstances.  I  cannot  help 
thinking,  if  the  Court  should  determine  the  legacies  to  sink 
into  the  inheritance,  it  would  be  contrary  to  the  intention  of 


time,  they  shall  sink  into  the  land,  Hall 
V.  Terry^  1  Atk.  502.  Proure  v. 
Abingdon^  ib.  482.  Van  v.  Clark,  ib. 
512.  Richardson  v.  Green,  3  Atk.  69. 
Harrison  v.  Naylor,  3  Bro.  108.  S.  C. 
2  Cox  247.  Duke  ofChandos  v.  Tal- 
bot, 2  P.  Wms.  612,  and  the  cases  col- 
lected and  arranged  in  the  note  there. 
But  the  present  case  comes  within  the 
exception  to  the  general  rule  established 
"by  many  cases ;  namely,  that  where  the 
time  of  payment  of  the  legacy  is  post- 
poned for  the  convenience  of  the  estate, 
and  not  in  respect  of  the  person,  there, 
the  legacy  vests  upon  the  death  of  the 
testator,  King  v.  Wethers,  Ca.  temp. 
Talb.  117.  Hodgson  v.  Rawson,  1 
Ves.  44.    Roebuck  v.  Dean,  4  Bro. 


C.  C.  403.  IVadlei/  v.  North,  4  Ves. 
364.  Brown  v.  Biggs,  7  Ves.  279. 
Rayley  v.  Bishop,  9  Ves.  6.  Powis  v. 
Burdett,  ib.  428.  Bernard  v.  Mon- 
tague, 1  Mer.  422.  Hallifax  v.  WiU 
son,  16  Ves.  168.  Walker  v.  Main,  1 
J.  &  W.  See  Embry  v.  Martin,  post. 
230.  Smith  v.  Partridge,  post.  266. 
See  also  Sherman  v.  Collins,  3  Atk. 
318,  and  cases  in  note  by  Mr.  Sanders 
there. 

(2)  Ca.  temp.  Talb.  117. 

(3)  Barn.  145. 

(4)  2  Atk.  127. 

(5)  3  Atk.  319. 

(6)  2  P.  Wms.  604. 

(7)  1  Atk.  502. 
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the  testator,  and  be  going  much  further  than  the  Court  has 
ever  gone. 

He  had  at  the  time  a  young  wife :  two  sisters  who  would 
have  been  his  co-heirs ;  one  of  them  was  living,  the  other 
dead. 

It  was  his  intention  to  provide  for  his  wife  and  children,  if 
he  had  any  ;  if  not,  for  both  branches  of  his  family.  There 
is  a  material  clause  in  the  will :     Provided  that  in  cjise  my 

wife  shall  at  my  death  have  a  child  or  children  who  shall 
"  live  to  twenty-one,  then  I  revoke  the  devises  and  bequests, 

except  the  annuity  to  my  wife,  and  give  all  my  said 
"  lands,  &c.  to  such  child  or  children,  his,  her,  or  their 
^'  heirs.'^  (8) 

In  what  event  has  he  declared  the  legacies  should  cease  ? 
If  his  wife  should  be  ensient. 

Two  questions.    1st,  Of  equity.    2d,  Of  law. 

1st,  Whether  the  legacies  as  given  in  this  form  of  words 
are  determined,  and  sink  into  the  inheritance,  by  the  death 
of  the  legatees  in  the  lifetime  of  the  wife  ?  (9)  But  that  rule 
is  attended  with  a  good  many  exceptions  :  it  took  its  rise 
from  portions,  as  Paulett  v.  Paulett.  (10)  By  subsequent 
extension  of  the  rule.  Courts  have  gone  further,  and  carried 
it  to  legacies  given  not  by  way  of  portion,  but  given  by  a 
stranger,  and  charged  on  the  land  in  certain  events.  Yet 
notwithstanding  a  more  liberal  discretion  has  been  used 
in  case  of  such  legacies  not  given  by  way  of  portions,  and 
which  could  not  be  so  from  the  nature  of  the  thing,  and 
the  Court  has  sifted  into  all  the  circumstances  of  the  case 
to  find  out  the  real  intention.  In  Bruin  v.  Bruin,  (11) 
the  portions  were  not  wanted,  and  therefore  sunk  into  the 
inheritance,  because  the  Court  would  not  suffer  them  to 


TuNSTALL 

against 
Bracken. 


[  169  ] 


(8)  In  Ilarg.  MSS.  the  following 
passage  is  added  here  : — "  It  affords  a 
"  presumption  for  the  intention  to  pro- 
"  vide  for  both  the  branches  of  his 
"  family  if  he  had  no  children  ;  and, 
"  therefore,  the  estate  is  given  to  the 
"  persons  entitled,  charged  with  equal 

benefit  to  the  family  of  the  de- 
ceased." 

(9)  In  the  ITarg.  MSS.  this  part  of 
the  judgment  is  given  as  follows: — 
"  The  rule  arose  IVoin  portions  ;  but, 
"  though  it  is  now  general,  the  Court 
"  lias  exercised  a  greater  liberty  in  con- 


"  sidering  questions  of  portions  than 
"  others,  because  the  provision  for  chil- 
"  dren  falls  more  under  the  jurisdic- 
"  tion,  and  these  are  for  particular  pur- 
"  poses,  and  with  a  view  that  is  single 
"  and  particular  :  but  legacies  must  be 
"  taken  from  the  intention  of  the  tes- 
"  tator  and  penning  of  the  will,  in  con- 
"  struing  which  the  Court  has  laid  hold 
"  on  many  circmstanccs  of  indicatioQ 
"  of  intention." 

'  (10)  1  Vcrn.  204.  321.  S.  C.  2  Ch. 
Hep.  201. 

(11)  Prec.  Ch.  97. 
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be  raised  for  a  different  purpose  than  that  for  which  they 
were  given. 

King  V.  Withers  is  a  very  strong  case^  and  Lord  Talbot 
did  not  govern  himself  by  there  being  two  contingencies, 
but  went  on  more  solid  grounds,  that  is,  the  intention. 

Lowther  v.  Conden  has  been  mentioned  on  both  sides,  but 
I  think  not  applicable  to  either.  There  are  two  particu- 
larities in  that  ease :  1st,  It  is  given  to  the  daughter,  her 
executors  and  administrators,  2dly,  The  testator  has  ex- 
pressly directed  that  the  1,000/,  given  to  the  other  daugh- 
ter should  go  the  survivor,  and  not  sink  into  the  inherit- 
ance. 

Hodgson  V.  Rawdon^  (12)  cited  and  much  relied  on  for 
plaintiffs.  There  were  two  grounds.  J,  H,  lived  a  month 
after  the  mother,  but  did  not  live  till  the  time,  which  was 

twelve  months,"  and  therefore  not  due  till  the  last 
period. 

2d,  There  was  no  right  of  entry  at  law. 

Hall  V.  Terry,  cited  for  defendants.  Great  weight  in 
that  case  was  laid  on  the  penning  of  the  will.  There  was 
no  express  gift,  but  only  a  direction  to  pay  at  twenty-one. 
Even  a  personal  legacy  in  such  case  would  not  be  vested  till 
twenty- one  ;  though,  had  it  been  given  expressly,  it  would 
have  vested  before,  and  twenty-one  would  have  been  only 
the  time  of  payment. 

Bradley  v,  Powell,  {13)  before  Lord  Talbot.  I  should 
not  have  been  of  the  same  opinion.  It  was  a  very  hard  de- 
termination. 

From  hence  I  infer  the  uncertainty  of  laying  down  ge- 
neral rules.  It  is  probable  the  testator  in  this  case  thought 
the  amount  of  the  legacies  was  little  more  than  a  moiety  of 
the  value  of  the  estate. 

The  objection  in  Hall  v.  Terry,  as  to  its  being  only  a 
direction  to  pay,  and  not  a  gift,  does  not  hold  here. 

2d  Question.  There  is  a  remedy  at  law  for  these  legacies, 
according  to  Wellock  v.  Hammond,  Cro.  El.  204.,  and  cited 
in  Bar  as  ton's  case,  3  Co.  20  b.  (14)  A  copyholder  in  fee 
of  lands  in  borough-english  devises  to  his  eldest  son,  paying 
his  daughter  and  other  sons  20/.  each,  within  two  years 
after  his  death,  and  surrenders  to  the  use  of  his  will.  The 


(12)  1  Ves.  44. 

(13)  Ca.  Temp.  Talb.  193. 


(14)  See  Embrij  v.  Martin,  post 
230,  and  note. 
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eldest  son  enters,  and  does  not  pay  the  money  5  and  held  it  Tunstall 
was  not  a  condition,  but  a  limitation,  of  which  the  youngest  against^ 
son,  as  heir  at  law  in  borough-english,  might  take  advan-  RAcheis. 
tage  ;  that  is,  a  limitation  unto  the  eldest,  until  he  make  de- 
fault in  payment. 

Objection.  There  are  several  legatees  in  this  case,  and  it 
is  impossible  to  ascertain  their  shares,  nor  can  they  join  in 
ejectment. 

But  TFellock  v.  Hammond  is  an  answer  to  that  objection. 
There  were  several  legatees  in  that  case.  So  in  the  present 
case  it  is  a  conditional  limitation  to  M.  B.,  until  default  of 
payment  of  the  legacies,  and  then  her  estate  determines  ; 
one  moiety  of  which  will  then  be  in  her  as  heir  at  law,  and 
the  other  in  the  son  of  the  other  sister  (who  is  dead),  as  co- 
heir, and  for  which  he  might  maintain  an  ejectment. 

Decree  legacy  to  be  raised  with  interest  from  the  end  of 
one  year  after  the  death  of  the  widow.  (15) 


(15)  The  testator,  by  his  will,  (after 
noticing  that  he  had  no  issue,)  de- 
clared that  if  he  should  die  without 
ifjsue,  then  he  gave  to  his  sister  Marian 
Bracken  and  her  heirs  for  ever,  all  his 
lands  and  tenements  in  Cumberland^ 
on  the  following  conditions,  viz.  she  or 
they  paying  out  of  the  same  one  annuity 
or  annual  rent-charge  of«  100/.  to  Eliza 
his  wife,  clear  of  all  deduction,  pur- 
suant to  the  settlement  made  on  his 
■marriage,  and  also  paying,  within  twelve 
months  after  the  decease  of  his  said 
wife,  the  several  legacies  therein  men- 
tioned (amounting  to  1,600/.)  to  his 
nephews  and  nieces,  naming  them ; 
all  which  legacies  he  charged  to  be 
paid  out  of  the  said  devised  pre- 
mises as  aforesaid,  provided,  that  if 
in  case  his  wife  should  be  privement 
ensient,  and  bear  one  or  more  child 
or  children,  and  that  such  child  or 
cliildren  should  attain  the  age  of 
twenty-one  years,  or  be  married,  then 
Jie  revoked  the  devises  before-men- 
tioned, except  the  said  annuity  or  rent- 
charge  to  his  said  wife,  and  gave  all  the 
said  lands  and  tenements  unto  such 
child  or  children,  his,  her,  or  their 
lieirs  and  assigns  for  ever ;  and  he 
willed  that  his  said  wife  should  hold 


and  enjoy,  over  and  above  the  said  an- 
nuity, all  his  dwelling-houses  of  Oxen-- 
ham  aforesaid  for  her  life,  if  she  should 
think  fit,  and  in  case  of  failure  of  issue, 
then  he  gave  his  tenement  or  living  in 
Kardal  Park  to  his  said  sister  Marian 
Bracken^  during  the  life  of  his  said 
wife,  and  after  her  decease,  then  he 
gave  the  same  to  the  Mayor  and  two 
senior  Aldermen,  Vicar  and  School- 
master of  Kirhy  Kendal^  (for  certain 
charitable  purposes,)  and  he  appointed 
Eliza  liis  wife  sole  executrix  of  his  said 
will,  to  whom  he  gave  all  the  residue  of 
his  personal  estate,  after  the  paying 
his  debts  and  legacies  not  otherwise 
provided  for,  and  funeral  expences, 
and  also  paying  certain  other  legacies. 

 The  decree  declared  that  "  the 

representatives  of  the  legatees,  who 
"  had  died  in  the  lifetime  of  the  wife, 
"  Were  entitled  to  the  legacies,  with 
"  interest  at  4  per  cent.^  from  the  end 
"of  one  year  from  the  death  of  the 
"  widow,  and  directed  the  estate  to 
"  be  sold,  and  the  purchaser's  nioney 
"  applied  in  the  first  place  to  the  pay- 
"  ment  of  the  legacies,  the  surplus  to 
^'  be  handed  over  to  the  heir  of  Marian 
"  Bracken:' 
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Case  84.  FORRESTER  against  Lord  LEIGH. 

In  Chancery. 

June  23,  24,   

1753 

[Lib.  Reg.  1752.  A.  fo.  325  b.] 


Charles  Leigh  being  seised  of  a  real  and  personal  estate, 
and  being  indebted  by  mortgages  contracted  by  himself, 
and  in  other  mortgages  contracted  by  the  former  owner,  on 
part  of  his  real  estate,  from  whom  he  purchased,  and  also 
in  simple  contract  debts,  by  will  of  30th  July  1748,  after 
giving  several  specific  legacies  to  Lady  Barbara  his  wife, 
and  several  legacies  to  plaintiff,  the  will  went  on,  touching 
and  concerning  all  his  real  estate,  both  freehold  and  copy- 
hold, in  the  county  of  Bedford,  and  all  other  his  real  estates 
in  the  counties  of  Bucks,  Hertford,  Warwick,  and  Chester, 
or  elsewhere  in  England,  whereof  he  or  any  in  trust  for  him 
were  seised,  in  possession,  reversion,  or  remainder,  except 
the  several  church  and  college  leases  therein  after  mentioned, 
he  gave  the  same  to  his  wife  for  life,  remainder  to  Thomas 
Lord  Leigh  for  life,  remainder  to  trustees,  &c.  remainder 
to  second,  third,  fourth,  &c.  sons  of  Thomas  Lord  Leigh, 
other  than  the  eldest  son ;  remainder  to  testator's  right 
heirs. 

Thomas  Lord  Leigh  is  dead,  leaving  defendant  Lord  Leigh 
his  only  son. 

Bill  by  plaintiffs,  to  be  paid  their  legacies ;  and  in  case 
any  of  the  personal  estate  should  be  exhausted  in  payment 
of  debts  by  specialty,  that  plaintiffs  may  stand  in  the  place 
of  such  creditors,  and  be  paid  out  of  the  real  estate. 

Four  Questions  were  made  by  Mr.  Solicitor -General : 

1st,  Whether  plaintiffs,  as  legatees,  have  right  to  stand 
in  the  place  of  creditors  ? 

2d,  Whether  the  personal  estate  of  Charles  Leigh  is  liable 
to  those  mortgages  which  were  contracted  on  the  estate  by 
the  former  owner  ? 
[  172  ]  3d,  It  appeared  testator  had  given  a  bond  for  .2,000/.  to 
Lord  Scarborough,  in  trust  for  Lady  Barbara :  Whether 
the  bequests  in  the  will  should  be  a  satisfaction  for  that 
bond-debt?  or  if  not,  whether  the  plaintiffs  should  stand 
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in  her  place  as  to  that  bond-debt^  and  be  paid  so  much  out  Forrester 
of  the  real  estate  ?  against 

4th.  Whether  a  house  held  by  lease  for  years  from  Sir  Leigh 
Robert  Grosvenor  be  considered  as  specifically  devised  ? 

But  the  third  point  of  satisfaction  being  given  up,  the 
Lord  Chancellor,  after  argument  at  the  bar,  delivered  his 
opinion  : 

There  are  several  questions  : 

1st,  Whether  plaintiffs  are  entitled  to  marshal  the  assets, 
and  to  stand  in  the  place  of  the  specialty  creditors  ge- 
nerally ? 

2d,  If  the  house  in  Br ooh- Street  is  to  be  taken  as  part  of 
the  real  estates,  that  is,  chattels  real  ? 

1st,  Shall  consider  the  question  as  contended ;  that  is,  to 
stand  in  the  place  of  bond  creditors,  not  accompanied  with 
mortgages,  where  there  is  a  devise  of  land. 

2d,  Shall  consider  it  where  there  are  mortgages. 

To  the  1st,  No  authorities  go  so  far.  They  are  otherwise.  Legatees  not 
The  heir  at  law  always  had  a  ri^ht,  either  in  case  of  mort-  entitled  to 

.  stand  in 

gage  or  not,  to  have  the  inheritance  exonerated  from  debts  the  place  of 
by  the  personal  estate.    This  question  could  never  arise  amfto 
with  respect  to  a  devisee  before  the  statute  against  fraudii-  ^a^e  satisfac- 
lent  devises ;  for  the  descent  was  broke,  and  the  devisee  did  real  estate 
not  want  such  aid.  devised  ;  but 

are  entitled 
to  stand  in  place  of  mortgagees.  (1) 

Quere.  If  since  that  statute,  in  case  of  devise  of  lands, 
and  sufficient  personal  estate  to  pay  all  the  debts,  and  is  ex- 
hausted by  them  Whether  pecuniary  legatees  have  a  right 
to  stand  in  the  place  of  specialty  creditors,  and  have  satis- 
faction out  of  the  realty  devised? 

Clifford  V.  Burt  (2)  is  a  determination  to  the  contrary.      [  173  ] 
Tlie  statute  makes  such  devises  fraudulent  against  creditors 
only,  not  against  legatees. 

The  reasoning  of  Lord  Talbot  in  LiitJdns  v.  Leigh  is 
such.  Forrester's  Reports  53.  He  distinguislies  between  a 
mortgage  and  a  bond  debt,  in  respect  of  pecuniary  legatees 
standing  in  the  place  of  such  specialty  creditors. 


(1 )  Cope  V.  Cope,  Salk.  450.  Anon.  Wager,  ib.  335.  Ticcddel  v.  TzccddcL 

2  Ch.  Ca.  4.    Culpepper  v.  Ashton,  ib.  2  Bro.  C.  C.  101.    Soe  llaiccs  v.  fVar~ 

117.      Ilasleziwod  v.  Pope,  3  P.  W.  ?icr,  3  Bro.  P.  C.   cd.  Toml.  p  o] 

324.  V.  .SW/,  post.  183.   O'Neal  Aldrich  x.  Cooper,  S  Yes.  3S3.  Snoncr 

y.  Mead,    I  P.  W.  C93.      Davis  v.  v.  Spong,  1  Y.  &  J.  300. 
Gardner,  2  P.  VV.  190.      Rider  v.       (2)  1  P.  Wms.  G78. 
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[Every  devise 
of  land  is  spe- 
cific] (5) 


Two  persons 
buy  estates 
subject  to  a 


Heme  v.  Merrick  (3)  was  determined  differently ;  and 
though  the  Master  of  the  Rolls'  decree  was  not  reversed,  yet 
in  Clifford  v.  Burt,  Lord  Harcourt  determined  contrary  to 
it ;  and  there  is  no  difference  between  the  cases  from  any 
partienlarities  in  either.  Clfford  v.  Burt  was  allowed  in 
Lutkbis  V.  Leigh. 

So  it  is  in  case  of  a  specific  legacy.  There  is  no  reason 
that  pecuniary  legatee  should  break  in  upon  the  devisee. 
The  justice  would  be  for  all  to  abate  in  proportion,  but  no 
such  decree  was  ever  made.  (4)  It  might  be^  that  the  value 
of  the  whole  devise  might  be  taken  to  satisfy  pecuniary 
legacies. 

Objection,  That  the  devise  here  is  not  specific.  But  of 
opinion,  every  devise  of  land  is  specific.  Every  legacy  of 
a  personal  estate  is  not,  because  personal  fluctuates  and 
varies.  Land  does  not,  for  no  more  passes  by  a  will 
than  the  testator  had  at  the  time  of  making  his  will. 
Formerly  a  devisee  could  not  have  aid  of  the  personal ; 
but  afterwards,  as  in  Cornish  v.  Mew,  in  Ch.  Ca.  271.  and 
PockUy  V.  Pockley^  1  Vern.  36.,  it  was  held,  a  particular 
devisee  of  land  should  have  aid  of  the  personal  estate. 

2d  question,  As  to  the  mortgages.  They  are  of  two  sorts: 
1st,  Those  which  were  contracted  by  the  testator  himself. 


mortgage  made  2d,  Those  Contracted  by  the  former  owner  of  the  estates. (6) 

by  the  former        /  „  i»    i  -,  . 

1  he  covenant  for  payment  oi  those  mortgages  entered  into 
by  the  former  owner  will  not  bind  the  personal  estate  of 
Charles  Leigh,  They  were  entered  into  diver  so  intuito. 
The  two  purchasers  did  it  to  indemnify  each  other.  The 
debt  is  apportioned  on  each  part,  and  Leigh  covenants  to 
pay  his  proportion,  or  to  indemnify  the  purchaser  of  the 
other  part  of  the  estate.  Where  an  estate  descends  subject 
to  a  mortgage,  if  nobody  will  take  assignment  of  the  mort- 
gage without  tlie  heir  at  law  covenanting  to  pay,  such  cove- 
nant only  subiects  his  personal  estate  collaterally, 

mortgage,  if  ''        o  i  j 

liobody  will  talce  an  assignment  of  the  mortgage  without  the  heir  covenants  to  pay,  such  cove- 
nant only  subjects  his  estate  collaterally.] 


owners,  lake 
upon  them  dif- 
ferent mort- 
gages, and  co- 
venant with 
each  other  for 
payment  of 
them.  They 
do  not  by  that 
means  make 
their  personal 
estate  liable. 

[Where  an  es- 
tate descends 
subject  to  a 


"  (3)  lP.Wras.201.  Salk.416.  Gilb. 
Ch.  Ca.  307.    Eq.Ca.  Abr.  143. 

(4)  But  see  Long  v.  Shorty  1  P.Wms. 
403.  Hawes  v.  Warner^  2  Vern.  476. 
8.C.  3Bro.  C  P.  ed.  Toml.  p.  28. 

(5)  See  per  Lord  Eldon  in  Milnes 
\,  Slater y  8  Ves.  305.    See  Spong  v. 


Spongy  1  Y.  &  J.  300.  Brydges  v. 
Duke  of  Chandos^  2  Ves.  jun.  425. — 
See  1  P.  Wms.  678.  2  P.Wm^.  324.  1 
V.  &  B.  175.    5  Ves.  395.    2  Bro.  58. 

(6)  See  the  statement  oFthe  case  from 
L.  R.,  infra  note  (9).  See  Sugd.  Vend. 
173,  591. 


CASES  IN  CHANCERY. 


174 


Of  opinion,  plaintiffs  have  a  right  to  stand  in  the  place  of  Forrester 
the  mortgagees,  to  have  satisfaction  out  of  the  real  estate  for  against 
what  they  shall  exhaust  of  the  personal.  (A)  i^^^^^ 

There  is  a  difference  as  to  the  bond  debt.  A  mere  spe-  [a  mere  spe- 
cialty debt  is  no  lien  on  land  in  the  hands  of  the  obligor,  his  ^'^^^^y  ^^bt  is 

,    .  ,     .  .  ^  .  ,  .      ,      no  lien  on  land 

heir  or  devisee.  A  mortgage  is  a  lien^  and  an  estate  in  the  in  hands  of  ob- 
land.  By  devise  of  land  mortgaged,  nothing  passes  in  point  o?devi'see?f  (8) 
of  law^  but  the  equity  of  redemption,  if  it  is  a  mortgage  in  [A  mortgage  is 

c         .«  p  ,1  .  1  p       1  alien,  and  an 

lee ;  ir  tor  years,  the  reversion  and  equity  of  redemption  .estate  in  land.] 

passes.  a  devise  of 

land  mortgaged 

in  fee,  the  equity  of  redemption  alone  passes,  if  for  years,  the  reversion  and  equity  of  rever- 
sion passes.] 

Before  the  statute  of  fraudulent  devises,  the  devisee  of 
mortgaged  land  could  not  take,  in  prejudice  of  simple  con- 
tract creditors.    He  must  have  come  here  for  benefit  of  his 
devise,  and  then  the  Court  would  have  made  terms  for  the 
simple  contract  creditors ;  that  is,  that  they  should  stand  in 
the  place  of  the  specialty  creditors.    The  determination  in  Denisthorpe  sr. 
Clifton  V.  Burt  is  right,  and  founded  on  its  not  being  a  ^^{yl^i^^i^ 
mortgage.    Here  is  a  devise  to  Lady  Bah,  for  life ;  rever- 
sion to  the  heir  at  law.    The  plaintiffs  may  stand  in  the 
place  of  the  bond  creditors  against  the  heir  at  law ;  and 
then  the  question  will  be,  whether  Lady  Bab.  shall  be  con-  vide  further 
tributorv  ?    Will  reserve  that  consideration  till  it  is  seen 

16th  Dec.  1/55. 

whether  there  will  be  sufficient  to  pay  without  it.  [L.  R.  17.^5, 

3rd  question,  As  to  the  house.    The  testator  intended  a  ^'  ^^-^^^'-^ 
specific  devise  only  of  the  renewable  leases,  and  that  the 
house  should  pass  by  the  residuary  bequest  of  the  personal 
estate.    If  he  had  intended  it  specific,  yet  the  words  are  not 
sufficient. 

Decree,  &c.  (9) 


(A)  Vide  Parsons  v.  Freeman^  25  Oct.  1751.  Distinction  v/liero  one  pur, 
chases  the  equity  of  redemption,  with  covenant  to  pay  off  the  mortgai^e  ;  and 
where  one  contracts  for  the  whole  estate  at  a  certain  sum,  and  covenants  to  pay 
part  of  it  to  the  mortgagee,  and  tlie  rest  to  t!ie  seller.  (7) 


(7)  Ante^  1 1 5.,  see  Evelyn  \.  Evelijn, 
2  P.  Wms.  659.  Waring  v.  fVar/l,  7 
Ves.  jun.  332.  Lord  Oxford  v.  Ladi/ 
Rodnci/,  14  Ves.417.  Sugd.  Vend.  173. 

(8)  Coleman  v.  Winch^  1  P.  Wnis. 
776.  Trougkton  v.  Troughion^  3Atk. 
659.    See  Price  v.  Fastnedgc,  post. 

i» 


685.    See  Powel's  Mortgages  407. 

(9)  The  bill  was  filed  by  C.  For- 
restcr  a.nd  J.  Price,  on  behalf  of  them- 
selves and  all  other  the  legatens  of  the 
testator,  wiiose  legacies  are  vah'd,  the 
testator,  after  giving  to  liis  wife,  and 
the  phiindir,  and  to  several  other  per* 
o 
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Forrester      N.B.  Mv.  Solicitor- General  said,  the  Rolls  had  been 
asainst      searched,  and  it  did  not  appear  the  decree  in  Hern  v.  Mer- 
rick was  reversed  hj  Lord  Harcoiirt^  as  said  in  Eq.  Ca.  Abr. 


Lord 
Leigh. 


sons,  legacies  to  a  considerable  amount, 
proceeds  to  devise  as  mentioned  in  the 
text,  and  then  after  reciting  that  he  was 
entitled  to  a  freehold  lease  of  lands  at 
Leighlon^  for  three  lives,  from  the  pre- 
bendary or  church  of  Lincoln^  and  to 
another  lease  for  twenty-one  years,  from 
the  }3ean  and  Chapter  of  Windsor^  of 
lands  in  the  same  place,  he  gave  the 
same  to  (his  trustees)  upon  trust  for  the 
persons  to  whom  he  had  before  given 
his  lands  of  inheritance,  for  the  same 
estate  as  he  had  given  them  respectively, 
as  nearly  as  could  be.  And  he  gave  the 
residue  of  his  personal  estate  to  his  wife, 
and  appointed  her  his  executrix.  It 
also  appears  from  Lib.  Reg.  that  the  de- 
vised estates  were  subject  to  two  mort- 
gages of  2,500/.  and  1,000/.  created  by 
the  testator,  and  that  the  manor  and 
lands  of  Leigh^  part  of  the  estate  de- 
vised, were  purchased  by  the  testator 
under  a  decree,  subject  to  a  mortgage 
to  one  Barecroft  of  2,000/.,  under  the 
same  decree,  a  manor  and  lands  of  Dal- 
ton  were  purchased  by  a  person  of  the 
name  of  Lant^  the  whole  of  the  lands  at 
Leigh  and  Dalton  were  sold,  subject 
to  judgment  debts  of  the  owner  to  the 
amount  of  6,153/.  ,35.,  and  an  agree- 
ment was  entered  .into  between  Lant 
and  the  testator,  by  which  it  was  agreed 
that  4,000/.,  part  of  that  sum  should  be 
charged  on  the  Dalton  estate,  and 
2^1531.  3s.  the  residue  on  the  Leigh 
estate,  and  mutual  covenants  were  en- 
tered into  by  the  testator  and  Lunt^  to 
pay  the  respective  suras  so  agreed  to 
be  charged  on  their  respective  estates, 
and  to  indemnify  each  other  against  any 
claim  by  the  judgment  creditors  on  the 
several  estates,  beyond  what  it  was 
agreed  should  be  borne  by  them  re- 
spectively. The  bill  charged,  that  the 
covenant  so  entered  into  by  the  testator, 
never  was  intended  to  make  him  per- 
sonally a  debtor  for  the  said  sum  of 
2,153/.  3^.,  yet,  that  if  the  judgment 
creditors  should  attempt  to  levy  more 
on  the  said  manor  of  Dalton^  than  by 


the  said  agreement  was  intended,  that 
such  attempt  would  be  in  favour  of  the 
devisee  of  the  said  manor  of  Lcigh^  or 
the  heir  at  law  of  the  said  testator,  and 
that  if  any  demand  should  be  made  by 
Lant^  on  the  personal  representative  of 
the  testator  for  a  breach  of  the  cove- 
nant, and  he  should  recover  for  any 
such  damage,  then  it  was  submitted 
that  the  same  ought  to  be  repaid  out  of 
the  rents  and  profits  of  the  said  manor 
of  Leigh;  the  decree,  after  directing 
the  usual  accounts,  was  as  follows,  "as 
"  to  the  mortgages  or  incumbrances  on 
"  part  of  the  said  testator's  real  estate  for 
certain  sums  of  money  due  to  the  said 
Barecroft^  and  A^c/ZAor^je,  (the  judg- 
ment  creditor)  respectively,  his  lord- 
"  ship  doth  declare,  that  as  between  the 
"  plaintilF  and  defendants,  they  are  not 
"  to  be  considered  as  debts  to  be  satisfied 
out  of  the  testator's  personal  estate,  but 
this  is  to  be  without  prejudice  to  any 
other  persons ;  but  as  to  the  other  mort- 
gages  on  the  said  estate,  which  were 
"  created  by  the  testator  himself,  his 
"  Lordship  doth  declare,  that  they  are 
"  to  be  considered  as  debts  to  be  satisfied 
"  out  of  the  personal  estate  of  the  said 
"  testator,  in  respect  of  the  mortgagees; 

but  in  case  the  said  mortgagees  as  spe- 
"  cialty  creditors  shall  exhaust  any  part 
of  the  said  testator's  personal  estate  for 
"  their  satisfaction,  then  his  Lordship 
"  doth  declare,  that  the  plaintiffs,  or  the 
"  other  legatees,  whose  legacies  are  good 
and  valid,  have  a  right  to  stand  in  the 
place  of  the  mortgagees  to  receive  a 
"  satisfaction  out  of  the  real  estate  com- 
prized  in  the  said  mortgages  for  their 
"  legacies,  so  far  as  the  personal  estate 
"  shall  be  exhausted  by  such  mortgages, 
and  as  to  the  other  specialty  debts  of 
the  said  testator,  not  secured  by  any 
"  mortgage  or  incumbrance  on  the  said 
"  real  estate,  in  case  the  said  specialty 
"  creditors  sljall  exhaust  any  part  of  the 
"  said  testator's  personal  estate,  that  the 
"  legatees  are  entitled  to  receive  satis- 
faction  out  of  the  reversion  in  fee  of  the 
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said  testator's  real  estate,  which  by  the 
^'  events  which  have  happened,  have  de- 
scended  to  the  defendant,  Lord  Leigh^ 
as  his  heir  at  law,  and  as  between  Lady 
^'  B.  Lcigli^  and  the  defendant  ]^ord 
Leigh^  whether  there  ought  to  be  any 
contribution  by  the  defendant.  Lady 
B,  Lcigh^  out  of  her  life  estate,  and 
in  what  proportion  towards  the  money 
to  be  raised  for  such  purpose,  his  Lord- 
"  ship  doth  reserve  the  consideration  un- 


"  til  after  the  Master  shall  have  made  his 
"  report;  it  was  also  declared,  that  the 
"  devise  of  the  house  in  Brook-street^ 
"  was  not  a  specific  devise,  but  passed  as 
part  of  the  personal  estate  not  specifi- 
"  cally  bequeathed;"  there  is  no  men- 
tion of  the  house  in  the  will,  as  given  in 
the  Register's  Book,  but  it  appears  from 
the  answer  of  the  Lady  Leigh,  that  it 
was  held  by  the  testator  on  a  lease  for 
twenty-one  years. 


DOWSET  against  SWEET.  [  175  ] 

Case  85. 
In  Chancery, 

[Lib.  Reg.  1752.  A.  fo.  551  a. J  3d  July,  1/53, 

  before  Lord 

'  Hardwicke. 

Gideon  Heydon^  by  vi^ill  of  /th  February,  1748,  reciting  \lf'^^l^/^l^'' 
he  was  entitled  to  600/.  due  on  mortgage,  gave  100/.  of  it  to  sons  oiJ.s.— 
John  and  Benedicty  sons  of  John  Siveet;  also  100/.  of  it  to 
the  son  and  daughter  of  William  Wicker;  and  the  residue  and  B.  but  no 

son  of  the 

name  of  Johi,    Held,  James  sLould  take.  (1) 


J.  S.  had  two 
sons,  James 


(1)  In  the  following  cases  parol  evi- 
dence was  admitted,  where  the  legatee 
was  wrongly  or  imperfectly  named  in 
the  will.  Parsons  v.  Parsons,  1  Ves. 
jun.  266.  Masters  v.  Masters,  1  P.W. 
421,  425.  Beaumont  v.  Fell,  2  P.  W. 
140.  Abbot  V.  Massie,  3  Ves.  148. 
Smith  V.  Coneif,  6  Ves.  42.  Garth  v. 
Meyrick,  1  13ro.  C.  C.  31.  River's 
case,  1  Atk.  410.  S.  C.  West  183. 
Bradwin  v.  Ilarpur,  post.  374.  Jnon. 
Eq.  Ca.  Abr.  415.  Campbell  \.  French, 
3  Ves.  322.  Price  v.  Page,  4  Ves.  680. 
Stockdale  v.  Bushfji/,  19  Ves.  381. 
S.  C.  Coop.  229.  See  in  Edge  v.  Salis- 
hurij,  ante,  71.  Uaugh  v.  Read,  1  Ves. 
jun.  259.  Ulrice  v.  Litchfield,  2  Atk. 
373.  Careless  v.  Careless,  1  Mer.  384. 
Evans  v.  Tripp,  6  Madd.  92.  Harris 
V.  Bishop  of  Lincoln,  2  P.  Wms.  137. 
but  see  contril  Andreios  v.  Dobson,  1 

Cox.  226,  where  the  Christian  name 

is  omitted.  See  Price  v.  Page,  4  Ves. 


680. — But  where  there  is  an  entire 
omission  of  the  name,  evidence  will  not 
be  admitted,  Winne  v.  Price,  2  Ch.  Ca. 
51.  Baylies  v.  Attorney-General,  2 
Atk.  2,  3,  9.  Hunt  v.  Hort,  3  Bro. 
311.  Castledon  v.  Turner,  3  Atk, 
257.  See  ante,  71.  In  Dclmare  v. 
Robello,  1  Ves.  jun.  415.,  Lord  Tkur- 
low  said,  it  is  almost  impossible  to  say, 
"  thiit  if  there  is  a  bequest  to  the  son  and 
"  daughter  of  one,  wlio  at  the  time  of 
"  the  bequest  has  four  sons  and  a  daugh- 

ter,  there  is  not  a  dissonance  between 
"  the  state  of  the  facts  and  of  the  be- 
"  quest,  or  to  let  in  satisfactory  evidence 
"  that  one  son  was  meant,  for  it  is  clear 
"  he  meant  one.  It  is  within  all  the  rules 
"  of  ambiguities,  therefore  I  fancy  the 
"  Court,  in  that  case  o(  Dozvsctv.  Szcecf, 

went  u^)on  the  ground  that  the  evi- 
"  dence  was  not  sullicieiit  to  shew  the  in- 
"  tention,and  then  it  became  uncertain." 
Sec  Hampshire  v.  Pierce,  2  Ves.  216. 
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DOWSET 

against 
Sweet. 


<;^«<»v//^Legacy  to  the 

son  and  daugh- 
ter of  W.  W. 
He  had  four 
sons.  Held, 
none  of  the 
sons  could 
take,  but  the 
daughter  took 
the  whole. 
V.  Sleech  v. 

 ,  [_Tho' 

ringfon,  2  Ves. 
560.J 


/ 


of  the  mortgage  money  to  EUaheth  Patie:  and  gave  the 
residue  of  his  general  personal  estate  to  Heydon  and 
another. 

John  Sweet  had  two  sons  only^  James  and  Benedict, 
William  Wicker  had  four  sons  and  one  daughter. 
On  bill  by  executors  for  directions  as  to  payment  of  the 
legacies : 

1st  Question.  Whether  J^«me5  Siueet  should  take  under 
the  description  of  John?  And  held  clearly^  that  he  should, 
if  it  stood  on  the  will  and  the  other  fact  only  3  but  it  was 
proved  the  testator  used  to  call  him  J  achy, i^) 

2d  Question.  Whether  the  legacy  to  the  son  and  daugh- 
ter of  William  Wicker  should  go  to  the  eldest  son  and 
daughter^  or  to  all  the  sons  and  daughter?  And  held 
clearly,  none  of  the  sons  could  take,  for  uncertainty  in  the 
description,  but  the  whole  should  go  to  the  daughter.  It  is 
a  joint  devise  ;  and  in  such  case,  by  whatever  cause  it  hap- 
pens one  of  the  joint-tenants  cannot  take,  the  other  shall 
have  the  whole.  (3) 

3d  Question.  Whether  the  costs  of  the  suit  should  be 
paid  out  of  the  residue  of  the  mortgage  money,  or  out  of 
the  general  residue  of  the  personal?  And  held  clearly, 
the  general  residue  should  pay  them  \  for  the  bequest  of  the 
residue  of  the  mortgage  money  is  as  much  a  specific  bequest 
as  any  other. 

Decree,  &c. 


(2)  It  appears  from  L.  R.  that  John 
Sweet  had  had  a  son  named  John  Ber- 
nard Sweety  but  who  was  dead  before 


the  date  of  the  will. 

(3)  See  Humphrey  v.  Tayleur^  ante, 
136.    Co.  Litt.  535. 


[  176  ]  KNIGHT  against  MOSELY.  (1) 

Case  86.  

Patron  of  a  BiLL  by  patron  against  rector,  to  stay  waste  in  digging 

living  may  gtones,  &c.  on  the  fflebe,  other  than  what  is  necessary  for 

have  an  mjunc-  ^  o  > 

tion  against  the  incumbent  to  stay  waste. (2) 


(1)  There  is  no  entry  of  this  castr  (2)  See  Hoskins  v.  Featherston,  % 
either  in  Lib.  Reg.  or  in  Reg.  Min.  Bro.  C.  C.  552.  Strachy  v.  Frances^ 
book.  2  Atk.  216.  S.  G.   Nom.  Bradley  v. 
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repairing  and  improving  the  rectory;  and  for  an  account  Knight 
of  what  had  been  dug  and  sold  to  be  paid  to  plaintiff,  or  against 
such  person  as  is  entitled  thereto.    Demurrer  as  to  the  ac-  J^^osely. 
count,  and  also  as  to  staying  the  digging  of  stones  other 
than,  &c.;  and  by  way  of  answer  set  out,  that  the  quarries 
were  opened  before. 
Lord  Chancellor. (3) 

The  parson  has  a  fee-simple  qualified  and  under  restric- 

^  ^        ^  Aitorney-Gene- 

tions,  in  right  of  the  church  \  but  he  cannot  do  every  thing  rai  against  a 

that  a  private  owner  of  an  inheritance  can.    He  cannot  com- 

mit  waste,  nor  open  mines,  but  may  work  those  already 

opened.    Even  a  bishop  cannot.    Talbot^  Bishop  of  Dur-  But  they  can- 

7  Ti  T  .  iii«>L  •         -I        not  pray  an 

ham,  applied  to  parliament  to  enable  nim  to  open  mines,  but  account  of  the 
reiected.(4)    Parsons  may  fell  timber  or  di^  stone  to  repair  ;  Profits  for  their 

\  f  J      ^  ^  <->  ^  L       }  own  beneiit  as 

and  they  have  been  indulged  in  selling  such  timber  or  stone,  patrons. 


StraUey^  S  Barn.  Ch.  Rep.  399.  Wi- 
thers V.  Dea}2  and  Chapter  of  Win- 
chester^ 3  Mer.  421.  Herring  v.  Dean 
and  Chapter  of  St.  PauVs^  1  Wils.  10. 
S.  C.  2  Swaiist.  492.  Bishop  of  Win- 
chester v.  Wolgar,  ib.  in  note.  See  1 
Bos.  &  Pul.  109,  110. 

(3)  As  the  judgment  in  this  case 
seems  very  imperfect,  the  editor  has 
subjoined  the  following  note  of  what 
the  Lord  Chancellor  said,  as  given  in 
Mr.  Hargrave's  MSS. — "  Lord  Chan- 
"  cellor  :  The  demurrer  cannot  be  sup- 
"  ported  by  the  averment  of  any  matter 

of  fact.  The  material  part  of  the 
"  demurrer  is  to  that  part  which  seeks 
"  to  restrain  the  parson  from  getting 
"  stone  out  of  the  glebe,  except  for  the 
"  use  of  the  rectory.  I  cannot  take  the 
"  answer  into  consideration. 

"  The  rule  is,  that  a  parson  has  a  fee- 
"  simple  qualified  in  riglitof  the  church 
"  in  the  ])ossessions  of  the  church,  and 

he  is  to  defend  for  himself  and  his  suc- 
"  cossors  the  inheritance  of  the  church, 
"  but  he  has  not  the  same  right  as  a  pri- 
"  vate  owner.  11(^  cainiot  commit  waste, 
"  nor  fell  trees,  nor  work  new  mines,  but 
"  he  may  work  such  as  are  open.  Bi- 
"  shops  cannot  do.  (ita  in  the  MS.)  I  re- 

member  a  cas(^  of  an  application  to 

pailianieul  by  Bishop  I'albot,  to  en- 
'*  able  him  to  open  new  mines  in  the 


bishoprick,  and  it  was  rejected.  They 
"  may  fell  trees  for  repairs,  and  dig 
"  stone  to  be  applied  for  the  benefit  of 

the  rectory. 

"  In  RoL  Abr.  there  is  a  prohibition 

of  waste  to  restrain  bishops,  in  the 
"  case  of  the  crown,  and  the  Attorncij- 

General  may  by  information  prevent 
"  a  devastation.  If  the  demurrer  had 
"  been  only  to  the  account,  it  would 

have  been  right,  for  the  patron  can 
"  take  no  profit  of  the  living,  and  there 

is  no  instance  of  his  taking  and  laying 
"  it  out  for  the  benefit  and  increase  of 
"  the  rectory  :  but  the  demurrer  covers  * 
"  too  much,  and  must  be  over-ruled 
"  for  the  whole,  for  it  is  not  like  a  plea, 
"  wliich  is  a  defrnce,  and  may  be  good 
"  for  part,  luul  Uad  for  part. 

In  SirucJicy  v.  Francis^  which 

was  a  bill  by  a  patron  against  a  par- 

son,  to  claim  waste,  and  a  demurrer, 
"  it  was  over-ruled ;  that  was  for  cut- 
"  ting  timber,  and  before  Lord  ilard- 
"  wickc.'" — liarg.  MSS.  numb.  472. 
p.  69. 

(4)  Sec  the  bill,  which  appears  to 
have  passed  the  Lords  in  the  year  1723, 
given  by  Mr.  Ilargrave  in  his  work 
entitled  Jn  Enquiry  info  the  State  of 
the  Count ij  Pulatiiic  of  Durham^  ji. 
with  his  observations  upon  it. 
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Knight 
against 

MOSELY. 


[A  demurrer 
cannot  be  good 
in  part  and  bad 
in  part,  as  a 
plea  may.  (7)] 


where  the  money  has  been  applied  in  repairs. (5)  Injunc- 
tion has  been  granted  even  against  bishops  to  restrain  from 
felling  large  quantities  of  timber^  at  the  instance  of  the 
Attorney- General^  on  the  behalf  of  the  crown,  the  patron  of 
bishopricks.(6) 

If  the  demurrer  had  only  gone  to  the  account,  it  had 
been  good,  for  the  patron  cannot  have  any  profit  from  the 
living ;  but  it  is  too  general  as  to  staying  the  digging  of 
stone,  &c.  And  though  the  ansM^er  sets  out,  that  the 
quarry  was  open  before,  yet  the  demurrer  cannot  have  aid 
from  the  answer.  But  it  is  bad  as  to  that  part ;  and  being 
so,  it  must  be  over-ruled  as  to  the  whole  for  a  demurrer 
cannot  be  good  in  part  and  bad  in  part,  as  a  plea  may. 


(5)  See  Withers  v.  Bishop  of  Win- 
chester^ 3  Mer.  421. 

(6)  See  in  Jefferson  v.  Bishop  of 
Durham^  1  Bos.  &  Pul.  131. 

(7)  See  Earl  of  Suffolk  v.  Green,  1 
Atk.  451.  Iluggins  v.  York  Building 
Company,  2  Atk.  44.  Metcalf  v.  Har- 
vey, 1  Ves.  248,  n.  Mayor,  Sfc.  of 
London  v.  Levy,  8  Ves.  403.  Todd 
V.  Gee,  17  Yes.  280.  Baker  v.  Mel- 
lish,  11  Ves.  70.    But  there  are  in- 


stances of  allowing  a  demurrer  in  part, 
Kolt  V.  Lord  Sommerville,  2  Eq.  Ca. 
Abr.  759.  Radcliffe  v.  Frusman,  2 
Bro.  P.  C.  ed.  Toml.  514,  cited  18 
Ves.  474.  See  East  India  Company 
V.  Neave,  5  Ves.  185.  Redes.  Tr.  174: 
and  a  demurrer  may  be  good  as  to  one 
defendant,  and  bad  as  to  another,  Mayor^ 
Sfc.  of  London  v.  Levy,  8  Ves.  403- 
See  3  p.  Wms.  149.    1  Atk.  543. 


[  177  ]  ROBERTSON  agaiiist  WILKIE.  (1) 

Case  87. 


18th  July,1753.  [Lib.  Reg.  1752.  B.  fo.  426.] 


Court  will  not  motion  to  discharge  writ  of  Ne  exeat  regno,  Lord 
grant  Ne  exeat  UardwicJce,  Chancellor,  said.  It  is  a  reason  that  generally 

regno,  where 

the  person  lives  out  of  the  kingdom,  and  the  transaction  was  on  the  faith  of  having  justice 
where  he  resided.  (2) 


(1)  The  facts  upon  which  the  writ  Pearne  v.  Lisle,  ante  76.,  and  Curry  v. 

was  issued  in  this  case,  are  correctly  ,  3  Ken.29.5  thatawritof  A^e 

stated  in  Dick.  Rep.  2  vol.  786.    Lib.  regno  may  issue  against  a  defendant, 

Reg.  1752.  B.  fo.  325.  whose  general  residence  is  out  of  Eng- 

(2)  It  is  now  settled,  in  opposition  land ;  and  in  respect  of  a  debt  con- 
to  the  present  case,  and  to  the  cases  of  tracted  abroad,  Howden  v.  Rogers,  1 
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prevails  with  me  not  to  grant  such  writ,  where  one  of  the  Robertson 
parties  corresponding  or  dealing  lives  out  of  the  kingdom,  against 
and  the  transactions  were  on  the  faith  of  having  justice  in  i^kie, 
the  places  where  the  parties  respectively  reside.    And  so  it 
has  been  held,  where  one  lived  in  England,  and  the  other 
in  one  of  the  plantations  or  settlements  belonging  to  Eng- 
land,  which  are  governed  by  the  same  laws,  except  some 
few  peculiar  to  the  place.    But  in  Gibraltar  and  Minorca 
the  laws  are  not  the  same  as  here.    In  the  former,  the  juris- 
diction is  not  adapted  to  the  determining  property  and  ac- 
counts between  mercliants.   In  Minorca  the  Spanish  method 
of  justice  prevails,  and  therefore  the  reason  does  not  hold 
where  one  of  the  parties  resides  in  one  of  these  places. 
But  I  do  not  rely  on  that  so  much,  as  that  there  was  no  v.  Curry  v. 
faith  between  the  parties  here,  and  having  justice  where  ^60^1753'^^ 
they  reside ;  for  two  of  them  lived  at  first  at  Gibraltar,  Pearce  v.  Lisk, 
afterwards  one  of  them  removed  to  Minorca. 

Ordered,  That  upon  the  defendant  giving  security  of 
1,000/.  by  recognizance,  with  two  sureties,  conditioned  to 
abide  and  perform  such  decree  and  orders  as  the  Court  shall 
make  in  this  cause,  the  writ  of  A^e  exeat  regno  be  dis- 
charged. 


V.  &  B.  129. ;  and  it  seems  also,  that 
such  writ  may  be  granted  where  the 
plaintiff  is  an  Englishman  and  the  de- 
fendant is  a  foreigner,  and  the  debt 
was  contracted  in  the  country  of  the  lat- 
ter,//mc^  v.  //o/m,  IJ.&W.  418.  

But  whether  it  may,  where  the  plaintiff 
and  defendant  are  both  foreigners,  and 
the  debt  was  contracted  in  their  own 
country,  qusere,  see  in  Iluck  v.  Ilolm^ 
and  the  case  of  Talleyrand  v.  Bou- 
langer  cited  there,  page  417.  ;  and 
see  De  Carrier e  v.  De  Calonne^  4 
Ves.  584.,  where  the  plaintiff  and  de- 
fendant were  foreigners,  but  the  debt 

was  contracted  in   this  country.  

It  may  issue  wliere  plaintilf  and  de- 
fendant are  both  British  subjects,  ge- 


nerally resident  in  one  of  the  co- 
lonies, and  where  the  debt  is  con- 
tracted there,  Atkinson  v.  Leonard^  3 
Bro.  C.  C.  220. ;  in  Jackson  v.  Petrie^ 
10  Ves.  165.  Stewart  v.  Graham, 
19  Ves.  315.;  and  in  such  last  case 
it  makes  no  difference  that  there  can  be 
no  arrest  for  debt  in  the  colony.  See 
in  Iluck  V.  Holm,  1  J.  &  W.  415., 
and  so  decided  by  Lord  Eldon  in  Grant 
v.  Grant,  to  be  reported  by  Mr.  Rus- 
sell. See  on  this  subject  generally, 
Beame's  Tr.  on  Ne  Ex.  Reg.  2d  edit, 
p.  64.  et  seq. ;  and  see  the  note  by  Mr. 
Coxe  to  Dane's  case,  1  P.  W.  263.; 
and  in  the  note  to  the  same  case  in  the 
6th  edit,  of  P.  W. 
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^'^'^  TOLLETT  against  TOLLETT. 


Lincoln's  Inn 

Hall,  24th  [Lib.  Reg.  1753.  B.  fo.  281  a.] 

July,  1753.  L  o  J 


tw^'o  sont"^  George  Tollett,  by  will  of  9th  June,  1718,  after  giving 

George  and  several  legacies,  devises  his  capital  messuages  and  lands  to 

and  a  daughter,  trustees,  in  trust  after  his  death  to  convey  such  part  as  he 

est^ates  to^ h^r^  should  appropriate   [appoint]  to  his  younger  son,  Cook 

two  sons  and  TolUtt ;  and  in  default  of  appointment,  such  part  as  would 

\dth  cross're-  ^®  Hiost  convenient,  not  exceeding  87/.  a- year ;  (1)  and  to 

mainders ;  and  convcy  all  the  rest  of  his  estate  to  the  use  of  George  Toilette 

f/either  o?^^  his  eldest  son,  for  *  life,  with  power  to  limit  all  such  parts  of 

them  should  ^j^g  lands  as  he  should  think  convenient,  on  any  woman  he 

die  without  IS-  C         l  •    •  •      i  i  •  n 

sue  living  at  should  marry,  lor  her  jomture ;  (2)  remamder  to  his  first 
that*^hif  estate  other  SOUS  in  tail  male ;  remainder  to  Cook  Tollett  for 

should  come     life,  with  like  power  of  jointure,  and  like  remainders  over 

to  his  brothers, 

the  surviving  brother  should  pay  2,000^.  to  his  daughter,  within  one  year  after  his  brother's 
death ;  and  charged  the  estate  with  it.  George  died,  leaving  two  sons ;  afterwards  Cook  died 
without  issue.    Q.  Whether  the  2,000/.  should  be  raised  ?    Held,  it  should. 

[  *178  ] 


(1)  Separated  from  the  rest  of  the 
Estate  designed  for  his  eldest  son, 
George^  not  exceeding  87/.  a-year,  for 
the  benefit  of  such  younger  son  as  he 
should  direct. 

(2)  With  power  also  to  charge  the 
estate  with  any  sum  not  exceeding  the 
sum  he  should  have  with  any  wife  for  a 
portion  for  younger  children,  remainder 
to  trustees  to  preserve,  fee,  remainder, 
after  death  of  George^  to  use  of  his 
first  son,  and  of  the  heirs  male  of  such 
first  son,  and  for  want  of  such  issue,  to 
the  use  of  the  second  and  third  and 
other  sons  of  said  George^  and  of  the 
heirs  male  of  such  sons,  and  for  want  of 
such  issue,  to  the  use  of  Cook  Tollett 
for  life,  &c.  as  in  text;  and  testa- 
tor, after  reciting  that  he  was  entitled 
to  400/.  long  annuities,  devised  to 
plaintiff  out  of  the  same  the  sum  of 


250/.  per  ann.^  and  directed  the  150/. 
remainder  of  said  annuities  to  be  sold, 
and  the  money  to  be  laid  out  in  pur- 
chase of  land,  and  such  land,  together 
with  such  part  of  his  estate  as  he 
should  as  aforesaid  appoint,  or  for  want 
of  such  appointment,  such  part,  not  ex- 
ceeding 87/.  'per  annum^  which  should, 
as  aforesaid,  in  opinion  of  his  trustees, 
be  most  conveniently  separated,  to  be 
settled  to  the  use  of  his  youngest  son. 
Cook  Tollett^  for  life,  (with  like  powers 
and  limitations  over,  as  before  directed, 
with  respect  to  the  estate  devised  to 
George  Tollett^)  remainder  to  George 
Tollett  for  life,  remainder  to  his  first 
and  every  other  sons  in  tail  male,  and 
in  default  of  such  issue,  to  testator's 
right  heirs.  Provided,  that  if  the  rest 
of  his  personal  estate,  as  in  the  text, 
except  the  differences  noted. 
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to  his  first,  &c.  sons ;  remainder  to  the  testator  and  his  Tollett 
heirs  for  ever.  against 
Provided,  that  if  the  rest  of  his  personal  estate,  exclusive  Tollett. 
of  the  specific  legacies,  should  not  be  sufficient  to  satisfy 
his  debts,  the  deficiency  to  be  made  good  out  of  what  was 
devised  to  his  younger  son  and  the  plaintiff  [in  equal  pro- 
portions.] 

And  the  testator  declared,  that  in  case  his  son  George 
Tollett  should  die  without  issue  of  his  body  living  at  his 
death,  whereby  all  the  estate  intended  for  him  should  come 
to  his  brother  Cook  Tollett,  then  Cook  Tollett  should  pay 
to  plaintiff,  his  daughter,  within  one  year  after  his  brother's 
death,  if  plaintiff  should  be  then  living,  2,000/. ;  and  the 
estate  so  coming  to  him  on  the  death  of  his  brother  should 
be  charged  with  payment  of  it. 

And  likewise,  in  case  Cook  Tollett  should  happen  to  die 
without  issue  living  at  his  death,  (3)  whereby  the  estate 
intended  for  him  should  go  to  the  eldest  brother,  then 
George  Tollett  should  pay  plaintiff  2,000/.  in  like  manner, 
and  the  estate  so  coming  to  him  to  be  charged  with  payment 
of  it. 

George  Tollett  died,  leaving  two  sons.  Afterwards  Cook 
Tollett  died,  without  issue, 

Queri/,  If  the  2,000/.  shall  be  raised  ? 

Lord  Hardwicke,  Chancellor,  after  argument : 

The  plaintiff's  counsel  have  gone  on  the  Case  of  Con- 
ditions, as  Marks  v.  Marks,  (4)  and  relied  on  that  case ; 
but  this  is  not  the  case  of  a  condition,  but  of  a  contin- 
gency. 

In  Marks  v.  Marks  it  was  a  plain  condition  :  "  If  Na- 
"  thaniel  pay  500/.  within  three  months,  &c.,  then  I  give 
"  my  estate  to  Nathaniel  and  his  heirs.''  The  Court  in 
that  case,  which  was  very  learnedly  argued  both  at  bar  [  179  ] 
and  bench,  considered,  that  when  an  act  is  to  be  done  by 
the  ancestor,  and  in  consequence  he  was  to  take  a  fee,  in 
such  case  the  heir  might  perform  the  condition. — Courts  of 
law  have  aided  the  performance  of  conditions  by  cy-pres. 

But  all  courts  must  take  contingencies  as  they  are  ex- 


(3)  The  words  '  living  at  his  death'  ,  (4)  Free.  Cli.  486.  1  Stra.  129. 
not  in  L.  R. 
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ToLLETT    pressed;  they  cannot  extend  or  construe  them  cy-pres:  a 
against     great  difference  between  a  condition  and  a  contingency. 
ToLLETT,      j£  j|.  1^^^  \iQQXi  only,  "  in  case  he  die  without  issue  living 

at  his  death/'  and  no  more,  the  plaintiff's  case  had  been 
much  stranger ;  but  it  goes  on_,     the  estate  intended  for 

him  shall  go  to  the  eldest  brother/" 

1st  Question.  What  estate  the  elder  brother  would 
take? 

And  as  the  younger  brother  might  have  made  a  jointure  af 
the  whole  3  Suppose  he  had  done  so  ? 

2d  Question.  Whether  the  elder  brother  would  in  such 
case  have  been  chargeable  with  the  2,000/.  because  he  could 
not  take  the  estate  but  in  remainder  after  the  death  of  the 
jointress  ?  The  testator  seems  to  have  meant,  the  estate 
should  have  come  to  the  elder  brother  in  possession,  in  order 
to  be  charged  with  the  2,000/.,  which  in  the  above  event 
would  not  have  happened. 

Argued  for  plaintiff,  the  general  intention  was,  that  2,000/- 
should  be  paid  to  plaintiff  when  both  parts  of  the  estate  were 
united  in  the  same  branch  of  the  family.  But  great  objection 
to  that  reasoning.  Suppose  Cook  Tollett  had  left  a  son  who 
had  survived  but  an  hour ;  in  that  case  the  two  parts  of  the 
estate  had  been  united,  and  yet  the  2,000/.  would  not  have 
been  to  be  raised.  This  sliews  the  intention  could  not  be  so 
general,  but  that  the  raising  the  2,000/.  should  be  limited  in 
point  of  time,  that  is,  if  Cook  Tollett  died  without  issue, 
living  his  elder  hrother. 

It  was  said  to  be  an  executory  trust,  and  compared  to  mar- 
riage articles  decreed  to  be  performed ;  but  the  court  does 
not  take  the  same  liberty  on  a  will,  as  on  articles.  The  one 
is  voluntary,  and  the  other  is  on  valuable  consideration  ;  as 
£  180  ]  in  Bale  v.  Coleman.{b)  In  Jones  v.  Westcomhe  (6)  there 
was  a  considerable  question.  How  far  the  court  would  carry 
the  contingencies  in  a  will  further  than  the  very  words  ? 
This  case  deserves  great  consideration.  Let  it  stand  over  to 
the  first  day  of  rehearings  in  the  next  term,  for  counsel  to 
look  ir.to  precedents. 

Post  page  194. 


(5)  P.  Wms.  142. 


(6)  1  Eq.  Ca.  Ab.  245.    Pre.  Ch.  316. 
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Ex  parte  E.OBSON.  Case  89. 

Lincoln's  Inn 

  Hall,  24th 

[Order  Book,  Vol.  29.  page  302.]  ^'^^^^ 


Petition  (which  came  on  among  the  causes  by  order)  to 
have  the  counterpart  of  an  assignment  of  bankrupt's  estate 
enrolled  as  the  original  deed^  upon  an  affidavit  that  the  ori- 
ginal was  lost.  (1) 


(1)  The  petition  stated  that  on  the 
8th  of  July,  1747,  a  commission  issued 
against  James  Ilijde^  and  he  was  duly 
declared  a  bankrupt  by  the  commission- 
ers, and  that  the  petitioner  Rohson  and 
onerJohji  Crisp  were  chosen  assignees  ; 
that  on  the  30th  of  July  the  major  part 
of  the  commissioners  executed  an  as- 
signment of  the  bankrupt's  estate  and 
effects  to  the  petitioner  and  Cmp,  and 
signed  a  memorandum  thereof,  which 
was  filed  amongst  the  proceedings  under 
the  commission  ;  and  that  at  the  same 
time  the  petitioner  and  Crisp  executed 
a  counterpart  of  the  said  assignment, 
that  Crisp  living  at  Southwurk^  and 
the  petitioner  at  Dartforil^  the  assign- 
ment was  delivered  to  Crisp^  in  order 
for  him  to  collect  in  the  debts  due  to 
the  estate;  that  he  received  several 
sums  of  money  under  and  by  virtue  of 
the  said  assignment,  and  that  the  peti- 
tioner and  Crisp,  as  assignees,  com- 
menced two  suits  in  Chancery,  cne  of 
which  was  compromised,  and  in  the 
other,  a  decree  was  made  after  the  death 
of  Crisp  in  favour  of  the  petitioner  ; 
that  Crisp  died  on  the  12th  of  August, 
1751,  tliat  though  a  strict  and  diligent 
search  had  been  made  amongst  his  pa- 
pers and  writings  for  the  said  assign- 
ment, yet  tlie  same  could  not  be  found  ; 
and  that  three  of  the  commissioners 
named  in  the  commission  were  dead, 
and  that  the  bankrupt  was  also  dead  ; 
that  one  of  the  surviving  commissioners 


had,  at  the  request  of  the  petitioner, 
executed  a  duplicate  of  the  said  assign- 
ment, which  was  engrossed  from  the  said 
counterpart,  executed  by  the  petitioner 
and  the  said  Jolm  Crisp,  and  left  in  the 
hands  of  the  said  commissioners  ;  and 
the  other  surviving  commissioners  were 
also  willing  to  execute  the  said  dupli- 
cate ;  the  petition  then  prayed,  (in 

regard  that  it  appeared  not  only  by  the 
said  memorandum  signed  by  the  said 
commissioners,  but  also  by  the  affidavit 
of  Edward  Morse,  gentleman,  and 
others,  that  the  said  assignment  was 
executed  by  the  said  commissioners) ; 
that  his  Lordship  would  order  that 
the  assignment  of  the  said  bankrupt's 
estate  and  effects,  which  was  made  and 
executed  by  the  sM  commission,  and 
by  the  petitioner  and  Crisp,  might  be 
entered  of  record  by  the  counterpart, 
or  by  the  duplicate  thereof;  and  that 
the  said  commission,  together  with  the 
stile  and  title  of  the  proceedings  of  the 
commissioners  acting  under  the  same, 
the  memorandum  of  the  said  commis- 
sioners' taking  the  usual  oath,  the  seve- 
ral depositions  of  Ann  Chduibers,  Joint 
Crisp,  and  Edward  Morse,  the  said 
commissioners'  declarations  and  adjudi- 
cations of  the  act  of  bankruptcy,  the 
memorandum  of  the  choice  of  the  peti- 
tioner and  of  tlie  said  Crisp  to  be  as- 
signees, and  their  acceptance  of  the 
trusts  thereof,  the  memorandum  of  the 
said  commissiouers'  having  executed, 
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Ex  parte 

ROBSON. 

Qu.  Whether 
the  court  will 
order  the  coun- 
terpart of  an 
assignment  of  a 
bankrupt's  es- 
tate to  be  en- 
rolled, on  an 
affidavit  that 
the  original 
was  lost. 


Lord  Hardwicke,  Chancellor : 

This  court  can  only  enrol  the  thing  that  appears  ;  unless 
where  the  rolls  of  the  proceedings  in  the  court  are  destroyed 
or  lost,  in  which  case  the  court  will  order  others  to  be  made ; 
but  that  is  because  they  are  the  acts  of  the  court.  To  enrol 
a  counterpart  for  safe  custody  as  an  original  deed,  is  going 
too  far.  Such  enrolment  would  be  evidence  of  itself,  and 
would  deprive  the  other  party  from  entering  into  and  con- 
troverting the  circumstances  at  the  trial,  which  it  would  be 
otherwise  necessary  to  prove,  as  that  there  was  such  a  deed, 
and  it  was  lost.  In  Salk.  287.  a  case  is  cited  where  in  a  spe  - 
cial  verdict  a  deed  is  found  with  prout  patet  by  the  counter- 
part. The  evidence  which  is  laid  before  the  court,  would  be 
good  evidence  of  the  existence  and  loss  of  the  deed,  at  a 
trial. 

Let  the  petition  stand  over  till  after  a  trial  is  had,  and  it 
is  seen  whether  the  party  can  make  out  his  title  and  prevail 
without  such  enrolment,  (2) 


the  assigiimeiit  of  the  bankrupt's  estate 
and  effects  to  the  petitioner  and  Crisp^ 
and  the  memorandum  empowering  the 
assignees  to  commence  actions  or  suits 
at  law  or  in  equity  ;  and  the  said  affida- 
vit might  also  be  entered  of  record,  pur- 
suant to  the  act  of  parliament  in  that  case 

made  and  provided.  On  hearing  the 

said  petition  read,  and  what  was  alleged 
by  the  counsel  for  the  petitioner,  and 
for  the  surviving  commissioners,  it  was 
ordered  that  the  counterpart  of  the  as- 
signment of  the  bankrupt's  estate  and 
effects  made  and  executed  by  R.  C. 
deceased,  R.  S.  and  TV.  iV.,  deceased, 
be  entered  on  record,  pursuant  io  the 
act  of  parliament  in  that  case  made  and 
provided,  and  the  general  order  of  this 


court,  and  as  to  the  rest  of  the  pe- 
tition, it  was  ordered  in  the  terms  as 
prayed  by  the  petition. 

(2)  The  petition  came  on  first  on  the 
21st  of  June,  1753,  when  it  was  ordered 
to  stand  over  to  the  next  day  of  peti- 
tions. Order  Book,  Vol.  28.  p.  27.  

It  came  on  again  on  the  21st  of  Decem- 
ber, 1753,  and  was  then  ordered  to 
stand  over  till  after  Easter  term  next. 

Vol.  29.  p.  91.;  and  it  lastly  came 

on,  when  the  order  was  made  as  above, 
on  the  10th  of  August,  1754,  vol.  29.  p. 
302.;  on  neither  of  the  above  occa- 
sions when  the  petition  stood  over  does 
the  order  state  any  reason  for  its  so 
standing  over. 
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WILSON  against  STAFFORD.  (1)  Case  90. 

Lincoln's  Inn 

[Lib.  Reg.  1752.  B.  fo.  505.]  .        Hall'  31st  July 

17  Oo« 


John  Stafford,  seised  of  a  freehold,  and  having  contracted  Legal  interest 
for  a  copyhold  estate,  which  had  been  surrendered  to  him  [in  a^pj^^r^eq^t^^* 
July  1720,]  but  to  which  he  was  not  admitted,  by  will  of  3d  able  interest. 
January  1/21  gave  all  his  lands,  tenements,  and  heredita- 
ments^  in  Middlesex,  Essex,  Surrey,  and  elsewhere  in  the 
kingdom  of  Great  Britain,  to  his  son  and  his  heirs,  subject 
to  a  clear  yearly  rent-charge  of  300/.  a  year  to  testator's 
wife,  and  to  8,000/.  to  be  paid  to  his  daughter  Ellen,  and 
2,000/.  to  his  daughter  Mary. 


(I)  John  Stafford^  the  son  on  28  of 
January  1730,  surrendered  the  copy- 
hold estate  to  G  Wringfield  to  secure 
the  400/.  and  interest,  Wringfield  died 
after  the  estate  became  absolute  in  him, 
and  by  his  will  gave  all  the  residue  of 
his  estate  to  his  widow  Rebecca  and 
made  her  his  executrix.  Joseph  Wring' 
field  the  son  and  heir  of  George 
Wringfield  the  elder  was  on  his  fathers 
death  admitted  into  possession  of  the 
estate  and  the  said  mortgage  and  an 
arrear  of  interest  being  due  Joseph 
Wringfield  on  being  admitted  surren- 
dered to  the  use  of  Rebecca  the  widow, 
she  being  entitled  to  the  residue  of 
the  testators  personal  estate.  Rebecca 
Wringfield  in  1746  died  and  appointed 
the  plaintiff  her  executor.  After  making 
such  mortgage  and  in  1731,  John  Staf- 
ford the  son  died  without  issue,  and  ap- 
pointed Parker  and  Disbrome  his  exe- 
cutors, and  left  Mary  and  KUen  his 
two  sisters  and  heirs  at  law ;  in  1732, 
Rebecca  Wringfield  tmiorcd  into  the  re- 
ceipt of  the  rents  and  profits  of  the  copy- 
hold and  after  her  (l(\itl»  the  plaintilf  en- 
tered into  possession  of  them.  I  t  was 

submitted  by  the  answer  of  the  defend- 
ant tlie  widow  Mary  the  daughter  that 


the  testator  had  not  any  estate  or  in- 
terest in  law  nor  any  right  of  entry  in 
the  said  copyhold  premium  for  want  of 
being  admitted  thereto  but  only  an 
equitable  interest  therein  and  had  a 
l  ight  by  his  will  to  dispose  of  or  charge 
such  his  equitable  interest  and  that  the 
said  premises  were  subject  to  the  defend- 
ant's portion  and  rent  charge  prior  to  the 
plaintiffs  demand  and  the  rather  as  that 
George  Wringfield  previous  to  lending 
the  400/.  must  have  had  notice  of  the 
will  as  it  was  necessary  for  him  to  ex- 
amine the  title  and  to  see  the  testators 
will  before  he  advanced  so  large  a  sum 
as  400/.  and  also  as  it  was  well  known 
to  the  said  G.  Wakefield  that  John  Staf- 
ford the  younger's  estate  was  by  his 
Mher's  will  subjected  to  a  large  rent- 
charge,  and  the  portion  to  the  daughter. 

Decree,  directed  an  account  of  what 
was  due  on  the  mortgage  and  an  ac- 
count of  the  rents  and  profits  received 
by  the  plaintiff  and  that  tlie  premises 
should  be  sold  and  the  money  applied 
in  payment  of  what  was  due  for  prin- 
ciple interest  and  costs  of  mortgage  and 
if  deficient,  then,  that  the  deficiency 
should  be  made  good  out  of  the  real 
and  personal  estate  of  the  son. 
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12th  September  1722,  the  son  confirms  the  annuity  to  the 
wife,  and  she  releases  all  her  right  to  the  freehold  and  copy- 
hold estates.  Afterwards  the  son  being  admitted  to  the  copy- 
holds as  heir  to  his  father,  mortgages  the  copyholds  to  plain- 
tiff by  surrender  to  secure  400/.  and  interest ;  and  died. 

Bill  to  have  the  estate  sold  to  pay  the  mortgage  ;  and  the 
deficiency  to  be  made  good  out  of  the  son's  real  and  per- 
sonal assets.  And  held,  the  mortgagee  was  entitled  to  satis- 
faction out  of  the  copyhold,  preferable  to  the  rent -charge  to 
his  wife  and  legacies  to  the  daughters,  as  having  a  legal  in- 
terest, and  they  only  an  equitable  one. 


Case  91.  MACAREE  against  TALL. 


etltug^ifes.  [Lib.  Reg.  1752.  B.  fo.  494  a.] 


Wheeler  y.  JoHN  Tall,  by  his  will  22d  September  1749,  gave  to  his 
Aleya28.'  cousin  t/o/m  Macarce  d\\h\^  freehold,  copyhold,  and  lease- 
hold estates  in  the  county  of  Essex ;  and  gave  and  be- 
queathed all  the  rest  and  residue  of  his  estates,  both  free- 
hold and  leasehold,  to  Mary  Fournee,  On  hearing,  it  was 
referred  to  the  Master  to  inquire  if  the  testator  had  any 
other  freehold  and  leasehold  (1)  estate  than  what  was  in 
C  182  ]  Essex,  And  it  was  reported,  that  he  had  a  freehold  estate 
in  Middlesex  of  10/.  a-year  :  and  it  appeared  from  the  de- 
fendant's answer,  that  he  had  also  a  small  leasehold  in  Mid- 
dlesex. 

Question,  If  Macaree  took  a  fee  in  the  freehold  and  copy- 
hold estates,  and  ail  the  leasehold  estates  in  Essex  f 
Master  of  the  Rolls,  after  argument : 
One  devises  to      In  case  of  a  will,  the  intention  is  first  to  be  considered, 

J^.       all  his  T    T       ,  ^        ^  .  ,     ^  ^1 

freehold,  copy-  and  that  by  two  ways  :  ist.  As  appearing  on  the  lace  of  the 
hold,  and  lease-        .  2dly,  From  circumstanccs. 

hold  estates  in  ^ 

Essex,  and  gave  the  rest  of  his  estates,  both  freehold  and  leasehold,  to  M.  F.  He  had  freehold 
and  leasehold  in  Middlesex  but  no  copyhold  out  of  Essex.  Held,  J.  M.  took  the  fee  in  the  free- 
hold and  copyhold,  and  the  absolute  property  in  the  leasehold  in  Essex. 

(1)  Any     freehold  aad  copyhold  land,"  L.  R. 
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The  testator  has  mentioned  the  different  species  of  estate  Macaree 

which  he  had  in  Essex,  viz.  freehold,  copyhold,  and  leasehold,  against 

in  the  devise  to  Macaree;  and  in  the  residuary  clause  he  Tall. 
leaves  out  copyhold,  because  he  had  none  out  of  Essex,  and 
used  the  words  freehold  and  leasehold,  because  he  had  those 
sorts  in  Middlesex. 

There  is  no  doubt  that  the  word  "  estates''  in  a  will,  with-  [The  word 

out  other  words  or  circumstances  to  restrain  the  generality  ?f^^^fl  ^ 

°  will  without 

of  the  sense,  will  carry  a  fee.    Countess  of  Bridgewater  v.  words  to  res- 
Duke  of  Bolton,  in  Salk.  236.  of  thT'^ 

sense,  will  carry  a  fee.  (2)] 

In  Barry  v.  Edgeworth,  2  P.  W.  522.  the  words  in  Upper 
Catesby  are  as  strong  as  the  words  in  the  present  case. 

Objection.  The  words  there  are,  all  my  lands  and  estate  ; 
but  that  case  has  been  adhered  to  on  the  intent  of  the  word 
estate. 

In  Ibbetson  v.  BecJmith,  (3)  testator  introduces  his  will 
by  declaring  his  intention  to  dispose  of  all  his  estate ;  and 
he  requires  the  devisee  to  change  his  name.  So  that  case  is 
not  quite  applicable.  But  Lord  Talbot  considers  the  v/ord 
estate  as  carrying  the  interest  in  it. 

Ttijfnell  V.  Page,  (4)  is  very  strong. 

"  /  give  all  my  estate  in  Kerby  Hall  to  A.  and  held  it 
passed  the  fee.'' 

It  is  doubtful  on  the  first  clause;  and  I  do  not  give  my     [  183  ] 
opinion  on  that  solely,  but  on  the  whole  case  and  circum- 
stances. 

In  the  first  clause  the  testator  gives  such  species  of  estate 
as  he  had  in  Essex ;  by  the  residuary  clause  he  describes 
such  as  he  had  out  of  Essex :  upon  that  I  found  myself. 
The  quantity  of  estate  in  Middlesex  is  not  material ;  if 
there  is  any,  it  satisfies  the  will.  Decree  accordingly.  That 
deeds  and  writings  relating  to  the  freehold,  copyhold,  and 
leasehold  estate  in  Essex,  be  delivered  to  plaintiff.  (5) 

(2)   Bailis   V.  Gale,   2   Ves.  48.  v.  Gilbert,  3  Brod.  &  B.  85. 

Charlton  v.  Taylor,  3  V.  &  B-  163.  (3)  K.  T.  Talb.  157. 

Pettiwood  V.   Prescott,   7  Ves.  545.  (4)  Burn.  2.  Atk.  37.  S.  C.  Ilnrg. 

Roe  V.  Wright,    9    East.  268.    See  MSS. 

Doc  v.  Clayton,  8  East.  141.    Doe  (5)  The  decree  declared  the  plaintiff 

T.    Langland,    14  East.    370.    See  entitled  to  a  fee  simple  in  alUhe  said  tes- 

Goodicyn  V.   Goodzvyn^    1  Ves.  228.  tator's  freehold  and  copyhold  hinds  in  the 

Barnes  v.  Patch,  8  Ves.  608.    Wool^  county  of  Esiex.  and  also  to  all  the  testa- 

lam  V.  Kcmoor/hy,  9  Ves.  142.    Doe  tor's  leasehold  estates  in  tlie  said  coun- 

V.   Hurrcll^    5   B.  &  A.  41.     Doe  ty;— see  TawwcrvJF/^ejCa. temp.  Talb. 
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284.  S.  C.  3  P.  Wms.  295.  Ridout  v. 
Pain^  3  Atk.  486.  Goodwynev.  Good- 
wyne^  1  Ves.  228.  Baiiis  v.  Gale^  2  Ves. 
48.  Loveacres  v.  Blighty  Cowp.  352. 
Denn  v.  Gaskin^  ib.  657.  Price  v.  Gib- 
son, 2 Eden  115.  Doe  v.  ^//ew,  8  T.  R. 
497.  Petteward  v.  Prescott,  7  Ves. 
541.     Barnes  v.  Pa^c^,  8  Ves.  604. 


Woollamv.  Kenworthy,  9  Ves.  137. 
Charlton  v.  Taylor,  3  V.  &  B.  160. 
Doe  V.  Clayton,  8  East  141.  JDoe  v. 
Hiirrel,  5  B.  &  A.  18.  Doe  v.  Gilbert^ 
3  Bro.  &  Bing.  85.  Doe  v.  Langlands, 
14  East  370.  P«^^ow  v.  Randall^  1  J. 
&  W.  189. 


Case  92. 

14  th  August 
1753. 

Creditors 
cannot  sue  an 
administrator 
on  bond 
taken  by  virtue 
of  Stat.  Car.  2. 
but  may  on 
bonds  given 
by  adminis- 
trators pen- 
dente lite.  (2) 


V.  Greenside  v. 
Benson^  Trin. 
1745,  in 
Chancery. 


Freeman  v. 
Freematt,  2  P. 
Wms.  441. 


V^ALLIS  against  PIPON.  (1) 

Letters  of  administration,  with  will  annexed,  were  grant- 
ed  to  the  plaintiff,  as  attorney  and  for  the  use  of  the  defend- 
ant, who  was  executor  of  ,  and  resided  in  Jersey; 

which  were  afterwards  revoked,  on  defendant's  coming  to 
England  and  proving  the  will.  Bill  and  motion  by  plain- 
tiff, to  restrain  defendant  from  selling  out  and  disposing 
of  the  money  in  the  funds  which  belonged  to  testator,  on 
an  apprehension  that  plaintiff  might  be  liable  to  be  sued  by 
creditors  for  not  having  discharged  the  testator's  debts  with 
that  money  during  his  limited  administration. 

Lord  Hardwicke,  Chancellor,  said,  That  creditors  can- 
not sue  an  administrator  on  bonds  taken  by  virtue  of  stat. 
22  &  23.  Car.  2.  c.  10.  for  such  bonds  are  intended  only 
for  the  benefit  of  the  legatees,  the  next  of  kin,  and  persons 
entitled  to  the  residue. 

But  bond  given  on  grant  of  administration  pendente  life 
is  not  within  that  statute,  but  is  discretionary,  and  creditor 
may  sue  upon  it. 

Order  for  injunction  dissolved  on  terms. 


(1)  There  is  no  entry  of  any  case 
under  this  title  either  in  the  Register's 
Book  or  in  the  Minute-book,  but  from 
the  facts,  as  stated  in  the  text,  it  would 
appear  to  arise  out  of  the  case  of  Pi- 
pon  V.  PipoUj  ant«  25. 


(2)  See  Archbishop  of  Canterbury 
v.  Wells,  Salk.  316.  Ashley  v.  Bail- 
lie,  2  Ves.  368.  Blackborough  v.  Davis, 
1  P.  Wms.  42.  Petit  v.  Smith,  ib.  7. 
Greenside  v.  Benson^  3  Atk.  248. 
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EKINS  against  MACKLISH.  Case  93. 

[Lib.  Reg.  1751.  A.  fo.  584.  b.]  ^Tsl/^' 

Lord  Hardwicke,  Chancellor,  having  taken  time  for  con-  [s.  c.  Har?. 

sideration^  delivered  his  opinion  this  day.  MSS.No.479.] 

I  did  not  order  this  cause  to  stand  over  from  any  difficulty 
in  it^  but  from  the  great  consequence  of  the  question  with 
regard  to  transacting  money  in  the  public  funds. 

Bill  brought  to  be  relieved  against  a  verdict  and  judgment 
obtained  in  an  action  of  trover.  The  case  at  law  was  as 
follows  : 

The  defendant  resided  in  Scotland,  and  was  owner  of  a  M.  owner  of 

ship  which  in  1746  he  let  to  the  Commissioners  of  the  tothe'com-'^ 

Navy.    Tod  was  general  agent  for  defendant  in  London,  to  missioners  of 

whom  he  executes  a  letter  of  attorney,  and  thereby  consti-  and  Appoints 

tutes  and  appoints  him  factor  and  attorney,  and  gives  him  f^J^ifttQ^^^gy 

full  power  to  receive  all  freights  and  profits  due  for  such  with  power  to 

ship,  and  to  compare  and  transact  with  the  Commissioners  freight  and 

of  the  Navy,  &C.  profits,  and 

to  compare 

and  transact  with  the  Commissioners.  7\  settled  the  account,  and  took  a  navy-bill  for 
the  money  to  M.  He  then  sells  it,  and  indorses  it  as  attorney  for  M.  Q.  Whether  M. 
bound  ? 

Tod  transacted  with  the  Commissioners  of  the  Navy,  and 
they  on  making  up  the  account  made  out  a  Navy-bill  for 
1229/.  45.  Ad,  to  the  defendant,  and  on  the  back  of  the 
bill  John  Tod's  name  was  written  as  attorney  for  defendant. 

Zbf/ pledged  it  to  Ilonei/zwod  and  Fuller,  (l)  and  after- 
wards sold  it  at  the  market  price :  it  was  after  that  sold 
again  to  plaintiff,  who  is  an  officer  in  the  Royal  Exchange 
Assurance  Company.  Tod  assigned  it  in  the  common  form. 
This  matter  rested  for  four  years,  and  in  that  interval  of 
time  several  accounts  and  affairs  were  transacted  and  passed 
between  Tod  and  the  defendant.  Trover  was  brought  by 
defendant  against  the  executor  of  Tod,  and  on  the  trial  the 
evidence  was  as  before  stated. 


(1)  Uoncjjzoood  and  Fuller  ^ker-  it  to  .EA:///.<f,  avIio  piircliiisod  it  on  bohalf 
wards,  with  the  consent  and  authority  of  the  Royal  Ejchangc  Assurance 
of  Tod  sold  it  to  llanicks^  and  ho  sold    Company.    Lib.  Reg, 

Q  2 
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Ekins         The  question  was,  Whether  Tod  had  power  to  dispose 
mX:klish        ^^^^  Navy-bill  ?    Case  was  made  for  the  judgment  of  the 
Court  of  King's  Bench;  and  they,  on  argument,  were  of 
opinion,  the  letter  of  attorney  did  not  give  sufficient  autho- 
rity to  sell  and  dispose  of  the  Navy-bill. 

In  the  cause,  as  it  appears  to  this  Court,  there  are  further 
circumstances,  viz.  that  John  Tod  was  general  factor  for 
defendant ;  that  there  was  a  general  account  between  them  : 
and  that  several  bills  of  exchange  had  been  drawn  by  defen- 
dant on  Tod,  and  were  paid.  Evidence  has  been  read,  of 
the  opinion  of  persons  in  trade,  that  Tod  might  sell  under 
such  a  letter  of  attorney,  and  that  it  is  not  usual  to  look 
further  than  on  the  back  of  the  bill,  and  see  the  name.  It 
appears  by  an  account  settled,  that  Tod  had  given  credit  to 
defendant  for  the  balance  of  an  account  in  which  the  pur- 
chase-money of  this  Navy-bill  was  inserted,  and  that  defen- 
dant had  sent  word  it  was  sold  without  his  consent. 

Two  Questions.  1st,  Whether  plaintiff  has  such  a  right 
at  law,  that  this  Court  will  order  it  to  be  tried  again  ? 

2d,  If  not,  Whether  he  is  entitled  to  relief  against  the 
verdict  and  judgment  obtained  ? 

To  1st,  I  shall  not  send  it  again  to  law;  and  however  I 
might  have  doubted,  if  I  had  sat  in  the  King's  Bench,  on 
the  argument  in  point  of  law,  yet  I  shall  not  depart  from 
the  opinion  of  those  learned  Judges.  This  leads  to  the  se- 
cond Question,  which  is  proper  for  the  determination  of 
this  Court. 

There  are  a  great  many  ingredients ;  some  preparatory, 
and  some  leading.  Those  which  are  preparatory,  and  leading, 
however  they  might  prevail  at  law,  yet  they  might  mislead  j 
such  as  the  strong  words  in  the  letter  of  attorney,  viz, 
he  constitutes  Tod  to  compare  and  transact.  Both  those 
words  in  the  Scotch  laws  mean  to  compound.  There  is  very 
little  difference  between  compounding  with  the  commission- 
ers for  prompt  payment,  and  selling  at  5/.  per  cent,  discount 
[  186  ]  in  Exchange  Alley,  which  is  a  market  overt  for  stocks, 
though  not  allowed  so  by  law. 

Other  ingredient  is  the  evidence  of  the  custom  among 
merchants  to  explain  the  letter  of  attorney,  as  in  case  of  po- 
licy of  insurance,  which  could  not  be  otherwise  understood. 

Perhaps  the  Judges  of  the  Court  of  King's  Bench  thought 
the  construction  ought  to  be  on  the  letter  of  attorney  itself 
without  such  evidence.    In  this  Court  it  is  otherwise. 
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In  Salk.  283.  Ford  v.  Hopkins^  Lord  Holt  said,  the  way  Ekins 
and  manner  of  trade  is  to  be  taken  notice  of  \  (2)  and  ad-  against 
mitted  evidence  of  the  usage  among  goldsmiths,  which  was  ^^cklish. 
not  at  all  relative  to  the  custom  among  merchants.    There  [The  manner 
is  evidence  in  the  present  case  of  merchants,  that  they  would  be  taken  notice 
not  have  scrupled  buying  under  this  letter  of  attorney,  nor,  o^-  (2)] 
as  they  believe,  would  any  broker. 

Another  circumstance  \  Tod  being  general  agent  and  fac- 
tor for  defendant  in  several  other  affairs,  several  accounts 
were  settled,  and  bills  of  exchange  drawn,  and  the  money 
arising  by  sale  of  this  Navy-bill  was  paid  out  of  the  fund  to 
answer  those  bills  of  exchange.  Tod  appears  by  those  ac- 
counts to  have  been  considerably  indebted  to  defendant  at 
his  death,  on  the  balance  of  those  accounts ;  and  that  such 
balance  was  made  up  by  the  money  arising  by  sale  of  the 
Navy-bill;  and  that  without  such  money  the  defendant 
would  have  been  indebted  to  Tod, 

Objection.  Sold  without  authority.  And  a  letter  from 
the  defendant  to  Tod's  executor  was  read  for  that  purpose 
by  which  he  charges,  that  Tod  had  sold  the  Navy-bill  with- 
out his  consent.  What  results  from  that  letter  is,  that  the 
defendant  does  not  impeach  the  authority  to  sell,  but  com- 
plains that  it  was  done  without  his  knowledge  or  consent, 
for  that  he  ought  to  judge  of  the  time  and  circumstances. 

2dly,  The  accounts  are  decisive ;  in  one  of  which  Tod 
mentions  the  sale  of  the  Navy-bill,  and  after  charging  him- 
self with  the  money  due  on  it,  adds  the  whole  discount  to  [  187  ] 
the  balance  due  to  himself.  The  defendant  does  not  dispute 
the  authority  to  sell,  but  on  the  contrary  in  his  own  account 
sets  down  the  balance  of  Tod's  account  (in  which  account 
the  money  received  by  sale  of  the  Navy-bill  is  included  and 
inserted),  is  the  first  item,  and  gives  credit  to  himself  for  it. 
That  amounts  to  an  affirmance  of  the  sale. 

Argued,  defendant  might  have  brought  trover  against  Tod, 
Am  of  opinion  he  could  not  j  for  he  has  admitted  it  is  an 
item  in  the  account,  and  taken  credit  for  it. 

Objection,  Ford  v.  Hoskins  in  Salk.  But  that  case  does 
not  furnish  any  authority  to  the  present  as  it  stands  now  be- 
fore this  Court. 

There  is  a  case  much  more  similar,  of  Turner  and  an- 
other v.  Croohshanh,  heard  at  the  Rolls  on  20th.  3Iay 
1723;  and  afterwards  on  appeal  to  Lord  Macclesfield  on 

(2)  Sco  Baker  v.  Paine^  1  Vcs.459.  Kruger  v.  IVilcox^  post  253.  in  Gyles  v. 
Wilcox^  2  Atk.  1  14. 
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[  188  ] 


12th  Dec.  1723 ;  and  afterwards  went  to  the  House  of 
Lords.  (3)    The  plaintiffs  were  scriveners  and  merchants^ 
and  dealt  in  stocks  and  in  subscription  receipts.    In  June 
1720  defendant  gave  orders  to  plaintiffs  to  buy  a  subscrip- 
tion receipt  in  third  subscription  in  South  Sea  Company ; 
and  by  way  of  indemnity  deposited  with  him  a  first  sub- 
scription receipt  of  1^000/.  for  which  plaintiffs  gave  a  receipt, 
viz.  Received  1^000/.  in  the  first  subscription,  to  be  account- 
ed for :  at  the  bottom  was  wrote,  "  1,000/.  receipt,  No. 
268.'''    Plaintiffs'  servant  put  this  receipt  together  with 
others  into  a  drawer.    On  the  same  day  that  defendant  de- 
posited this  receipt,  the  plaintiff's  having  another  1,000/.  re- 
ceipt of  the  first  subscription,   which  belonged  to  one  , 
Mitchell,  sold  it  for  5,900/.,  and  taking  out  the  first  receipt 
they  met  with,  delivered  the  defendant's  receipt  instead  of 
3IitcheU's,  They  gave  credit  to  Mitchell  for  the  5,900/.  About 
a  year  afterwards,  when  affairs  were  altered,  defendant  disco- 
vered the  matter,  and  brought  trover  for  his  receipt  against 
plaintiffs,  and  bill  by  them  to  be  relieved,  and  for  injunction. 

The  equity  set  up,  was  the  usage  not  to  regard  the  num- 
ber, but  the  receipt;  and  that  every  receipt  of  the  same 
subscription  was  of  equal  value :  that  they  took  a  receipt 
out  of  the  drawer  at  a  venture,  and  they  were  ready  to  de- 
liver the  othet  receipt  to  defendant.  On  the  other  side  it 
was  insisted,  the  receipt  was  numbered,  and  therefore  not 
like  money,  which  has  no  earmark.  Relief  was  denied  at 
the  Rolls.  Lord  Macclesfield  reversed  that  decree,  and 
granted  an  injunction ;  and  his  decree  was  afiirmed  in  the 
House  of  Lords.  That  was  a  stronger  case  than  the  present, 
because  there  was  not  one  circumstance  of  affirmance  by 
defendant. 

The  credit  of  the  funds  depends  on  the  facility  of  trans- 
acting them;  and  therefore  nice  and  critical  construction  is 
not  to  be  put  on  these  powers  either  at  law  or  in  equity ; 
but  the  usage  ought  to  be  regarded.  Decree  relief  against 
verdict  and  judgment  at  law,  and  the  injunction  to  be  per- 
petual. In  that  case  of  Turner  v.  Crookshanks,  though 
Lord  Macclesfield  decreed  for  plaintiff,  he  gave  the  de- 
fendant his  costs ;  but  as  there  is  the  circumstance  of  affir- 
mance in  the  present  case,  which  was  not  in  that,  let  there 
be  no  costs  on  either  side.  (4)  , 


(3)  7  Bro.  P.  C.  ed.  Toml.  255. 

(4)  The  decree  declares  that  ^'  under 


"  all  the  circumstances  of  thecase^  his 
"  lordship  is  of  ophiion  that  the  plaintiff 
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is  entitled  to  be  relieved  against  the 
"  verdict  obtained  at  law  by  the  defend- 
"  ant  Macklish,  and  doth  order  the  in- 
"  junction  already  granted  to  be  made 
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"  perpetual,  and  that  Macklish  at  his 
"  own  costs  and  expenses  do  enter  sa- 
"  tisfaction  on  the  said  judgment  obtain- 
"  ed  at  law."  No  costs  on  either  side. 


ROGERS  against  SKILLICORNE.  ^^^^e  94. 

In  Chancery. 

  Nov.  8,  1753. 


[Lib.  Reg.  1753.  B.  fo.  291.] 


Joseph  Mason  surrendered  his  copyhold,  and  devised  his  Devise  of  real 

real  estate  to  trustees  to  sell,  and  pay  his  own  and  his  fa-  tees  to  sell, 

ther's  debts  and  legacies:  the  residue  to  his  two  sisters,  ^"afegldes^' 

Hester  and  Elizabeth.    No  particular  debts  were  specified  generally. 

.  Trustees  sell 

in  the  will ;  but  legacies  to  the  residuary  devisee  and  others  ^nd  embezzle 
to  a  considerable  amount  were  ojiven  by  both  of  their  wills.  P^^^ 

*  money.  The 

The  trustees  sell  great  part  of  the  estates^  and  embezzle  purchasers  not 
the  money^   without  discharging  the  debts  and  legacies.  ^ebts.^(l)^^ 
The  rest  of  the  estate  is  possessed  by  one  of  the  residuary 
devisees. 

Bill  by  plaintiffs  as  purchasers  of  several  parts  to  be  in- 
demnified against  the  debts  and  legacies  by  the  estate  re- 
maining unsold,  which  was  prayed  by  the  bill  to  be  sold  for 
that  purpose. 

Lord  Chancellor  :  |-  jgg  -j 

Where  there  is  a  trust  or  devise  for  payment  of  debts  ge- 
nerally, a  purchaser  is  not  obliged  to  see  to  the  application 
of  his  money ;  (2)  as  he  is,  where  there  is  a  schedule  or 
particularizing  of  the  debts.  (3)    In  this  case,  the  subjecting  "^^Jg^  ^* 


(1)  See  Mr.  Butler's  note  (1)  xiv. 
3  to  Co.  Litt.  290  b.  and  the  cases  of 
Jebb  V.  Abbot  and  Rei/non  v.  Collins^ 
cited  there.  Sugd.  Vend.  501.  See 
Lariglcyv.  Lord  Oxford^  ante  17. 

(2)  Kemblc  v.  Bill^  1  Eq.  Ca.  Abr. 
358.  pi.  4.  M\  parte  Turner^  9  Mod. 
418.  JIardzc/cke  v.  Mijnd^  1  Anstr. 
109.  Williamson  \.  Curtis^  3  Bro.  96. 
Barkery.  Duke  of  Devonshire^  3lMer. 


300.  Ithelly.  Bean.,  1  Ves.  sen.  215. 
Keane  v.  Roberts.,  4  Madd.  357. 

(3)  Abbot  v.  Gibbs^  1  Eq.  Ca.  Abr. 
358.  pi.  2.  Smith  v.  Gaj/non,  1  Bro. 
C.  C.  186.  Diinch  v.  Kcnt^  I  Vern. 
260.    Spalding  v.  Shalmcr^   1  Vern. 

301.  Cotterel  v.  JIampson,  2  Vern.  5. 
Butler's  note  (1)  \iv.  2.  2  Co.  Lit. 
290  b.  Burke  v.  Rokcb^^  2  INIadd. 
Rep.  239. 
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Rogers 
against 
Skillicorne 


2  Vern.eiG. 


July  1740. 
V.  Elliot  V. 
Merryman. 
An  estate 
charged  with 
dsbts  not  li- 
able in  hands 
of  purchaser, 
unless  debts 
specified,  no 
more  than  es- 
tate devised  to 
be  sold.  (5). 


the  estate  to  the  payment  of  legacies  will  not  make  the 
pm'chaser  answerable  for  the  disposition  of  the  money,  be- 
cause the  legacies  cannot  be  paid  without  the  debts,  and 
they  are  not  specified. 

The  above  general  rule  has  an  exception  where  there  is 
a  collusion  between  the  purchaser  and  the  trustee  or  exe- 
cutor. (4) 

I  should  have  dismissed  the  plaintiff's  bill  with  costs,  if 
the  defendants  had  made  the  proper  defence ;  but  instead 
of  insisting  on  the  above  rule,  they  have  in  their  answer 
insinuated  that  the  plaintiffs  are  liable,  and  indirectly 
threaten  to  sue  them  for  the  legacies  due  to  them,  and  sug- 
gest collusion  between  plaintiffs  and  the  trustees,  that  the 
sales  were  made  when  the  other  residuary  devisee  was  an 
infant,  which  tends  to  foment  disputes.  Therefore  decree, 
plaintiffs  to  hold  and  enjoy  against  the  defendants,  (6) 


(4)  See  Hill  v.  Simpson^  7  Ves.  152. 
W-Gleod  V.  Drummond^  14  Ves.  360. 
S.  C.  17  Ves.  155.  Nugent  v.  Gifford^ 
2  Ves.  sen.  269.  Adair  v.  Shaw,' I 
Sch.  &  Lef.262.  See  Watkins  v.  Cheeky 
2S.  &  S.  205.  Barnard  78.  2Atk. 
41. 


(5)  Walker  v.  Smallwoody  post  676. 
See  6  Ves.  jun.  654.  n.  Sugd.  Vend. 
505. 

(6)  And  all  persons  claiming  or  to 
^'  claim  the  said  several  estates  or  pre- 

mises  or  any  of  theni.  No  costs  given 
on  either  side."    Lib.  Reg. 


Case  95.         ,  GARON  against  TRIPPET. 

Nov.  12,  1753. 

[Lib.  Reg.  1753.  A.  fo.  78  a.] 

Custom  of  A  Freeman  of  Londo7i  dies,  leaving  a  widow  and  one  only 
a  cMld"ad^^^*  child,  a  daughter.  On  bill  by  the  daughter  against  the  mo- 
vanced  shall    ther  and  executrix.  (2)    Q.  Whether  she  had  been  advanced 

be  excluded 

from  the  customary  share,  holds  only  between  children.  (1)  , 


(1)  Cleaver  v.  Spurling,  2  P.  W.  and  the  greater  part  of  his  personal 
525.  Fane  v.  Beale^  2  Vern.  234.  estate  to  the  defendant  his  widow, 
Stanton  v.  Piatt,  2  Vern.  753.  whom  he  appointed  bis  executrix.  The 

(2)  The  testator  who  died  possessed  biil  was  filed  by  his  daughter,  his  only 
of  considerable  real  and  personal  estate  child,  and  her  husband,  against  the 
devised  the  whole  of  his  real  estate,  widow;  and  the  decree  declared  that 
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by  the  father^  and  so  excluded  from  the  customary  share  ; 
it  appearing  by  her  answer  to  the  cross  bill^  that  her  father 
had  given  her  several  sums  of  money^  in  all  about  100  moi- 
dores ;  and  the  custom  of  London  was  insisted  on^  that  if 
it  appears  the  father  has  advanced  his  child  raoney^  and 
the  exact  sum  does  not  apear  under  his  hand^  it  shall  be 
taken  as  a  full  advancement. 

Lord  Chancellor  doubted  of  the  fact  of  any  advance- 
ment for  he  saidj  every  present  which  a  father  makes  his 
child  shall  not  be  considered  as  an  advancement :  but  suppo- 
sing she  was  advanced^  yet  the  custom  only  holds  amongst 
children^  not  between  an  only  child  and  the  widow.  And 
so  held  in  the  case  of  Lord  Delaware :  (3)  and  so  is  the 
purport  of  the  certificate  in  Chase  v.  Box,  Eq.  Ca.  Abr. 
154.  There  is  no  case  where  between  a  sole  child  and 
widow  the  advancement  was  brought  into  hotchpot. 


Garon 
against 
Trippet. 


[  190  ] 


widow  an  advancement  was  brouglit 

It  is  true  a  father  may  purchase  off  his  child's  share,  but 
that  must  be  by  agreement.  (4) 


[There  is  no 
case  where 
between  a  sole 
child  and  a 
into  hotchpot,] 

[A  freeman 
may  purchase 
his  child's  cus- 
tomary share 
but  that  must  be  by  agreement.] 


the  plaintiff  was  not  excluded  from 
her  orphanage  of  her  father's  personal 
estate,  and  directed  an  account  of  the 
personal  estate  come  to  the  hands  of 
the  defendant,  and  that  after  payment 
of  the  debts,  &c.  the  same  should  be 
divided  into  three  equal  parts,  one 
third  to  belong  to  the  plaintiff,  as  her 
orphanage  part;  one  third  to  the  de- 
fendant as  her  customary  part ;  and  the 
remaining  third  to  be  the  testamentary 
part  subject  to  the  dispositions  made 
by  the  said  testator's  will.  The  daugh- 
ter and  her  husband  were  residing  at 
Lisbon^  and  it  was  ordered  that  she 
should  attend  his  Majesty's  minister  at 
the  Court  of  Lisbon^  and  also  his  Ma- 
jesty's consul  there,  or  one  of  them, 
and  be  examined  secretly  as  to  the 
manner  in  which  she  would  desire  her 


share  to  be  applied ;  and  they  were 
requested  to  certify  under  their  hands 

what  she  should  declare.  The  Editor 

has  inserted  the  substance  of  the  latter 
part  of  this  order  as  he  is  not  aware 
of  a  similar  order  having  been  made  in 
any  reported  case. 

(3)  Deane  v.  Delazoare,  2  Vern. 
630. 

(4)  Locki/er  v.  Savage,  2  Stra.  947. 
But  the  agreement  must  be  on  a  valua- 
ble consideration  moving  from  the  fa- 
ther, Morris  v.  Burroughs,  1  Atk. 
403.  Metcalfe  v.  Ives^  ib.  64.  Hearne 
V.  Barber,  3  Atk.  23.  Horne  v.  Ed- 
lizards,  ib.  452.  Tenks  v.  Half  or  d,  1 
Vern.  61.  Tooke  v.  Lezcin,  ib.  88. 
Coxy.  Belitha,  2  P.  W.  272.  Blundel 
V.  Barber.,  1  P.  W.  634. 


V. 
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Case  96.  ATTORNEY-GENERAL  against  JOHNSON. (I) 

[Lib.  Reg.  1753.  A.  fo.  113.] 


In  Chancery, 
Nov.  13,  1753 


[S.  C.  Har?.  LoRD  HARDWieKE,  C. 

f^omDeGrey.]  ^^^'^^  TVUUams,  by  Will  15th   January  1612,  de- 

Devise  of  the   vised  the  whole  profits  of  the  tythes  in  Giventher,  Brecon^ 

whole  profits  of 

an  estate  to  charity :  tlie  rents  are  increased,  they  should  go  to  the  increase  of  the  charity.  (2)] 


(1)  The  will  which  was  dated  the 
15th  day  of  July,  1612,  directed  that 
the  whole  profits  of  the  tithes  (the 
king's  rents  only  deducted)  should  be 
disposed  of  for  ever  to  the  uses  here- 
after mentioned  (viz.)  That  4/.  should 
go  for  ever  yearly  to  the  maintenance 
of  the  bridge  of  Glashury^  10/.  for  a 
sermon  to  be  yearly  preached  for  ever 
on  each  Palm  Sunday  in  the  church  of 
Glashury^  and  the  testator  further  di- 
rected that  on  that  day  thirty  shillings 
should  be  bestowed  in  bread  among  the 
poor  of  the  said  parish,  and  that  twenty 
shillings  should  be  bestowed  for  ever 
for  repairing  the  highway  from  Lciyndy 
back  to  Pontilhel  bridge,  twenty  shil- 
lings a-year  for  the  repair  of  the  road 
from  Velindre  to  Tilleglas ;  and  he 
directed  that  there-  should  be  a  sermon 
preached  every  Whitsunday  for  ever 
in  the  chapel  of  Ishad  Valley^  and  the 
preacher  was  to  receive  ten  shillings 
for  his  labour ;  and  he  directed  that 
there  should  be  for  ever  disposed  of  to 
the  poor  of  that  parish  thirty  shillings 
in  bread  ;  and  that  there  should  be  a 
sermon  preached  every  Trinity  Sunday 
for  ever  at  Aherloury^  for  which  the 
preacher  should  have  ten  shillings,  and 
that  there  should  be  disposed  of  on  that 
day  for  bread  to  the  poor  of  the  parish 
of  Velindre  thirty  shillings ;  and  he 
also  willed  that  bl.  lO*.  more  should  be 
yearly  disposed  of  for  ever  in  relieving 
the  distressed  and  poor  about  Gueren- 
due  in  meat,  and  drink,  and  cloathing. 


at  the  discretion  of  his  executor  for  ever^ 

 The  value  of  the  tithes  was  stated 

to  have  arisen  from  20/.  to  bll.per  an- 
num. The  decree  declared  that  the 

whole  clear  amount  of  the  rents  and 
profits  of  the  tithes  ought  to  be  applied 
to  the  charitable  uses  and  purposes  di- 
rected by  the  will ;  and  it  was  referred 
to  the  master  to  consider  in  what  pro- 
portions and  to  what  amount  the  re- 
spective charitable  uses  directed  by  the 
said  will  ought  to  be  augmented. 

(2)  Where  the  whole  value  of  a 
fund,  at  the  time,  is  given  by  the  founder 
to  charitable  purposes  and  no  direction 
is  made  as  to  any  future  surplus  ;  the 
court  holds  the  claims  of  the  represen- 
tatives of  the  founder  to  such  surplus  to 
be  divested,  and  will  apply  it  as  nearly 
as  possible  to  the  uses  and  purposes  to 
which  the  founder  meant  the  property 
to  be  subservient,  Attorney-General 
V.  Coopers''  Company^  19  Ves.  189. 
Attorney-General  v.  Wansay^  15  Ves. 
231.  Ex  parte  Jortin^  7  Ves.  340, 
Attorney -General  v.  Haberdashers^ 
Company,  4  Bro.  101.  S.  C.  2  Ves. 
jun.  1.  Thefford  School  Case,  8  Co. 
130.  Duke  71.  Coventry  Case,  2 
Vern.  397.  3  Madd.  353.  Shepherd 
V.  Mayor  of  Bristol,  3  Madd.  319. 
2  Jac.  &  W.  294.  Eltham  v.  War- 
reyn,  Duke  67.  Jutson  v.  Cole- 
Jield,  Dnke  68.  Kennington_  Hastings 
Alms  House,  Duke  71.  Attorney- 
General  V.  Pnce,  3  Atk.  108.  At- 
torney-Genet al  V.  Sparks,  post.  201. 
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General 
against 
Johnson. 


to  be  disposed  of  for  ever  to  the  uses  thereafter  specified ;  Attorney- 
and  then  gave  to  several  charities  and  other  public  uses  se- 
veral certain  sums  to  be  paid  annually,  all  which  sums 
taken  together  made  up  the  value  of  the  tythes  at  that  time. 
The  tythes  have  since  been  greatly  increased,  and  now  pro- 
duce annually  more  than  sufficient  to  answer  those  particu- 
lar sums  in  the  will.  Query ^  Whether  the  surplus  shall 
be  applied  in  augmentation  of  those  uses,  or  shall  go  to 
the  heir  at  law?  The  case  cited  at  the  bar,  of  Thetford 
Schools,  8  Co.  130.  is  to  the  purpose ;  but  a  difference  ar- 
gued, that  the  estate  in  that  case  was  given  to  feoffees.  In 
this  case  the  heir  at  law  is  the  trustee  ;  and  testator  might 
intend,  if  any  surplus,  his  heir  at  law  should  have  it.  But 
in  Thetford  School's  case  the  surplus  must  have  gone  to  the 
feoffees  5  indeed,  at  the  time  that  case  happened.  Courts  of 
Justice  had  not  discovered  that  the  feoffees  would  be  trus- 
tees for  the  heir  at  law  of  the  surplus,  if  there  should  be 
any.  But  this  case  is  stronger  than  that  3  for  the  testator 
declares  the  whole  profits  should  be  applied  :  and  being  the 
case  of  tythes,  it  is  much  stronger  still,  because  tythes  are 
uncertain,  and  might  by  this  time  have  been  of  much  less 
annual  value_,  by  changing  the  arable  into  pasture,  &c.  It 
is  a  clear  case. 

Refer  it  to  the  master  to,  &c.  But  I  do  not  intend  all 
the  uses  should  be  proportionably  augmented :  such  as  \0s. 


C  ] 

V.  2  Vern.  397. 


for  an  annual  sermon,  &c.   need  no   greater  allowance,  Attomey-Ge- 
unless,  as  the  clergy  in  Wales  are  in  general  ill  provided  ^clrloraUon  of 
for,  the  augmentation  to  be  considered  as  adding  to  his  Coventry. 

prO vision.  /•-/^^-^i'-A^/^*:  </f7i,  Pr.  in  Ch. 

^^M/  2t       ,A^4-  ^tiorney  General  \.  Sparks,  post.  201. 


See  Attorney-General  v.  Pembroke- 
Hall^  2  S.  &  S.  441.  So  if  the  objects 
pointed  out  by  a  testator  are  net  suf- 
ficient to  exhaust  the  whole  fund,  at 
the  time  of  the  gift,  yet  if  the  inten- 
tion is  clear  to  apply  the  fund  to  chari- 
table purposes  there  will  be  no  resulting 
trust  as  to  the  surplus  for  the  real  or 
personal  representative,  but  the  court 
will  distribute  it  cij  pres.  Attornci,' 


General  v.  Arnold^  Show.  P.  C.  22. 
Attorney -General  v.  Tliurst^  2  Cox 
365.  Shepherd  v.  Mayor  of  Bristol,, 
3  Madd.  352.  Attorney-General  v. 
Minshully  4  Ves.  11.  Attorney-Ge- 
neral V.  Paper  Stainers''  Company^  2 
Cox  51.    Pieschall  v.  Paris ^  2  S.  &  S. 

384.  For  cases  where  the  purposes 

intended  are  illegal  or  impracticable, 
see  Da  Costa  v,  De  Paz^  post  228. 
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Case  97. 

14th  and  16th 
Nov.  1753. 

[S.  C.  3  Atk. 
762.    1  Dick. 
346.  Harg. 
MSS.  from  De 
Grey's  MSS.] 


EVELYN  against  EVELYN. 


[Lib.  Reg.  1753.  A.  fo.  94  b.] 


In  case  of  in 
testacy  the 
grandfather 
shall  not  share  with  the  brother. 


John  Evelyn,  an  infant,  died  intestate,  leaving  a  brother 
and  a  grandfather. 


1  Wms.  46. 

2  Wms.  446. 
Justin.  Novel. 
118.  de  ascen- 
sione  gradus. 
Vin.  com.  1.  3. 
Hale's  Hist,  of 
the  Common 
Law,  214,  215. 


Cod.  1.  9.  tit.  6. 
L.48.  IVentr. 
424.  Colling- 
wood  V,  Pace. 


92  ] 


Q,  Whether  the  brother  is  entitled  under  the  statute  of 
Distributions  to  the  whole  of  his  personal  estate,  or  it  shall 
be  divided  equally  between  the  brother  and  grandfather  ? 

Mr.  Attorney-General  and  Broivning,  for  the  plaintiff, 
the  brother,  cited  Wallis  v.  IIodson,{l)  24th  January,  1/40, 
that  a  posthumous  child  shall  come  in  under  the  statute  of 
Distributions;  and  two  cases  that  had  been  determined 
exactly  in  point  upon  this  question,  viz.  Pool  v.  Whi- 
shaWf{2)  in  Exchequer,  9th  July,  1708,  determined  that  a 
brother  and  sister  is  nearer  than  a  grandfather  and  grand- 
mother, because  there  is  but  one  degree  between  brother 
and  brother,  and  two  between  grandfather  and  grandson,  by 
our  law. 

Norhury  v.  Richards^  at  the  Rolls,  Michaelmas,  1749, 
and  held,  the  grandfather  was  not  entitled,  the  brother  taking 
the  whole. 

By.  our  law,  the  brother  makes  title  immediately  from 
the  brother;  and  cited  Blackborough  v.  Davis,  Salk.  38. 
1  Wms.  41. 

Solicitor-  General  and  Capper  on  the  other  side  : 
The  statute  gives  the  personal  estate  to  the  next  of  kin. 
Three  ways  of  computing  kindred: — 1st,  By  canon  law. 
2d,  By  civil  law.    3d,  By  common  law. 

By  canon  law,  all  collaterals  are  in  equal  degree.  That 
was  for  the  sake  of  profit  in  granting  dispensations  for  mar- 
riage. The  common  law  is  founded  on  the  canon  law. 
Neither  of  those  laws  are  the  rules  to  govern  degrees  of 


(1)  2  Atk.  56.  4  Burn.  Eccles.  (2)  S.  C.  cited  1  Ves.  333. 
Law,  365. 
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Evelyn 
against 
Evelyn. 


kindred.    But  the  civil  law  is  5  and  by  that  you  must  have 
resort  to  the  person  in  whom  the  blood  meets. 

The  ground  of  the  determination  in  the  Exchequer  fails  : 
it  was  on  a  notion  that  there  is  but  one  degree  between 
brother  and  brother.  In  Page  v.  Davis,  24th  June,  1732, 
held,  that  uncles  and  nephews  are  in  equal  degree ;  which 
could  not  be,  if  there  is  but  one  degree  between  brother  and 
brother. 

Harvey  v.  Whiting,  at  the  Rolls,  Jth  February,  1/22, 
from  a  manuscript;  and  also  reported  in  Prec.  in  Ch.(3)  by 
the  name  of  Mildney  v.  Fit.  Sir  Joseph  Jekyl,  according 
to  the  manuscript  notes  said  he  had  consulted  a  learned  civi- 
lian, and  held,  the  grandmother  and  uncle  took  in  equal 
degree ;  and  also  said,  that  by  the  same  way  of  reasoning, 
an  intestate's  brother  and  grandfather  are  in  equal  degree, 
though  that  had  never  been  determined.  Lord  Chancellor 
also  produced  a  note  which  he  took  of  that  case,  which 
agreed  with  the  manuscript  cited. 

Lineal  descendants  shall  be  preferred  to  ascendants,  even 
to  the  utmost  degree.  Before  the  statute,  the  mother  as 
well  as  the  father  was  entitled  to  the  whole  personal  estate, 
preferable  to  the  brothers.  The  statute  has  altered  the  law 
with  regard  to  the  mother  only. 

Sir  Joseph  Jekyl,  in  the  case  of  Cotvper  v.  Cowper,  2 
Wms.  737-  (wrong  printed  667.)  in  his  argument  takes 
notice,  that  by  the  civil  law  there  are  two  degrees  between 
brother  and  brother. 

Thomas  v,  Killeridge,{4)  5th  Dec.  1749.    First  cousin  iv.  5,  It  was 
and  great  nephew  were  held  to  be  in  equal  degree.    Thirt  v.  novels  wen 
Rohinson,  Michaelmas,  14  Geo.  2. 


were 
never  received 
in  England, 
and  therefore  no  authority. 


Lord  Hardwicke,  Chancellor,  took  time  to  consider  of 
the  question ;  and  said,  as  there  were  two  determinations  on 
the  point,  he  would  not  hastily  overturn  them;  and  ordered     [  ] 
copies  of  the  decrees  in  those  cases  to  be  laid  before  him. 

Lord  Chancellor  Hardwicke  having  taken  time  for  his  5an"i754^^^^^ 
opinion,  gave  it  this  day. 

Question.  Whether  the  personal  estate  shall  go  entirely 
to  his  brother  ?  or,  Whether  the  ^lefendant,  his  grandfather, 


(3)  2  vol.  p.  593,  nom.  Mentney  v.  '  (4)  1  Ves.  sen.  333,  nom.  Thomas 
Petty.  V.  Keftericke. 


193 


CASES  IN  CHANCERY. 


Etelyn    shall  share  it,  as  being  in  equal  degree,  according  to  the 

eTeTyn     ^^^^^  • 

This  question  has  been  determined  twice  on  stat.  Car, 

that  the  grandfather  shall  not  share. 

The  first  was  Pool  v.  Whishaw,  in  Exchequer,  in  1708,  by 
the  unanimous  opinion  of  all  the  four  barons.  The  other 
was  Norhury  v.  Richards,  20th  November,  1749,  before 
Fortescue,  M.  R.  I  am  of  opinion,  the  decision  in  Pool  v. 
Wliishaw  was  right.  I  have  seen  a  note  of  that  case  by 
C.  B.  JVarde,  and  also  by  C.  B.  JDoc?,  who  was  of  counsel 
in  it.  The  latter  is  a  short,  but  the  clearest  report  of  it ; 
and  by  that  it  appears  Doctor  argued  it  in  the  same 

manner  as  this  case  has  been  argued.  The  Court  said  there 
had  been  no  such  usage  since  the  stat.  to  let  the  grandfather 
share  with  the  brother ;  and  I  have  heard  of  none  since. 

If  it  was  res  Integra,  there  are  just  grounds,  both  in  the 
law  of  England  and  the  Roman  law,  to  prefer  the  bro- 
ther. 

The  words  of  the  statute  must  be  taken  together.  The 
words  pro  suo  cuiq;  jure  will  let  in  any  advantage  of 
equality  or  preference  which  a  person  was  intitled  to  by  our 
law  before  the  statute. 

But  one  degree  between  brother  and  brother  by  our  law. 
Blackborough  v.  Davis,  I  Wms.  50.    1  Ventr.  421. 

The  old  Roman  law  gave  the  whole  to  the  brother  in  pre- 
ference to  the  grandfather,  unless  the  grandfather  on  the 
father's  side  was  let  in  to  share. 
[  194  ]        Cod.  1.  6.  tit.  48.,  the  mother  was  not  let  in  at  all.  Vin. 
1.  3.  tit.  3.  p.  3. 

No  where  laid  down  that  the  novels  were  not  received  in 
the  western  parts  of  the  world ;  and  Dr.  Lane,  in  his  argu- 
ment on  that  case  in  the  Exchequer,  says,  they  were  re- 
ceived, except  in  particular  instances,  where  the  customary 
law  of  the  place  broke  in  upon  them. 

By  118  Nov.  c.  2,  3.,  brothers  and  sisters  are  let  in  to 
share  with  the  father ;  and  Boet.  in  2  vol.  c.  13.  tit.  17. 
proves  it  absurd  from  that  law,  that  the  g.iandfather  should 
share  with  the  brothers  and  sisters  of  the  intestate. 

Additional  reason  from  Lord  Hale,  that  brother  and  bro- 
ther are  but  one  degree  in  collateral  line. 

The  general  observation,  in  Vin.  ratio  succedendi,  in  his 
Com.  555.  quarto  edition,  is  very  apposite.    He  admits  a 
Jus  potius ;  and  if  in  any  case  it  prevails,  it  ought  to  the 
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brother  in  preference  to  the  grandfather.    It  is  unnatural  to  Evelyn 

carry  the  personal  estate  up  to  the  grandfather,  who  must  against 

be  long  before  provided  for,  and  is  perhaps  going  out  of  Evelyn. 
life.    A  contrary  determination  would   produce  inconve- 
niencies,  and  might  tend  to  alter  many  distributions  which 
have  been  made  since  1/08,  and  acquiesced  under.  (5) 


(5)  The  editor  has  compared  the 
facts  of  this  case,  and  the  decree  as 
stated  in  Atkyns^  with  the  Register's 
book,  and  finds  that  they  correspond. 
The  decree  declared  inter  alia^  that  as 
to  the  personal  estate  of  John  Eveli/n, 


the  same  belonged  wholly  to  the  plain- 
tiff, Charles^  his  surviving  brother,  and 
that  the  defendant,  Sir  J.  Evelyn^  the 
grandfather,  had  no  right  to  share  the 
distributation  with  him. 


TOLLETT  against  TOLLETT.  (1)  Case  98. 

[Reg.  Lib.  1753.  B.  fo.  281  a.]  17th  Nov. 


This  cause  came  on  to  be  argued  again  by  directions  of  [S.  C.  17  Hill. 
Lord  Chancellor,  having  been  adjourned  to  be  more  fully  ^arg  mss 
considered,  and  to  search  for  precedents.  40,479. p.llO.] 

After  argument,  Lord  Hardwicke,  Chancellor. 

I  had  some  doubt,  on  the  hearing  of  this  cause,  with  re- 
gard to  the  question  in  debate  5  and  therefore  desired  it 
might  stand  over. 

The  general  question  is.  Whether  the  contingency  (for  all     [  195  ] 
makes  but  one  contingency)  on  which  the  2,000/.  given  to 
the  daughter  is  to  take  place,  has  happened  ? 

Depends  on  two  questions  : 

1st.  What  is  the  true  intent  of  the  testator  in  this  pro- 
viso ? 

2d.  If  any  rule  of  law  stands  in  the  way  of  such  intent 
having  effect  ? 

The  question  does  not  arise  from  any  legal  devise  or  limi- 
tation, but  on  an  executory  trust  3  and  (though  I  do  not  lay 


(1)  Ante,  p.  177. 
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ToLLETT  weight  on  a  distinction  between  trusts  executed  and  execu- 
against     iovy,  for  all  trusts  are  executory  to  a  certain  degree)  that  is 

Consider  the  facts.  Testator  had  a  considerable  real  and 
personal  estate.  Two  sons  and  one  daughter.  He  intended 
a  provision  for  all  three.  He  gave  the  bulk  of  his  real  estate 
to  his  eldest  son^  and  takes  up  the  consideration  of  the  pro- 
vision for  his  younger  son  and  daughter  together.  It  is  plain 
he  intended  an  increase  of  portion  to  the  daughter^  on  the 
event  of  the  two  parts  of  his  real  estate  coming  together.  It 
was  a  natural  intention,  and  is  such  as  gave  rise  to  the  ques- 
tion in  King  v.  Withers.  (2) 

Objection.  The  contingency  has  not  happened,  for  the 
estate  must  go  to  George  Tollett  personally  by  the  pro- 
viso :  but  I  am  of  opinion  that  part  of  the  proviso  is  only 
descriptive  of  the  conveyance,  and  not  part  of  the  contin- 
gency. ' 
[The  court  may     j^.  jg  ^j,^g        court  may  supplv  words  to  help  the  inten- 

supply  words       ,  '     ^  .       i  r  j  r 

to  help  the  in-  tion.  What  is  to  be  done  here  ?  Why,  after  the  words, 
tention.(3)]     u      Qeorge  Tollett  die  without  issue,'^  the  word  ''male'' 

must  be  inserted  when  a  settlement  is  made  according  to  the 

will. 

It  has  been  argued,  that  the  words,  ''  whereby  the  estate 
''  shall  come  to  George  Tollett"  &c.  must  mean  to  him 
personally. 

[  196  ]  An  instance  in  which  it  need  not:  if  George  Tollett  had 
conveyed  away  the  remainder,  it  must  have  gone  to  his 
alienee,  and  not  to  George  Tollett  personally. 

On  the  other  side  contended :  By  the  words  George  Tol- 
lett, was  meant,  not  George  Tollett  personally,  but  his  line ; 
and  I  think  so  too. 

The  testator  has  used  the  same  expression  in  other  parts 
of  his  will,  and  named  only  the  stock,  where  he  intended  his 
Vide  Saddv.    line.    And  this  is  like  a  case  in  Cro.  or  Lutw.  where  one 
Ch.  27!  gives  to  his  son  in  tail,  and  failing  him,  which  was  construed 

failing  his  line,  and  not  his  person. 

It  was  argued  to  be  a  personal  obligation  to  pay,  with  a 
charge  on  the  estate  by  way  of  collateral  security  3  but  I 


(2)  Ca.  temp.  Talb.  117. 

(3)  Coryton  v.  Hellier^  2  Borr.  923. 
cited  Doe  v.  Micklem^  6, East  486.  See 
Lane  v.  Goudge,  9  Ves.  225.  Mellish 


V.  Mellish^  4  Ves.  jun.  45.  Phillips 
v.  Chamberlaine^  lb.  51.  Sugd.  Vend. 
143.  in  note. 
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think  otherwise,  and  that  it  is  only  a  charge  on  the  estate  ;  Tollett 
and  in  case  such  a  question  was  to  arise  between  the  father  (igt^inst 

JL  OliLETT. 

and  his  children,  the  court  would  have  directed  the  money 
to  be  raised,  and  the  father  to  keep  down  the  interest  only 
for  his  life,  or^  if  he  chose  it,  to  contribute  one-third  of  the 
money. 

Argued  :  If  Cook  Tollett  had  died,  leaving  a  son,  who  had 
survived  but  a  day,  this  charge  would  not  take  place  :  And 
this  was  urged  as  an  argument  of  the  general  intention. 

This  was  the  difficulty  v/ith  me  ;  but  I  am  now  quite  satis- 
fied the  testator  meant  this  as  an  exception,  that  the  charge 
should  not  be  a  continual  cloud  hanging  over  the  estate: 
And  it  was  reasonable :  He  meant,  in  case  there  was  a  son, 
whether  he  lived  a  longer  or  shorter  time,  he  should  not  be 
entangled  with  that  charge,  which  he  could  not  bar  at 
twenty-one  ;  but  it  might  prevent  his  marrying,  by  disabling 
him  from  making  proper  provision  by  a  settlement. 

He  intended  the  2,000/.  charge  should  take  place,  except 
there  was  a  son. 

Objection  :  That  the  estate  is  not  come  to  the  other 
branch  ;  for  part  of  it  is  in  jointure  :  And  also,  Corj;^  Tollett 
might  have  charged  it  with  the  younger  children's  portions. 

The  jointure  is  no  objection;  (4)  for  the  father  gave  the  [  ] 
power  of  jointuring  with  his  eyes  open.  If  the  jointure  had 
extended  to  the  whole,  yet  the  estate  might  be  said  to  come 
to  the  other  branch  of  the  family ;  the  only  question  could 
be,  as  to  the  commencement  of  the  interest  of  the  2,000/. 
But  this  is  not  a  jointure  of  the  whole  estate. 

As  to  portions  for  younger  children,  there  are  none  ;  but 
if  there  were,  the  consequence  is,  the  estate  would  be  so 
much  the  more  burthened.  If  a  bill  had  been  brought  soon 
after  the  death  of  the  testator,  to  have  a  settlement  made, 
the  deed  must  have  been  according  to  this  construction,  not- 
withstanding the  case  of  Bale  v.  Coleman^  which  is  not  that 
the  very  words  must  be  used,  but  words  conformable  to  the 
intention.    Cro.  Car.  is  full  as  strong  a  case  as  the  present. 

Decree,  he.  (5) 
Cases  cited  for  the  plaintiff,  that  the  Court  will  supply 
words  by  the  sense  : 

(4)  George  Tollett  by  his  will  li-       (5)  The  cie  cree  directed  the  2,000/. 

mited  a  certain  messuage,  part  of  the  to*  be  raised  and  paid  willi  interest  at 

premises  in  question  to  his  wife  for  life.  A  per  cent,  from  tlie  end  of  a  year  after 

L.  R.  the  death  of  C  Tollett, 


197 


CASES  IN  iCHANCERY. 


ToLLETT  Levison  v.  Gf^osvenor.  Fonereait  v.  Fonereau^  [2  Atk. 
against     31 5.]    Sjmlding  v.  Spalding,  Cro.  Car.  185.    Colleton  v. 

ToLLETT.    Hillyer,    Jones  v.  V/estcomhe,  [1  Eq.  Ca.  Abr.  245.  Pr. 

Ch.  316.]  ToivnsendY,  Wyndham,  [2Ves.  1.]   v. 

W 2rde,  20  Marcli^  1749,  on  Sir  Simon  Ur ling's  will.  Broivn 
V.  Cutler,  in  Raym.  and  by  the  name  of  Luxford  v.  Cheeke, 
in  3  Lev.  125.  Sheffield  v.  Lord  Orford^  Salk.  I  make  my 
wife  my  ~  ,  and  the  word  executor  was  supplied. 


Case  99. 


TUCKFIELD  against  BULLER. 


Nov.  1753. 


[Lib.  Reg.  1753.  B.  fol.  39.] 


[S.  C.  1  Dick. 
241.  more 
fully.] 

Partition  be- 
tween an  adult 
and  an  infant. 
The  latter  hav- 
ing time  till  at 
age  to  shew 
cause.  Court 
orders  the  con- 


Bii^L  by  tenant  in  common  for  partition  against  tenant  for 
life,  and  an  infant  tenant  in  tail  remainder  of  the  other 
moiety  ;  and  usual  decree  for  partition,  to  hold  and  enjoy  in 
severalty,  and  for  mutual  conveyances ;  but  day  was  given  to 
the  infant  till  after  he  came  at  age,  to  shew  cause  against  the 
decree.  Motion  by  plaintiiF,  to  respite  the  execution  of  con- 
veyance till  infant  came  at  age. 

veyance  from  the  adult  to  be  respited  till  the  same  time.  (1) 

[  198  ]  Query,  Whether  the  plaintiff  is  obliged  to  convey  till  the 
infant  comes  at  age,  because  he  cannot  have  a  conveyance 
from  him  till  that  time. 

Sir  John  Strange,  Master  of  the  Rolls,  was  of  opinion 
the  conveyance  to  the  plaintiff'  of  his  severalty  ought  to  be 
made  immediately,  according  to  the  decree  and  took  a  dis- 
tinction between  this  case  and  Lord  Brooke  v.  Lord  and 
Lady  Hertford,  2  Wms.  518.  In  that  case,  the  bill  for  par- 
tition was  brought  by  the  infant  in  the  present,  it  is  by  an 
adult  person  against  an  infant. 

But  at  the  importunity  of  counsel,  leave  was  given  to  move 
it  again  before  Bord  Chancellor ;  and  it  being  afterwards 
moved  before  him,  his  Lordship  declared  his  opinion.  That 


(1)  Altorneij-General\.  Ilamil-  124,  128.  as  to  suits  for  partition  ge- 
ton^  1  Madd.  214.  Redes.  Tr.  97.  nerally,  see  Parker  v.  Gerrard,  post. 
Whiiechurch  v.  Whitechurch^  9  Mod.  237. 
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the  conveyance  ought  to  be  mutual,  not  only  as  to  the  thing,  Tuckfield 

but  in  point  of  time ;  and  said,  that  the  case  of  Lord  Brooke  against 

V.  Lord  and  Lady  Hertford,  though  different  in  some  cir-  uller. 
cumstances,  was  a  considerable  authority,  and  ordered  the 
conveyance  by  plaintiff  to  be  respited. 

PAGET  against  GEE.  (1)                     '  Tase  iOO. 


[Lib.  Reg.  1753.  B.  fol.  68.]  In  Chancery. 

27th  Nov.  and 

  4th  Dec.  1753. 

Tenant  in  tail  leases,  but  not  according  to  the  statute,  and 
dies  without  issue  between  the  days  of  payment ;  remainder 
man  receives  the  whole  rent. 

Bill  by  executors  of  tenant  in  tail  for  an  apportionment. 
Lord  Haudwicke  Chancellory  after  argument :  Upon  the  death 

This  is  a  new  case  ;  no  precedent  has  been  cited  ;  but  am  tairthercnt 
of  opinion  it  is  so  strong,  I  shall  make  it  a  precedent.  ^^}^^^  appor- 

There  are  two  grounds  on  which  the  bill  is  brought : 
1st,  That  plaintiffs  are  entitled  either  legally  or  equitably, 
vmder  stat.  11  Geo.  2.  c.  19.  5.  15. 

2d,  The  tenant  has  actually  paid  the  whole  of  the  rent  to  [  199  ] 
defendant,  which  he  was  not  bound  to  do  in  strictness  :  that 
such  payment  was  for  the  use  and  occupation,  during  the 
whole  time,  from  the  last  day  of  payment ;  and  that  plain- 
tiff's testator  lived  to  within  a  week  of  the  day  of  payment; 
so  that  defendant  cannot  be  entitled  to  more  than  a  week's 
rent. 

To  1st  question,  consider  it  on  the  legcil  construction  of 
the  statute. 

2dly,  In  equity,  on  the  grounds  and  reasons  of  the  statute. 

1st,  On  legal  construction  ;  before  statute,  the  rent  to  the 
death  of  the  tenant  for  life  Avas  lost.    The  law  would  not 
suffer  his  representative  to  bring  an  action  for  the  use  and 
occupation ;  much  less  could  he  if  there  was  a  lease ;  and  fl"l,l^^^l'  ^ 
the  remainder  man  could  not,  because  the  rent  w^is  not  due  Wms.  3<j2. 
in  his  time ;  so  the  rent  was  lost,  and  real  injustice  arose. 

(1)  Sec  II  fuller  note  of  this  case  from  Mr.  Bell's  MSS.  post.  Appeiulix  (F). 

r2 
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Paget  In  the  present  case  there  is  a  lease^  but  that  will  not  bind 

against  the  remainder  man,  nor  would  it  bind  the  issue.  This  case 
is  not  within  the  words  of  the  statute. 

There  are  two  descriptions  in  the  statute.  In  the  preamble 
it  is^  "  One  having  only  an  estate  for  life;''  and  in  the  en- 
acting part  it  is,  where  any  tenant  for  life^''  &c.  The 
former  is  more  general  than  the  latter. 

I  am  inclined  to  think,  that  tenant  hi  tail  apres  possibility 
of  issue  extinct,  ought  to  be  construed  as  tenant  for  life 
within  this  statute.  To  many  purposes  he  is  considered  as 
tenant  for  life  by  the  common  law  :  and  though  Lord  Coke 
says,  he  may  commit  waste  because  of  the  estate  of  inherit- 
ance that  was  once  in  him,  yet  bills  of  injunction  have  been 
entertained  in  this  Court  to  prevent  his  committing  waste  of 
trees  growing  for  ornament  or  shelter. 

So  in  case  of  the  death  of  tenant  for  years,  determinable 
on  his  life,  before  day  of  payment,  the  rent  ought  to  be  ap- 
portioned in  this  Court.  But  cannot  say  what  the  judges  at 
£  200  ]  common  law  would  do  in  such  case  ;  for  it  is  not  within  the 
words ;  and  they  have  determined  that  a  lease  for  years,  de- 
*  terminable  on  three  lives,  is  not  a  good  execution  of  a 

r.  8  Co.  70  b.  power  to  lease  for  three  lives,  and  would  not  bind  his  issue 
within  the  statute. 

In  that  case  I  should  not  have  any  doubt  in  this  Court.  It 
would  be  playing  with  words  to  say  otherwise,  than  that  it  is 
within  the  statute. 

If  tenant  in  tail  does  not  suffer  a  recovery,  he  has  only 
an  estate  for  life  no  more  has  a  wife  tenant  in  tail  ex  pro- 
vision e  viri. 

There  is  no  better  rule  in  this  Court  than  equitas  seqiiitur 
legem.  Where  this  court  finds  out  the  law  of  the  land  in  any 
instances,  they  will  follow  and  extend  it  to  other  cases  that 
are  analogous.  If  they  will  do  so  on  the  general  law^  why 
not  on  the  statute  law  ? 

In  case  of  forcible  entry,  a  remedy  is  given  by  act  of 
parliament,  and  means  of  restitution  •  but  at  law,  the  party, 
to  be  entitled  to  such  remedy,  must  have  the  legal  estate. 
This  Court  will  relieve  against  forcible  entry,  not  only  where 
the  party  has  the  legal  estate,  but  also  where  he  has  but 
an  equitable  estate ;  and  will  besides  remove  the  force, 
decree  quiet  enjoyment,  as  he  had  three  years  before  the 
entry. 
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I  do  not  mean  to  give  this  as  an  absolute  opinion^  for  Paget 
that  must  be  against  the  tenant     though  I  am  strongly  ao;ams 
inclined  to  it.    But  in  the  present  case,  I  found  my  opi- 
nion   on  the  tenant  having  actually  paid  the  rent^  and  ChapUnv. 
out  of  conscience  and  equity  waived  any  strict  right  he  ^'^ll^iu. 
might  have.    The  payment  has  been  for  the  use  and  oc- 
cupation during  all  the  half  year.    Defendant  cannot  be  en- 
titled to  more  than  for  one  week.    It  is  against  conscience 
for  him  to  retain  the  whole  money.    Many  cases,  where  a 
man  pays  money  from  equity  and  conscience,  and  though 
not  bound  at  law^  such  money  shall  be  divided  according 
to  equity.    Suppose  two  traders,  partners  or  correspond- 
ents, and  a  man  pays  money  to  one  of  them,  though  not 
obliged  but  by  conscience,  the  other  trader  shall  have  his     |^  201  ] 
proportion  of  it.    A  case  to  that  purpose  was  before  Lord 
Macclesfield, 

Decree  Apportionment. 
Mr.  Wilhraham  mentioned  a  case  in  the  Exchequer,  of 
Mully  V.  Webber,  [2  Eq.  Ca.  Abr.  704.]  where  tithes  were 
apportioned.  Vide  Talbot  v.  Salmon.  TFilson  v.  Harman, 
29th  July  1755.  [post  279.]  Money  placed  in  the  funds, 
with  direction  to  be  laid  out  in  land,  and  settled  on  A. 
for  life,  remainder  over.  The  dividend  shall  not  be  appor- 
tioned. (2) 


(2)  See  Sherrard  v.  Sherrard,  3  Atk.  502.    Fearly  v.  Smith,  ib.  280. 


ATTORNEY- GENERAL  against  SPARKS.  Case  101, 


[Lib.  Reg.  1753.  A.  fo.  77.] 


Dec.fJ,  1753. 


ed,  the  charity 
(liroctod  to  be 
iacrcascd. 


William  TyMrERON,  by  will  20th  November,  1723,  de-  ^f'vise  to  cha- 
vised  to  llobert  Davy,  for  his  natural  life,  and  after  his  bcinsr  increas- 
deathtothe  ministers  of  aS*^.  John  and  aS*/.  Mary  \\\  Beverley, 
and  of  AldboroKgh  in  Yorkshire,  for  the  time  being  for  ever, 
all  his  manor  in  Aldborough,  and  all  his  lands,  tenements, 
and  hereditaments  therein,  and  all  his  lands,  tenements, 
and  hereditaments  whatsoever,  and  till  fee  farms,  furze 
heaths,  moors,  marshes,  ways,  wastes,  escheats,  reliefs, 
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Attorney- 
General 
against 
Sparks. 


[  202  ] 


heriots^  profits  of  courts^  with  a  multitude  of  general  words^ 
to  the  uses  thereinafter  limited  and  expressed  3  that  is  to 
say^  if  his  personal  should  fall  short  in  paying  his  debts, 
then  by  sale^  mortgage^  or  leasing  of  the  premises,  or  any 
part  thereof,  to  pay  and  discharge  the  same,  and  to  pay  two 
amiuitants  for  life  therein  named,  and  since  dead;  to  one 
21.  10s.  and  to  the  other  1/.  5^.  a-year;  and  to  purchase  a 
house  near  to  St.  Mary's  church  in  Beverley^  for  the  habi- 
tation of  six  poor  men  or  women ;  two  to  be  chosen  out 
of  the  town  of  Aldhorough,  three  out  of  St.  Mary's^  and 
one  out  of  St.  John  in  Beverley  and  to  pay  to  each  of  them 
2^.  6c?.  a- week. 

And  he  also  gave  to  the  minister  of  Humhleton^  in  York- 
shire^  for  the  time  being,  for  ever,  4/.  a-year. 

Mohert  Davy  and  the  annuitants  being  both  dead,  bill  was 
brought  for  the  establishment  of  the  charity.  It  appeared  that 
the  testator's  personal  estate  amounted  to  but  60/.  and  at  the 
death  of  the  testator  his  real  estate  was  but  50/.  a-year, 
but  that  it  is  since  let  at  03/.  clear  of  taxes.  It  also  ap- 
peared, that  the  trustees  had  with  the  rents  paid  off  the 
testator's  debts,  and  (inter  alia)  a  mortgage  upon  the  estate 
of  400/.  and  interest  3  and  that  there  remained  in  their  hands 
139/.  IQs.  d^d.  and  also  that  they  had  contracted  for  a  house 
in  St.  Mary's  but  not  paid  for  it. 

Question.  What  shall  become  of  the  surplus  rents,  after 
payment  of  the  25.  Qd.  weekly  to  six  persons  each,  and  the 
4/.  a-year  to  the  minister  of  Hiimhleton  f  Whether  they 
shall  go  to  the  heir  at  law,  as  undisposed  of ;  or  be  applied 
in  augmentation  of  the  charity  ? 

After  argument  at  the  bar,  in  which  was  cited  the  Attor- 
ney-General V.  Johnson^  13th  November  last  (1753),  Sir 
John  Strange,  Master  of  the  RolJs^  who  sat  for  Lord 
Hardwickb,  Chancellor^  gave  his  opinion : 

The  intention  of  the  testator  was  clearly  to  dispose  of  the 
whole  estate  to  charity.  He  could  not  have  any  idea  at  that 
time  of  his  estate  increasing  in  value,  or  intend  the  surplus 
to  his  heir  at  law. 

The  personal  estate  amounted  to  but  60/.  His  real  estate 
was  subject  to  a  mortgage  of  400/,  and  made  chargeable 
with  two  annuities  for  lives,  and  to  the  expence  of  buying  a 
house  ;  and  was  in  the  whole  at  Ms  death  worth  50/.  a-year. 
He  has  used  all  the  general  words  he  could  devise  to  take  in 

is  no  need 


all  sorts  of  right. 


If  his  intention  is  plain,  there 
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of  very  particular  words  to  pass  this  devise.  The  estate  has 
increased  in  value  :  that  he  could  not  foresee.  Suppose  it 
had  decreased  :  the  six  poor  persons  and  the  minister  of 
Mumhleton  must  have  borne  the  loss.  It  is  but  justice  they 
should  have  benefit  of  the  increase. 

Of  opinion,  the  Court  ought  to  direct  the  surplus  in  aug- 
mentation of  the  charity.  It  may  augment  the  allovi^ance,  if 
not  the  number  of  objects.  Attorney -General  v.  Johnson,{\) 
is  in  point. 

Decree  the  present  charities  to  be  augmented,  after  de- 
ducting for  repairs  of  the  house,  and  other  necessary 
expences.  (2) 

nold  Y.  Attorney-General,  7tli  Dec.  1753,  in  Chancery. 


Attorney- 
General 
against 
Sparks. 


[  203  ] 


Vide  2  Vern. 
397.  Attorney- 
General  v. 
Mayor,  8fc.  of 
Coventry.  Ar- 
[1  Eq.  Ca.  Abr.  98.] 


(1)  Ante,  p.  190. 

(2)  The  decree  directed  an  account  of 
the  personal  estate,  and  of  the  rents,  and 
profits  of  the  real,  and  the  master  was 
to  enquire  whether  it  would  be  for  the 
benefit  of  the  charity  that  the  contract 
for  the  said  house  should  be  completed, 
and  if  so,  it  was  directed  that  the  same 
should  be  completed  and  fitted  up  for 
the  reception  of  the  said  poor  people, 
and  that  all  the  surplus  rents  and  pro- 
fits should  be  applied  in  the  purchase 
and  fitting  up  the  said  house,  and  that 
if  any  further  surplus  should  remain, 
then  that  the  same,  and  any  surplus 
rents  and  profits  from  time  to  time 


(after  an  allowance  for  repairs,  and  all 
other  just  allowance  and  payment  of  the 
costs  thereinafter  directed)  should  be 
applied  to  the  augmentation  of  the  4/. 
a-year  given  to  the  minister  of  Hum- 
bleton^  and  of  the  weekly  stipend  to 
the  six  poor  people,  in  equal  propor- 
tion ;  all  parties  to  be  paid  their  costs 
out  of  the  estate.  See  the  observations 
of  Lord  Eldon  on  this  case,  in  the  case 
of  the  Attorney -General  v.  Mayor  of 
Bristol^  2  J.  &  W.  320.  See  Attor^- 
ney -General  v.  Master  a?id  Fellows  of 
Catherine  Hall,  I  Jacob  381.  Attor- 
ney-General v .  Johnson^  ante,  190. 


HALL  agaimt  HEWER 


Case  102^^  /2« 


[Lib.  Reg.  1753.  A.  fo.  107  b.] 


In  Chancery, 
7th  Dec.  1753. 


Robert  Hewer  by  his  will  devises  lands  to  trustees  for  a  Younger  chiUl 
term  of  years,  to  raise  6,000/.,  and  afterwards  by  a  letter        '1 1;^''' 

eldest,  but  between  parent  and  children,  or  one  in  loco  parentis,  not  in  the  case  of  a  provision 
by  a  stranger.(l) 


d)  Sec  Ma/hezos  v.  Paul,  3  Swanst.  ,  and  sec  JVest  v.  Lord  Primate  of  Irc- 
334.  Ijady  lAncoln  v.  Pclhant,  !0  laud,  3  13ro.  C.  C.  1-18.  Shercr  v. 
Ves.  166.    Boioles  v.  Boiclcs,  ib,  177;    Uishop,  4  l>ro.  65.  Tcynham  wlW^bb, 
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Hall  (which  was  proved  as  a  codicil)  to  John  Hewer,  his  brother, 
against  and  one  of  the  trustees,  directs  as  follows  :  (2)  I  have  given 
E\^EE.        you  and  Mr.  Hall  a  'power  to  mortgage  for  payment  of 

6,000/."  and  I  beg  that  that  sum  may  be  lent  to  Mr.  Hall, 
and  that  you  will  take  such  securities  from  him  as  he  can 
give,  to  indemnify  you  and  your  children  from  payment  of 
it and  in  case  of  your  death  luithout  children,  I  desire  it 
may  be  secured  to  the  younger  children  of  Mr.  Hall,  He 
devised  by  his  will  his  real  estate  to  John  Hewer  for  life^ 
remainder  to  his  first  and  other  sons  in  tail,  remainder  to 
daughters  in  tail,  and  in  case  of  the  death  of  John  Hewer 
without  such  issue,  then  to  plaintiff,  by  name  of  Humphrey , 
second  son  of  Hall,  in  fee.  James,  the  eldest  son  of  Hall, 
died  in  the  lifetime  of  John  Hewer,  by  which  Humphrey 
became  eldest  son. 

Q.  Whether  Humphrey  is  entitled  to  part  of  the  6,000/. 
under  the  description  of  the  younger  child  of  Thomas  Hall  f 

Lord  Chancellor  Hardwickj5,  after  argument : 

It  is  plain  the  right  to  the  6,000/.  is  contingent.  The 
codicil  directs  the  6,000/.  to  be  lent  to  Hall,  who  was  to 
give  such  security  as  would  indemnify  J ohn  Hewer  and  his 
children. 

The  meaning  was,  that  their  interest  in  the  estate  should 
be  contingent ;  no  part  of  the  money  was  to  be  paid  in  the 
lifetime  of  Hewer  or  his  issue. 
[  204  ]        In  case  of  the  death  of  Hewer  without  issue  (which  means 
issue  at  his  death),  he  desires  6,000/.  may  be  raised  for  the 


2  Ves.  198.  See  also  Sugd.  on  Powers, 
513,  where  it  is  said,  that  this  distinc- 
tion does  not  appear  to  be  attended  to 
at  the  present  day. — See  Windham  v. 
Graham^  1  Russell  331. 

(2)  The  letter  was  as  follows  : — "  I 
"  have  by  my  will  given  you  and  my 
"  good  friend  Mr.  Hall^  a  power  to 

mortgage  my  estate  for  the  payment 
"  of  65OOO/.,  which  I  earnestly  beg  and 
"  recommend  to  you  to  do,  and  that 

sum  may  be  lent  Mr.  Hall ;  and  that 

you  will  take  of  him  such  security  or 
"  shares  of  ships  as  he  can  give  you  to 
"  indemnify  you  and  your  children 
"  from  the  payment  of  that  sum,  or  the 
"  interest  thereof.  Iti  case  of  your 
"  death  without  children,  I  desire  that 


the  6,000/.  may  be  secured  to  the 
"  children  of  Mr.  Hall.  I  make  it  my 
"  last  request  to  you,  that  you  will  do 
every  thing  in  your  power  to  serve 
and  support  my  dear  friend  and  his 
"  family,  and  in  particular  in  what  I 
^'^  above  desire."  The  decree  declared 
that  the  sum  of  6,000/,  directed  to  be 
secured  to  the  younger  children  of 
Thomas  Hall,  deceased,  and  the  in- 
terest thereof,  belonged  to,  and  ought  to 
be  divided  amongst  such  persons  as  were 
the  younger  children  of  the  said  Thomas 
Hall,  living  at  the  time  of  the  death  of 
the  said  John  Hewer,  the  executor,  and 
th  it  the  said  younger  children  were  en- 
titled thereto  in  equal  proportions. 
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younger  children  of  Hall.  Then,  and  not  till  then,  it  be- 
comes a  charge. 

Q.  Who  are  intitled  to  it  ? 

Argued  for  the  plaintiff,  that  he  is  intitled  to  a  part,  as 
being  a  younger  child  at  the  death  of  the  testator. 

On  the  other  side  two  arguments  were  offered  : 

1st,  That  the  plaintiff  is  to  be  considered  as  an  eldest  son 
quoad  hoc,  because  the  testator  has  given  him  the  inherit- 
ance of  this  estate. 

2d,  The  testator  meant  such  as  should  be  younger  children 
at  the  time  the  contingency  happened. 

The  1  st  goes  too  far.  There  is  no  case  where  the  Court 
has  considered  a  younger  child  as  an  eldest,  but  between 
parent  and  children,  or  those  who  stand  in  loco  parentis. 
This  is  the  case  of  a  stranger. 

2d  Reason  holds.  Am  of  opinion,  the  6,000/,  did  not  vest 
till  the  death  of  John  Hewer,  and  then  in  such  persons  as 
were  at  that  time  younger  children  of  Hall ;  consequently^ 
plaintiff  is  not  entitled. 


Hall 
against 
Hewer, 


LETHEULLIER  against  TRACEY. 


Case  103. 


[Lib.  Reg.  1753.  B.  fo.  490  b.] 


In  Chancery, 
10th,  nth, 
12th  Dec.  1753. 


Sir  William  Dodwell,  by  his  will  22d  April,  1751?  de- 
vised all  his  manors,  messuages,  lands,  &c.  to  his  daugh- 
ter, Mary  Dodiuell,  (now  wife  of  defendant  Tracey)  for 
life,  remainder  to  trustees  to  preserve,  &c.,  remainder  to  her 
first  son  in  tail  male,  remainder  to  every  other  son  in  tail 
general ;  and  gave  all  his  personal  estate  to  trustees,  to  be 
laid  out  in  land  ;  and  settled  upon  his  daughter  and  her 
issue,  in  such  manner  as  he  had  devised,  his  manors,  &c.  ; 
and  in  case  his  said  daughter  should  die  tuithont^  issue  of  her 
body  living  at  her  decease,  then  he  devised  unto  trustees  [and 
their  heirs]  his  manors,  messuages,  lands,  &c.  and  also  all 
his  personal  estate,  to  be  laid  out  as  aforesaid,  upon  trust  to 


[S.  C.  3  Ken. 
40.  3  Atk.  774. 
Harg.  MSS.] 

Contingency 
contincd  to  the 
next  limita- 
tion, and  not 
ride  over  all 
the  subsequent 
luiiitations. 
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receive  the  rents  and  profits  thereof  annually,  as  well  of  the 
lands  so  to  be  purchased,  as  all  other  the  premises  so  as 
aforesaid  devised  to  them,  and  lay  out  the  same  in  the  pur- 
chase of  lands  of  inheritance  in  the  county  of  Gloucester ^  or 
some  adjacent  county,  and  also  the  rents  thereof,  until  his 
cousin.  Sir  Henry  Nelthorpe,  should  attain  his  age  of 
tvi^enty-one  years.  And  then  the  vriil  goes  on  in  these  v^ords  : 
Item^  I  give  and  devise  all  my  manors,  &c.  to  my  said  cou- 
sin. Sir  Henry  Nelthorpe^  after  he  shall  have  attained 
twenty-one  years  (taking  the  name  of  Dodwell),  for  life, 
without  impeachment  of  waste,  [remainder  to  trustees  and 
their  heirs  to  preserve  contingent  remainders]  with  remain- 
der to  his  first,  &c.  sons  in  tail  male,  remainder  to  his  daugh- 
ters in  tail.  And  in  default  of  such  issue,  or  in  case  the  said 
Sir  Henry  NeltJiorpe  shall  happen  to  die  before  he  attain  his 
said  age  of  twenty- one  years,  and  without  issue,  then  to 
Smart  Letheullier  (taking  the  name  of  Dodwell)  for  life,  with 
remainders  to  his  sons  in  tail  male,  with  remainder  to  Charles 
Letheullier  for  life  (taking  the  name  of  Dodwell)^  with  re- 
mainder to  his  sons  in  tail  male  3  and  for  default  of  such 

issue  .    And  then  there  is  a  large  blank  left,  without 

further  disposition.  (1) 

The  testator's  daughter  married  defendant  Tracey,  and 
has  issue  a  son,  who  is  defendant  in  this  cause. 

Sir  Henry  Nelthorpe  is  dead  without  issue,  and  the  trus- 
tees having  purchased  several  estates  by  decree,  their  ac- 
counts were  to  be  passed  before  a  Master,  and  a  conveyance 
was  to  be  made  of  the  purchased  estates  to  the  uses  of  the 

will ;  which  being  prepared,  were  laid  before  Master  , 

who  approved  thereof ;  and  on  exceptions  to  his  report  so 
approving  the  draft  of  conveyance  : 

Question.  In  what  manner  the  limitations  to  the  Letheul- 
Hers  were  to  be  penned  ? 

For  the  plaintiff  it  was  insisted,  that  they  were  vested  re- 
mainders, to  take  place  after  failure  of  issue  of  testator's 
daughter  5  and  that  the  words  i7i  default  of  issue  living  at 
her  death  were  to  be  construed  according  to  the  intention 
of  the  testator  :  that  the  words  living  at  her  death  were 
for  that  purpose  either  to  be  rejected,  or  confined  to  the 
next  limitation  to  the  trustees  during  the  minority  of  Sir 


(!)  The  editor  has  compared  the  will  as  given  at  length  in  Atkins  with  the 
Register's  Book,  and  finds  it  correct. 
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Henry  Nelthorpe,  and  not  to  run  over  all  the  subsequent  Letheul- 
limitations.  ^^^^ 
On  the  other  side  it  was  contended,  the  subsequent  limita-  r^i^fl^t 

,  X  RACEY* 

tions  are  contingent,  and  that  those  words  must  have  their 
proper  meaning,  and  affect  ail  the  subsequent  limitations. 
Lord  Hardwicke,  Chancellor, 

In  construction  of  wills  the  intention  governs;  in  this  [In  construe- 

1        '11  •      lie  tion  of  Wills, 

case  I  am  to  find  that  out,  as  arising  on  the  will  itselr ;  and  the  intentioa 
particular  words  are  to  have  such  construction  as  they  will  ^°JtlcuUr^'''^ 
bear  agreeable  to  that  intention.  words  are  to 

Testator  intended  to  entail  his  estate  to  several  persons  agreeably  to 
who  are  to  take  his  name ;  nothing  shews  his  intention  t^at  mtention. 
stronger  than  the  clauses  of  obligation  to  take  his  name. 

The  clause  in  question  comes  under  two  divisions  : — 

1st,  As  to  his  real  estate  devised. 

2d,  As  to  the  money  to  be  laid  out. 

To  1st,  All  the  limitations  of  his  real  estate  devised  are 
legal  limitations,  except  the  chattel  interest  in  the  trustees 
during  the  minority  of  Sir  Henry  Nelthorpe, 

As  to  2d,  A  trust  is  created  to  the  same  uses  as  the  legal 
estate. 

Q.  To  what  limitations  the  legal  estate  is  devised  ? 

1st  Question.  Whether  the  limitation  to  Sir  Henry  Nel- 
thorpe is  contingent  on  the  daughter  dying  without  issue 
living  at  her  death  ?  or,  whether  it  is  a  vested  remainder  ? 

2d  Question.  Suppose  the  limitation  to  Sir  Henry  Nel- 
thorpe is  contingent,  whether  the  remainder  to  Letheullier  . 
is  so  ? 

He  then  states  the  limitation,  and  observes,  the  limitation      |^  207  ] 
to  his  daughter's  first  son  in  tail  male  was  by  mistake;  for 
the  other  sons  all  take  an  estate  in  tail  general. 

The  remainder  to  the  trustees  during  the  minority  of  Sir 
Henry  Nelthorpe  is  a  determinahe  fee  (3).    Then  comes  a 


(2)  See  Humphrey  v.  Taylcur^  ante 
138.  Robinson  v.  Robinson,  1  i3urr. 
38.  3  Bro.  P.  C.  1 80.  Doe  v.  Jlpin, 
4  T.  R.  82.  Doe  v.  Cooper,  1  East. 
229.  Fra?ik  v.  Siovin,  3  East.  548. 
Pierson  v.  Vtckers,  5  East.  548.  Murlh- 
zoaite  v.  Jenkinson,  2  B.  &  C.  357. 
Doe  V.  Ilarvcy,  4  B.  &  C.  Oil.  Spald- 
ing V.  Spalding,  Cro.  Car.  185.  Nezc- 
land  V.  Shcppard,  2  P.  Wms.  194. 
Jenkins  v.  Denies,  4Madd.  67.  See 


Doe  V.  Uallen,  8  T.  R.  5.  Attorney- 
General  v.  Sutton,  1  P.  Wms.  754. 
Doe  V.  Goff,  1 1  East.  6(38.  Jcsson  v. 
Wright,  2Bligh  X.—'Sqg  Austin  v.  Tay- 
lor, post.  377,  475. 

(3)  This  passage  is  irrecoiicileable 
with  the  i\eference  stated  above  to  have 
been  made,  by  Lord  JIardzcickc,  to  the 
interest  of  tlie  trustees,  for  he  is  there 
matle  to  speak  of  that  interest  as  a 
chattel  interest.    Mr.  Fearn,   in  his 
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substantive  clause,  viz.  Item,  I  give  to  Sir  Henry  Nelthorpe^ 
at  twenty-one. 

Q.  Whether  the  contingency  arising  from  the  words,  in 
case  my  daughter  shall  die  ivithout  issue  living  at  her  death,'' 
shall  run  over  all  the  subsequent  remainders  ?  Of  opinion 
they  shall  not. 

I  agree,  if  the  legal  estate  had  been  given  to  the  daughter 
and  her  issue,  and  then,  after  these  words,  the  whole  had 
been  given  to  trustees,  and  all  the  subsequent  limitations 
had  been  only  declarations  of  that  trust,  in  such  case  these 
words  would  have  extended  to  the  whole.  That  is  not  the 
present  case. 

I  am  of  opinion,  testator  intended  to  confine  the  con- 
tingency to  the  trustees.  He  thought  his  daughter  might 
die  under  age  and  without  issue  in  the  minority  of  Sir  Henry 
Nelthorpe;  and  in  such  case  he  gave  the  estate  to  trustees, 
to  be  accumulated,  till  Sir  Henry  Nelthorpe  attained  twenty- 
one. 

Q.  If  the  subsequent  limitations  to  Letheullier  are  con- 
tingent ?  Am  of  opinion,  they  are  not.  The  limitation  to 
Sir  Henry  Nelthorpe  is  a  vested  remainder.  It  would  have 
been  so  if  the  testator  had  lived  till  Sir  Henry  Nelthorpe  at- 
tained twenty-one ;  in  which  case  there  would  have  been  no 
need  of  the  limitation  to  the  trustees,  but  the  limitation  to 
Sir  Henry  Nelthorpe  would  have  vested  on  testator's  death. 

Then  the  subsequent  limitation  is  in  default  of  such  i^sue, 
or  if  Sir  Henry  Nelthorpe  die  under  twenty- one,  and  without 
issue. 


Treatise  on  Contingent  Remainders,  p. 
225,  considers  Lord  Hardwicke  to  have 
held,  that  the  trustees  took  a  determin- 
able fee;  and  the  report  by  Mr.  At- 
kins^ (who,  it  appears,  was  counsel  for 
the  defendants  in  the  cause.)  makes 
Lord  Hardwicke  to  hold,  that  the  in- 
terest of  the  trustees  was  a  determin- 
able fee,  and  makes  no  mention  of  any 
assertion  that  the  trustees  took  a  chattel 
interest.  If  Lord  Hardwicke  did  hold 
that  the  trustees  took  a  determinable  fee, 
the  decision  that  the  remainders  over 
were  vested,  seems  at  variance  with  the 
established  rule,  that  a  remainder  after 
a  determinable  fee  cannot  be  vested. 
— In  the  case  of  Warier  v.  Hutchinson, 


1  B.  &  C.  it  was  attempted  to  reconcile 
the  decision  in  Letheullier  v.  Tracey  to 
above-mentioned  rule. — According  to 
subsequent  cases,  it  would  appear  that  a 
devise  to  trustees,  similar  to  the  above, 
would  be  now  held  not  to  give  them  a 
fee,  but  only  a  chattel  interest.  See 
Warier  v.  Hutchinson^  1  B.  &  C.  721. 
Stanley  v.  Stanley^  16  Ves.  491.  See 
Goodtitle  v.  Whitby^  1  Burr.  222. 
Doe  V.  Ui\derdown^  Willes,  293.  Doe 
V.  Lea^  3  T.  R.  41.  Mansfield  v.  Du- 

gard^  1  Eq.  Ca.  Ab.  195.  As  to  the 

cases  where  trustees  have  been  held  to 
take  a  fee,  and  where  only  a  chattel 
interest,  see  Wright  v.  Pearson,  post, 
362,  and  note. 
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These  words^  in  default  of  such  issue,  relate  in  default  of 
issue  of  all  the  persons  to  whom  the  estate  is  before  limited. 
No  stress  can  be  laid  on  the  latter  words,  which  are  only  to 
express  his  intent  in  the  particular  event^  and  do  not  weaken 
the  former  words. 

This  construction  is  agreeable  to  the  rules  of  law^  and  to 
the  cases  cited,  which  go  further  than  the  present,  and  are 
strong  authorities  to  shew,  that  general  words  shall  be  con- 
lined  to  particular  limitations,  according  to  the  intention. 
JVapper  v.  Sanders,  Hut.  118.  which  was  construction  on  a 
feoffment ;  and  Luxford  v.  Clieeke,  3  Lev.  125.  Raym.  427. 

The  cases  cited  on  the  other  side  were,  Bellasis  v.  Uth- 
waite  (4),  1 1th  February  1737.  Sheffield  v.  Earl  of  Orrery  (5) . 
But  they  are  both  so  particular,  they  cannot  be  precedents 
in  other  cases. 

This  was  clearly  the  intention  of  the  testator ;  and  there 
is  greater  reason  for  this  construction  in  the  present  case 
than  was  in  Napper  v.  Sanders,  and  Luxford  v.  Cheeke. 
.  Let  the  conveyance  be  made  to  the  daughter,  remainder 
to  her  sons  and  daughters,  as  in  the  will,  and  then  in  default 
of  such  issue,  to  Smart  Letheullier,  with  remainders  over, 
as  in  the  will,  leaving  out  the  intermediate  remainders  to 
the  trustees  during  the  minority,  and  to  Sir  Henry  Nel- 
thorpe. 

In  consequence  of  the  above  determination,  a  question  was 
made  by  defendant's  counsel,  whether  those  words  in  default 
of  such  issue  of  Mary  T racey,  testator's  daughter,  would  not 
give  her  an  estate  tail  ?  because  the  limitation  to  her  first 
son  being  in  tail  male,  in  case  such  son  should  die  leaving 
only  a  daughter,  that  daughter  could  not  take,  but  the  estate 
would  go  over  to  Letheullier,  unless  Mary  Tracey  took  an 
estate  tail :  and  Langley  v.  Baldwin  (6),  was  cited  as  an 
authority.  This  point  was  ordered  to  be  spoke  to  the  next 
Monday,  Afterwards  put  off  to  Monday  14th  January  1754. 

Post.  220. 


Letheul- 
lier 

against 
Tracey. 

[  208  ] 


Davis  V.  Nor- 
ton, 2  Wnis. 
390.;  and  Selby 
V.  Selby,  MS. 
which  was  not 
c'lted.  Jones  v. 
Westcnmhey 
Free,  in  Ch. 
31(».  which  was 
cited  for  plain- 
tiff. 


(4)  1  Atk.  426. 


(5)  3  Atk.  284. 


(6)  1  Eq.  Ca.  Abr.  185. 
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Case  104.  JORDAN  against  HOLKHAM  [HOLCOMBE]. 


In  Chancery, 

Dec.  14, 
1753. 

Estate  given  to 
a  wife  during 
widowhood, 
with  remainder 
over ;  it  is 
good  as  a  limit- 
ation ;  but  if 


[Lib.  Reg.  1753.  A.  fo.  31  a.] 


On  exceptions  to  answer. 

Barret  Boiuen,  by  will  27tli  October  1727^  devises  his 
land  to  his  wife  during  her  widowhood;  and  if  it  shall  hap- 
pen my  wife  shall  marry  again^  then  my  daughter  Mary 
shall  enter^  provided^  if  my  wife  marry  and  survive  my 
daughter^  the  estate  shall  return  to  her.  (2) 


given  over  on 
her  marrying 
again  within  a 
limited  time,  it  operates  as  a  forfeiture.  (1) 


(1)  See  Fearn  Cont,  Rem.  240. 

(2)  The  facts  of  this  case  are  not 
given  in  the  Register's  book ;  but  there 
is  aa  entry  of  the  14th  of  Decem- 
ber, the  day  mentioned  above,  of  the 
cause  having  come  on  to  be  heard  when 
the  bill  was  dismissed.  The  Editor  has 
examined  the  original  bill  and  answer 
in  the  Six  Clerk's  office,  from  which  it 
appears  that  the  testator  devised  all  his 
real  estate  to  Mary  Bowen^  his  wife, 
during  her  widowhood,  she  paying  out 
of  the  income  of  the  said  estate  the 
yearly  sum  of  30/.  for  the  maintenance 
and  education  of  his  daughter,  Mary 
Bowen,  until  she  was  seventeen  years 
of  age,  at  which  time  he  gave  his  said 
daughter  the  sum  of  600/.,  to  be  paid 
by  her  said  mother  ;  and  after  the  de- 
cease of  his  said  wife,  he  gave  and  be- 
queathed to  his  said  daughter  all  his  said 
real  estate,  and  to  the  heirs  of  her  body 
for  ever ;  and  after  the  decease  of  his 
said  wife  and  daughter,  leaving  no  issue 
or  heirs  of  her  body  behind  her,  then 
his  will  and  intent  was  that  all  his  said 
real  estate  should  descend  and  come 
unto  the  right  and  possession  of  such 
son  of  J.  Jordan,  as  his  said  wife  should 
nominate  and  appoint,  and  for  want,  of 
such  appointment,  he  gave  the  said  es- 
tate to  the  plaintiff,  the  son  of  John 
Jordan  and  his  heirs  for  ever ;  and  then 


the  will  proceeded,  "  and  be  it  further 
"  known  that  my  will  is,  that  if  it 
"  should  so  happen  that  my  wife,  after 
my  decease  should  marry  again,  that 
"  then  and  at  that  time,  my  said  daugh- 
ter  shall  immediately  enter  into  pos- 
"  session,  and  enjoy  all  my  said  land, 
"  &c. ;  and  be  it  provided,  that  in  case 
my  said  wife  should  marry  and  sur- 
vive  my  said  daughter,  it  is  my  will 
that  my  said  estate  should  return  to 
my  wife,  she  paying  30/.  a-year  to 
"  the  maintenance  and  education  of  J, 
"  Jordan,  (the  plaintiff,)  who  is  to  en- 

joy  the  estate  after  her  days."  • 

The  daughter  attained  seventeen,  and 
died  :  shortly  after  the  death  of  the 
daughter,  the  widow  intermarried  with 
George  Holcombe,  and  about  five  years 
after  died,  leaving  her  husband  surviv- 
ing her.  Upon  her  death,  she  having 
made  no  appointment,  the  plaintiff, 
John  Jordan,  entered  into  possession, 
of  the  premises,  and  filed  his  bill  against 
the  husband,  George  Holcombe,  pray- 
ing that  he  might  pay  the  fjaid  yearly 
sum  of  30/.  from  the  time  of  his  mar- 
riage with  the  said  widow  to  the  time 

of  her  decease.  -The  answer  denied 

that  the  contingency  had  happened  upon 
which  the  said  sum  became  payable. — 
And  further  stated  that  it  was  not  cer- 
tain that  the  plaintiff  would  have  been 
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Lord  Hardwicke,  Chancellor^  took  a  distinction  :  when 
an  estate  is  given  during  widowhood^  with  remainder  over ; 
in  that  case  she  takes  an  estate  for  life^  determinable  on  her 
marrying;  and  the  remainder  over  takes  effect  on  deter- 
mination of  her  estate  either  by  death  or  marriage.  In  the 
present  case  it  is  given  dm'ing  widowhood,  with  remainders 
over  on  her  marrying  again  within  a  limited  time,  that  is,  in 
the  lifetime  of  his  daughter,  and  is  by  way  of  forfeiture. 


Jordan 
against 

HOLKHAM. 


entitled  to  the  estate  after  the  decease 
of  the  widow,  as  Jordan  had  two  other 
sons,  to  either  of  whom  the  widow 
might  have  appointed,  but  admitted 
that  no  such  appointment  was  made. 


 It  appears   from   the  Register's 

book  as  above,  that  the  bill  was  dis- 
missed. The  statement  in  the  text  that 
the  case  came  on  upon  exceptions  must 
be  erroneous. 


/         ANONYMOUS.  Case  105. 

Lincoln's  Inn 

On  motion  for  an  injunction  to  stay  lessee  from  working  HaU,  iSthJan. 
a  coal-pit  irregularly,  and,  as  was  said,  detrimentally  to 
plaintiff,  the  lessor. 

Lord  Hardwicke  said,  the  Court  grants  injunction  to  Court  with 
stay  working  of  a  colliery  with  great  reluctance,  from  the  ^rautgTi^unc- 
great  inconvenience  it  occasions  3  and  never  will  do  it,  but  tion  to  stay 
where  there  is  a  breach  of  an  express  covenant,  or  an  un-  c^o^ij^ry^^ij 
controverted  mischief.     The  present  case  did  not  come 
within  either  of  those  reasons,  and  therefore  injunction  was 
refused. 


(1)  See  Clavering  v.  Clavering,  2  P.  Wms.  388.  S.  C.  2  Eq.  Ca.  Abr.  589. 
See  18  Ves.  516.  where  this  case  is  referred  to  by  Lord  Eldon. 
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Case  106. 


LORD  FAULCONBERG  against  PEIRCE. 


19th  Jan.  1754. 


If  on  issue 
directed,  the 
Judge  certi- 
fies, that  the 
weight  of 
evidence  was 
against  the 
verdict. 
Court  will 
order  a  new 
trial. 


[No  Entry.] 


Two  issues  directed  out  of  Chancery^  relative  to  the  right  of 
towing  vessels  on  the  river  Tees,  Both  found  for  plaintiff  at 
law,  and  the  Judge  certified  he  was  satisfied  with  the  verdict 
on  the  first  issue ;  but  as  to  the  second^  though  there  was 
evidence  for  the  plaintiff,  yet  he  thought  the  weight  of 
evidence  was  for  the  defendant. 

Lord  Hardwicke,  Chancellor,  directed  the  second  issue 
to  be  tried  again  3  and  said,  this  Court,  in  that  respect,  will 
go  further  than  courts  of  law  can ;  for  if  a  verdict  is  not 
against  evidence,  as  this  was  not,  court  of  law  cannot  grant 
a  new  trial ;  but  Court  of  Equity  will,  in  order  to  have 
justice  done  :  for  the  verdict  must  be  such  as  will  satisfy  the 
conscience  of  this  court. 


[If  a  verdict  is 
not  against 
evidence,  a 
court  of  law 
cannot  grant 
a  new  trial ; 
but  a  court  of 
equity  will,  for 
the  verdict  must  satisfy  the  conscience  of  the  court  ]  (1) 


(1)  See  Kichards  v.  Si/mes,  2  Atk. 
319.  Fawkes  v.  Chadd,  2  Dick.  576. 
Ex  parte  Kensington^  Coop.  96.  O'Con- 
nor V.  Cooky  8  Ves.  536.    Cleeve  v. 


Gascoine,  post  323.  4  Ves.  206. 
Earl  Darlington  v.  Bowes ,  1  Eden. 
770.  Pemberton  v.  Pemberton,  11 
Ves.  50. 


Case  107.  GRIMMETT  against  GRIMMEIT. 


20th  and  21st  [Reg.  Lib.  1753.  A.  fo.  199.]  , 

Feb. 1754.  

25i^Ha?<i^^'     William  Grimmett,  by  will  13th  March  1749,  devises 

MSS.]          to  his  brother  James  Grimmett  the  sum  of  20/.  a-year, 

One  devises 

money  to  a  charity,  and  directs  it  to  be  laid  out  in  the  public  funds,  till  the  whole  can  be 
laid  out  in  the  purchase  of  lands  to  the  satisfaction  of  his  trustees  :  held,  not  within  the 
statute  of  mortmain.  (1) 


(1)  See  Widmore  v.  Woodroffe^ 
post  636.  Attorney-Generalx.  Parsons^ 
8  Ves.  186.  Walker  y.  Denne,  2  Ves. 
jun.  170.     Soresby  v.  HoUins^  cited 


3  Ves.  50.  Carter  v.  Huiton,  14  Ves. 
539.  Grieves  v.  Case,  2  Cox.  301. 
S.  C.  1  Ves.  jun.  548.  English  v.  Ord^ 
Highm.  Mortm.  82. 
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during  his  life,  to  be  paid  him  half-yearly  out  of  the  interest  Grimmett 
money  in  the  public  funds,  or  mortgages,  or  any  his  real  or  q^'^.^^j^^^ 
personal  estates  of  which  he  should  stand  invested  ;  and 
gives  the  rest  and  residue  of  his  real  and  personal  estates  to 
his  wife  for  life,  and  to  dispose  of  at  her  death ;  and  then 
directs  the  remainder  of  his  estate  after  his  wife's  death  to 
be  divided  into  twenty-four  parts,  nineteen  of  which  he  dis- 
poses of :  and  by  codicil  dated  the  next  day,  he  directs  the 
remaining  5-24ths,  after  the  death  of  his  wife,  and  payment 
of  his  debts  and  legacies,  and  also  20/.  a-year  after  the  death 
of  his  brother,  to  be  applied  in  clothing  and  educating 
twenty  poor  boys,  sons  of  parishioners  of  Brighlhelmstone 
in  Sussex,  in  the  principles  of  the  Protestant  religion, 
agreeably  to  the  present  national  and  established  church  of  [  211  ] 
England,  and  in  reading,  writing,  arithmetic,  merchants 
accounts,  and  navigation  ;  none  to  be  admitted  after  eight, 
or  continued  after  fifteen.  And  his  will  and  pleasure  is  ex- 
pressed to  be,  that  the  5-24ths  of  his  estate,  after  his  debts 
and  legacies  paid,  together  with  the  20/.  a-year  after  the 
death  of  his  brother,  or  which  should  be  deemed  as  an 
equivalent  to  the  20/.  a  year  (5/0/.  to  be  invested  in  some  of 
the  public  funds  where  there  is  a  parliamentary  security), 
to  stand  in  the  name  of  trustees,  until  the  whole  can  be  laid 
out  in  the  purchase  of  lands  to  the  satisfaction  of  the  go- 
vernors and  trustees  (whom  he  appointed),  which  lands  are 
directed  to  be  purchased  in  the  names  of  the  trustees  to  the 
uses  aforesaid ;  that  is,  the  interest,  profits  and  rents  of  the 
5-24ths  6{  his  estate,  together  with  the  interest,  profits  and 
rents  of  the  said  570/.  after  the  death  of  his  mother,  or  the 
lands  which  should  be  purchased  therewith,  should  be  ap- 
plied annually  for  ever  in  clothing  and  educating  twenty  poor 
boys  as  aforesaid. 

The  testator  left  no  real  estate. 

Two  Questions.  1st,  Whether  the  devise  to  the  charity 
is  within  the  statute  of  mortmain,  and  void  ? 

2d,  If  it  is.  Where  the  money  so  devised  shall  go  ?  whether 
to  the  next  of  kin  of  testator,  or  pass  to  the  wife  as  part  of 
the  residuum  ? 

On  behalf  of  the  charity  was  cited  Soreshj  v.  \Hollins,  (2)     Sarcsh,  v. 
6th  August  1740.  iioUins. 

John  Naylor  desires  his  executors  within  twelve  months 


C2)  9  Mod.  2'2l. 
s 
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Grimmett    J^i^ter  his  decease  to  settle  and  secure  by  purchase  of  lands 
against      of  inheritance,  or  otherwise,  as  they  should  be  advised,  out 
Grimmett.       j^jg  personal  estate,  one  annuity  or  yearly  payment  of  50^. 

to  be  paid  yearly,  and  distributed  for  ever,  by  his  executors^ 
their  heirs  and  assigns,  among  the  poor  and  indigent  people 
of  Leek  in  Staffordshire^  in  such  manner  as  they  should 
think  fit ;  and  also  to  settle  and  secure  one  other  annuity  of 
hi,  to  be  paid  yearly  to  the  vicar  of  JLeek  for  the  time  being, 
for  ever,  for  preaching  an  annual  sermon  on  every  12th  of 
October. 
[  212  ]         Lord  Chancellor  : 

The  only  question  is,  v^^hether  the  devise  of  the  tvro  an- 
nuities to  charitable  uses  is  void  by  statute  of  mortmain  ? 

The  testator  directs  his  executors  should  settle  and  secure 
by  lands  of  inheritance,  &c.  and  if  testator  had  rested  upon 
such  first  words,  this  devise  would  have  been  clearly  void ; 
but  then  he  goes  on  in  the  disjunctive,  or  otherwise  as  they 
A  -        shall  be  advised, 

(^^i^t^^  i*- / C/^^^^Y      ^  devise  is  in  the  disjunctive,  and  leaves  the  executors 
^  to  two  methods  to  do  a  particular  thing;  the  one  lawful,  the 

V.  Grayson  v    ^^^^^^  prohibited  by  law;  can  any  court  say,  because  one 
Atkinson,         method  is  unlawful,  that  therefore  the  other  is  so  too,  and 
'    '     the  whole  bequest  is  void?  No;  for  if  one  method  is  lawful 
that  shall  be  pursued  and  take  effect.  Decreed,  the  devise  to  be 
good,  and  the  money  to  be  invested  in  South  Sea  annuities. 

It  was  insisted  for  the  charity,  that  there  is  an  election  in 
the  present  case  in  the  trustees,  either  to  lay  out  the  money 
in  land,  or  continue  it  in  the  funds. 
Lord  Hardwicke,  Chancellor  : 
This  is  not  a  clear  case. 

Q.  If  this  is  a  good  and  valid  disposition  of  the  570/.  and 
5-24ths  of  remainder  of  testator's  estate  ?  or  void  by  statute 
of  mortmain  ? 

I  think  it  would  be  hard  construction  to  say  such  a  chari- 
table bequest  is  void  by  the  statute.  If  a  person  directs 
money  to  be  laid  out  in  lands  for  a  charitable  use,  it  would 
be  void,  although  the  Court  would  order  the  money  to  be 
placed  in  the  funds  till  the  purchase  is  made.  So  where  a 
man  gives  it  in  such  manner,  that  the  land  to  be  purchased 
[Where  there   is  the  final  end  and  thin^  ffiven.  But  where  there  is  sufiicient 

IS  a  di5crc- 

tionary  power  in  trustees  to  lay  out  the  money  in  the  funds  or  in  land,  such  a  devise  is 
good.  (3)]  ^ 

(2)  See  cases  in  note  (1)  and  see  Attorney  General  v.  Goddard.  1  Turner 
&  Russ.  348. 
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room  for  the  Court  to  say  there  is  a  discretionary  power  in  Grimmett 
the  trustees  to  lay  the  money  out  one  way  or  other^  either  in  against 
the  funds  or  in  lands^  I  have  determined  such  a  devise  to  be  G^^^^^^^'^'^* 
good,  as  in  Soreshy  v.  Hollins,  and  Grayson  v.  Atkinson,      [  213  ] 
7th  November  1752. 

I  am  of  opinion  there  is  room  to  construe  this  bequest 
with  such  latitude. 

I  do  not  lay  any  weight  on  the  directions  to  place  the 
money  in  the  funds  in  the  first  place ;  for  that  would  be  to 
make  the  validity  of  a  will  depend  upon  the  order  of  the 
words.  The  direction  is,  to  place  the  money  in  the  funds 
until  laid  out  in  lands  to  the  satisfaction  of  the  trustees. 

When  can  that  be  !    Not  while  this  statute  is  in  force.  ^^^^f 

money  to 

Suppose  it  had  been,  till  bylaw  it  may  be,  such  bequest  charity  till  by 

would  be  good.    Those  words  must  mean,  when  the  trustees  '^^^  in\aud 

approve  of  laying  it  out ;  that  cannot  be  while  the  statute  is  good.] 
of  mortmain  is  in  force  j  it  would  be  to  act  contrary  to  their 
trust. 

It  was  said,  the  rule  of  construction  as  to  devise  of  money  [^^'^  '""^^ 

*  .11,.  .  1    o        ^  construction 

to  be  lam  out  m  lands,  is  the  same  now  as  it  was  beiore  the  as  to  a  devise 
statute  of  mortmain.    That  is  true.    But  suppose  the  trus-  ^a^J'o^tTnbma 
tees  in  this  case  would  not  act,  the  trust  would  devolve  on  is  same  now  as 
the  Court,  and  1  would  order  the  money  to  be  placed  in  the  ihrstatutrof 
funds,  and  not  invested  in  lands.    Sir  Joseph  Jekyl  always  mortmain,] 
did  so  before  the  statute. 

I  would  not  be  understood  to  set  up  a  different  rule  of 
construction  of  wills  since  the  statute  of  mortmain,  from 
what  prevailed  before  ;  this  would  in  my  opinion  have  been 
a  sound  rule  before  the  statute. 

An  observation  arises  on  the  face  of  the  will,  as  if  testator 
had  thought  this  bequest  might  continue  on  government  se- 
curities for  ever. 

He  directs  the  application  of  the  interest,  profits,  and 
rents  of  the  5-24ths,  and  of  the  570/.,  or  of  the  lands  which 
should  be  purchased  therewith;  it  being  in  the  disjunctive, 
seems  to  give  an  election.  The  words  for  ever,  are  applic- 
able to  both  alternatives. 

No  mischief  will  follow  from  hence.  This  is  a  different 
sort  of  charity  from  those  pretended  ones  in  times  of  popery 
and  monkery.  ^ 


s  1 
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Case  108. 


POLE  against  FITZGERALD. 


In  the  House 

of  Lords, 
28th  Feb.  and 
1st  March 
1754. 
S.  C.  4Bro. 
P.  C.  oct.  Ed. 
page  439. 
Valued  po- 
licy free  of 
average  on 
a  privateer 
going  on  a 
cruize  for  four 
months.  The 
crew  mutiny 
and  bring  the 
ship  home  a 
fortnight  be- 
fore the 

cruize  so  insured  would  have  determined. 


On  writ  of  error  in  tlie  House  of  Lords,  from  the  judgment 
of  tiie  Exchequer  Chamber,  which  had  reversed  the  judg- 
ment of  the  Court  of  King's  Bench,  Question  was^  Whether 
the  policy  of  insurance  (which  was  on  a  privateer  for  four 
months  cruize)  was  broke  and  forfeited,  by  reason  that  the 
crew  mutinied,  and  brought  the  ship  home  a  fortnight  be- 
fore the  time.  The  Judges  gave  their  opinion  seriatim,  and 
all  with  the  judgment  of  the  Exchequer  Chamber,  except 
the  four  Judges  of  the  King's  Bench,  viz.  Lee,  Chief  Jus- 
tice (who  was  ill,  and  could  not  attend,  but  sent  word  so  to 
the  House),  Wright,  Justice,  Dennison,  Justice,  and  Foster, 
Justice. 

Held  the  policy  not  broke.  (1) 

Lord  Hardwicke,  Chancellor,  then  delivered  his  thoughts : 
There  are  three  sorts  of  insurances  ;  one  proper,  and  two 
improper.    1st,  The  proper  insurance  is  called  an  open  in- 
surance.   2d,  Interest  or  no  interest.    3d,  A  valued  policy. 
The  present  is  of  the  last  sort,  but  is  made     free  of 
average so  that  the  insurer  is  not  liable  but  in  case  of 
a  total  loss. 

I  am  of  opinion  there  is  in  this  case  only  a  partial  loss. 
The  insurance  is  on  the  ship,  furniture,  &c.,  and  not  on  the 
cruize,  nor  on  the  ship's  capacity  to  cruize.  The  word 
cruize  is  nowhere  mentioned,  but  under  that  part  where  li- 
berty is  given  to  sail  to  any  part,  &c.,  find  it  is  properly  a 
liberty  to  cruize.  It  was  necessary  to  take  notice  of  the  in- 
tention to  cruize,  because  that  is  an  extraordinary  peril ; 
and  if  it  had  not  been  mentioned,  it  would  be  a  fraud  on  the 
insurer;  like  a  person  insuring  his  ship  when  it  is  on  a 
voyage,  knowing  it  to  be  in  extraordinary  peril,  or  to  have 
suffered  a  damage,  and  does  not  communicate  it  to  the  in- 
surer, it  is  a  fraud. 

nary  peril,  or  to  have  suffered  damage,  and  does  not  communicate  it  to  the  insurer,  it-is  a  fraud.] 

[  215  ]        The  whole  question  depends  on  the  words,     free  of 
average."    It  is  impossible  to  say  here  is  a  total  loss. 


[If  a  person 
insure  a  ship 
when  on  a 
voyage,  know 
ing  her  to  be 
in  extraordi- 


(1)  See  Park  on  Insurance,  170.  See  the  cases  cited  4  Bro.  P.  C.  445.  in 
notes,  Octo.  Edn. 
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The  mutiny  of  the  crew  is,  to  be  sure,  within  the  policy ;  Pole 
but  only  a  fortnight  of  the  cruize  was  interrupted,  and  that  against 
at  the  latter  end  of  it ;  and  is  the  same  as  if  such  interrup-  Fitzge- 
tion  had  been  at  the  beginning  or  in  the  middle  part  of  the 
time. 

Suppose  the  policy  had  been  an  open  one,  such  an  inter-  [in  an  open 
ruption  would  have  been  only  an  average  loss  in  such  case  ;  ^g^^J^^tj^^^® 
and  if  it  would  on  an  open  policy,  it  is  strange  to  make  the  would  have 
same  accident  amount  to  a  total  loss  on  a  valued  policy  free  average  losT] 
of  average.    This  is  in  my  opinion  decisive  of  the  question. 
As  the  present  policy  is  free  of  average,  and  the  loss  is  only 
partial,  the  policy  is  not  broke. 

The  judgment  of  the  Exchequer  Chamber  was  accordingly 
affirmed,  with  51.  costs. 

JVote,    The  case  of  Dupaisha  v.  ,  1719,  (2)  was 

cited  at  the  bar;  but  that  was  on  an  open  policy. 

(2)  De  Paiba  y>  Ludlow^  Comyn.  Rep.  360.  S.  C.  4  Bro.  P.  C.  octo. 
Ed.  44d. 


HICK  against  MORS.  (1)  j^.^  -'l  -^/Lv 

fLib.  Reff.  1753.  A.  fo.  519.]  1st  March 

^  ^  1754. 


Thomas  Baldwin,  who  was   a  sailor,    being  seised  in  [^^  j*  ^ 
fee  by  indenture  10th  January  1/49,  in  consideration  of  ^  ^  ^ 

100/.  covenanted  to  levy  a  fine  to  the  use  of  Hick,  who  was  levy  a  fine 
an  attorney  at  law,  for  1000  years,  by  way  of  mortgage,  to  Joo^'years 
secure  a  sum  of  money,  with  remainder  to  such  uses  as  by  way  of 

Baldwin  should  appoint.  remlfnder  as 

^.  should 

appoint.  Fine  levied;  devises  to  H.;  afterwards,  for  10^.  covenants  that  the  fine  should 
enure  to  //.  in  fee.    Held  a  revocation  of  the  will. 

Upon  the  10th  of  May  17^0,  Thomas  Baldivin  made  his 
will,  and  devised  to  Hick  in  fee. 

Afterwards,  Baldivin  was  prevailed  upon  by  flick  to  exe- 
cute an  indenture  of  24th  May  1750,  of  three  parts,  between 


(1)  The  facts  of  this  case,  and  the  Judgment,  are  sfiven  very  fully  in  Lord 
Kcnyoti's  Reports,  3  Vol.  117.   See  Bcnncty,  Vade,  2  Aik.  321. 
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Hick       Thomas  Bahlwin  of  first  part^  Denton  of  second^  and  Hick  of 
agaimt     third  part ;  whereby,  after  reciting  the  deed  of  10th  January 

f^^lQ^      ^'^'^"^^        ^^^^  '^^^       ^^^^  ^^^^^  levied,  Thomas  Baldwin, 
in  consideration  of  IO5.  covenanted  that  the  fine  should  enure 
to  Dento7i  in  trust  for  Hick  in  fee. 
[At  law  an  ira-     LoRD  Hardwicke,  Chancellor,  in  giving  his  opinion,  what 
veyance  is  a     effect  the  conveyance  of  24th  May  1/50,  would  have  upon 
d^pen^s  ou  ^^'^^^^  declared,  There  was  no  doubt  at  law  but  that  it  is  a 

intention. (2)]  revocation,  which  depends  upon  intention  ;  therefore  an  im- 
[intent  does    perfect  conveyance  is  a  revocation.    Intent  doth  not  mean 

not  mean  to       7  .  . 

revoke,  but  to  intent  to  revoke,  but  to  make  a  dilTerent  disposition.  So  a 
ferent  diT-^"  Conveyance  intended  to  strengthen  a  will  operates  as  a  re- 
position. (3)]  vocation.  Lord  Lincoln's  case.  (4)  Thomas  Baldwin  meant 
i'^Ro  \b?*  make  a  conveyance.  This  is  not  like  the  case  of  a  con- 
614,  615,'  conversance  by  covin,  which  would  make  it  not  his  deed  at 
^16.  3  Mod.  1^^^  rpj^^^  would  be  a  nullity ;  but  here  the  whole  passed, 
and  could  not  be  reinvested  without  a  reconveyance.  (5) 


(2)  So  a  bargain  and  sale  without 
eorolinent,  post,  226.  So  a  feoffment 
without  livery,  and  release  without  lease, 
post,  561. 

(3)  Sparrow  v.  Hardcastle^  post. 
220.    Ex  parte  Ilchester^  7  Ves.  372. 

(4)  Cited  post.  226. 

(5)  The  present  case  is  at  variance 
with  the  decision  of  Lord  Thurlozd^  in 
the  case  of  Ilawes  v.  Wyatt^  3  Bro. 
C.  C.  156,  in  which  case  his  Lordship 
overruled  a  judgriient  of  the  Master  of 


the  Rolls,  It  appears,  however,  that 
the  present  case  was  not  referred  to  in 
Eawes  v.  Wyatt^  (See  7  Ves.  374.  3 
Bro.  156.,  note  by  Mr.  Belt)^  and  Lord 
Eldon  appears  to  prefer  the  decision  in 
the  present  case,  to  that  of  Lord  Thurlow 
in  Hawes  v.  Wyatt^  see  7  Ves.  374.  8 
Ves.  283.  ;  and  see  per  Sir  W.  Grant^ 
6  Ves.  215.  in  Harmood  v.  Oglander. 
See  Hawes  v.  Wyatt  on  the  original 
hearing  at  the  Rolls,  2  Cox,  263.  See 
Eilbeck  v.  Wood^  1  Russ.  564. 


ATTORNEY  GENERAL  against  TOMKINS. 


[Lib.  Reg.  1753.  A.  fo.  205  b.] 


Case  110. 

Lincoln's  Inn 
Hall, 
14  tb  March 

1754.   

%9'  Cited  Benjamin  Tomkins  being  possessed  of  a  term  of  years  in 
1  Dick.  327.     land  and  other  personal  estate  (but  not  seised  of  any  realty,) 

Devise  of  re- 
sidue of  real  and  personal  estate  to  charity  is  void,  as  to  such  part  of  the  residue  as  is 
leasehold.  (1) 


(i)  See  Attorney-General  v.  Graves ^  ante,  155.  Price  v.  Archbishop  of  Can- 
Urhury^  14  Ves.  368. 
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[  2i7  ] 


by  will  19tli  June  1751,  after  directing  payment  of  his  debts  Attorney- 
and  legacies,  devises  the  residue  of  his  real  and  personal  es-  General 
tate  to  trustees,  to  be  manaared  in  the  best  manner  they  ^^^""^^^ 

1  OMKINS. 

could,  the  income  to  be  applied  towards  clothing  four  poor 
men  and  four  poor  women,  for  ever,  that  should  be  in- 
habitants of  the  hospital  left  by  his  late  grandfather  in 
Abingdon^  Berks  ;  and  when  there  should  be  no  such  hos- 
pital, he  directed  the  same  to  be  disposed  of  amongst  such 
poor  people  of  the  Baptist  nomination  as  his  executors  should 
think  proper. 

After  argument  at  bar  : 

Lord  Hardwicke,  Chancellor : 

It  has  been  determined  on  the  statute  against  papists,  and 
likewise  on  statute  of  mortmain,  that  the  words,  "  any  estate 
^'  or  interest"  in  lands,  extends  to  leaseholds. 

Question,  Whether,  as  the  leasehold  in  the  present  case 
passes  under  the  residuary  clause,  and  not  as  a  specific  de- 
vise eo  7iomme,  that  will  make  any  difference  ?  I  shall  not 
found  my  opinion  on  any  such  distinction.  The  observation 
I  made  in  the  Attorney -General  v.  Graves^  (21st  November, 
1752,)  was  in  case  of  a  liquidation  of  real  and  personal;  and 
nobody  could  say  out  of  which  the  debts  and  precedent  le- 
gacies were  paid.  It  might  deserve  consideration ;  but  I 
gave  no  opinion,  and  I  give  none  upon  it  now.  My  judg- 
ment is  founded  on  the  last  point,  that  is. 

Whether  this  leasehold  shall  not  be  applied  first  in  pay- 
ment of  debts  and  legacies,  and  the  charitable  bequest  take 
place  out  of  the  rest  of  the  assets  ? 

The  reason  of  marshalling  assets  of  the  personal  as  well 
as  real,  is  always  lit  res  magis  valeat  quam  pereat. 

As  where  there  are  general  leo-acies  charged  on  real  estate,  [^yi'ei'e  gene- 

ral  le^'acies 

if  the  personal  estate  is  not  sufficient  to  pay  the  whole,  the  are  charged 
legacy  to  the  charity  shall  be  paid  out  of  the  personal  estate,      ^""'^^  ^^^"^^^ 


and  the  rest  out  of  the  real. 


if  personal  is 
not  sufficient  to 
pay  the  whole, 

the  charily  legacy  shall  be  paid  out  of  the  personal  estate  and  the  rest  out  of  the  real.  (2)J 

So  where  there  is  a  particular  disposition  of  the  different  vrhere 
species  of  estate,  enumerating  them,  and  in  the  devise  of  pnrlknihirdis- 
the  residue  one  of  them  is  left  out,  that  part  shall  be  ap-  I'V^i'^i"'!  of 

.  ^      different  spe- 

plied  farst.  cies  of  estate, 

ennnierating- 

them,  and  in  the  devise  of  the  residue  one  of  them  is  left  oui.  that  one  shall  be  fu  st  applied.] 


(2)  See  Attorney-General  v.  Graves ,  ante,  158.  But  see  Forster\.  Blagdcn, 
post.  704. 
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Attorney-      So  when  there  is  a  charge  on  the  real  estate^  and  part  of 
General    it  is  left  undisposed,  and  descends,  that  part  shall  be  first 
against     ^    ligj.  Gallon  v.  Hancock,  [2  Atk.  427.1 

1  OMKINS.  ' 

[So  where  '^^^  ^d^m^^  rule  might  prevail  in  this  cause ;  for  though 

there  is  a  this  Court  will  not  set  up  a  new  rule  of  marshalling  assets, 
esS!  ""^r^^  order  to  defeat  and  avoid  the  statute  of  Mortmain,  yet 
part  is  left  un-  the  old  rules  may  and  ought  to  be  applied  as  before  those 

disposed  of, 

and  descends.]  Statutes. 

The  leasehold      The  bequest  is  good  as  to  all  the  personal  estate,  except 
appiied^in^pay-       leasehold :  the  leasehold  cannot  go  to  the  executors,  be- 
iiient  of  debts   cause,  1st,  The  testator  has  used  words  to  shew  his  inten- 
'    tion  of  giving  it  away ;  (3)  2d,  They  are  excluded  from  the 
[  218  ]      undisposed  residue,  by  having  legacies  ;  therefore  it  goes  to 
the  next  of  kin,  (4)  and  shall,  according  to  the  above  rules, 
be  first  applied  to  payment  of  the  debts  and  legacies,  as  a 
real  estate  descending  would  be  before  that  part  that  is  de- 
vised ;  and  there  being  more  debts  and  legacies  than  the 
leasehold  estate  would  extend  to  pay,  his  Lordship  ordered 
it  to  be  sold,  and  the  deficiency  made  up  out  of  the  other 
assets,  and  the  rest  to  be  applied  lo  the  charity.  (5) 

Q.  This  is  not  a  specific  becjuest,  as  every  devise  of  a 
realty  is,  but  a  general  bequest  of  the  residuum. 

The  case  of  the  Attorney -General  v.  Graves,  (6)  4th 
November,  1752,  was  cited.  Devise  of  the  residue  of  per- 
sonal estate  to  charitable  uses,  which  {inter  alia)  consisted 
of  a  leasehold  estate  ;  and  the  Court  ordered  that  estate  to 
be  first  sold,  and  applied  to  pay  debts  ;  and  if  it  was  more 
than  sufficient,  the  residue  to  the  next  of  kin ;  and  the 
charity  bequest  to  be  paid  out  of  the  other  personal  assets. 

(3)  See  Daz€Son  v.  Clark  ^  18  Yes.  "  sive  of  the  leaseholds,  and  that  the  said 
254.  ieasehokis  ought  to  be  considered  as 

(4)  Lloyd  v.  Stoddart^  ante^  152,  personal  estate  undisposed  of,  and  to 
and  note.  "  be  first  applied  towards  payment  of 

(5)  "  The  decree  declared  that  the  "  the  said  testator's  debts,-  funeral  ex- 
charitable  use  created  by  the  said       pences,  and  pecuniary  legacies."  Lib. 

"  testator's  will,  ought  to  be  carried  Reg. 

"  into  execution  out  of  the  residue  of       (6)  Ante,  155. 

"  said  testator's  personal  estate,  exclu- 
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;?ftr/e  BELCHIER.    Ex  parte  PARSONS.    In  the    Case  111. 
Matter  of  PARSONS,  Bankrupt.  j^.^^^^^,^ 

Hall. 

  14  March  1754. 

[Order  Book,  Vol.  29.  foL  101.]  [S.  C.  1  Ken. 

38.] 

On  cross  petitions,  and  exceptions  to  the  assignment  of 

commissioners  of  bankrupt,  the  case  appeared  to  be  : 

1                .           V  1       i3*    i.      f  u  Assignee  of 
Mrs.  Parsons  was  chosen  assignee  oi  the  enects  oi  ner  bankrupt  em- 
son,  Jofm  Parsons,  a  bankrupt;  and  there  being  a  large  P^^^jj^^^^^^I 
quantity  of  tobacco  to  be  sold,  she  employed  one  JVi^gan,  tity  of  to- 
a  broker,  to  sell  the  same  by  auction.    The  money  was  paid  broker  receives 
to  the  broker,  and  after  remaining  in  his  hands  for  about  the  money, 

^  ,  ,   °  .    .  /.  and  at  the  end 

ten  days,  he  died  insolvent;  and  the  commissioners  were  ot      ten  days 
opinion  the  assignee  ought  to  bear  the  loss.  he  paid  U^over. 

The  assignee  not  bound  to  make  it  good. 

It  was  proved  by  several  persons  depositions,  that  it  is 
the  common  method  of  business,  to  sell  mercantile  goods 
by  auction,  and  to  employ  a  broker,  and  for  him  to  receive 
the  money.  (1) 

Lord  Hardwicke,  Chancellor,  after  argument  at  bar :        [  219  ] 

If  Mrs.  Parsons  is  chargeable  in  this  case,  no  man  in  his 
senses  would  act  as  assignee  under  commissions  of  bankrupt. 
This  Court  has  laid  down  a  rule  with  regard  to  the  trans- 
actions of  assignees,  and  more  so  of  trustees,  so  as  not  to 
strike  a  terror  into  mankind  acting  for  the  benefit  of  others, 
and  not  for  their  own. 

Courts  of  law,  aud  equity  too,  are  more  strict  as  to  exe- 
cutors and  administrators ;  but  where  trustees  act  by  other 
hands,  either  from  necessity,  or  conformable  to  the  common 
usage  of  mankind,  they  are  not  answerable  for  losses. 

There  are  two  sorts  of  necessities  : 

1  st.  Legal  necessity. 

2d,  Moral  necessity. 

(1)  The  exception  was  for,  that  the  received  only  439/.  14^.  on  that  ac- 
commissioners  have  charged  the  said  count,  and  that  therefore  she  ouglit  to 
Sarah  Parsons  with  the  sum  of  be  charged  therewith,  and  no  more. 
924/.  2a".  8f/.  received  for  tobacco  sold  Tlie  exception  was  allowed.  T lie  above 
by  JVfggajty  the  broker,  whereas  she    is  all  that  appears  in  the  Order  Book. 
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As  to  1st,  A  distinction  prevails  where  two  executors  join 
in  giving  a  discharge  for  money,  and  one  of  them  only  re- 
ceives it,  they  are  both  ansv/erable  for  it,  because  there  is 
no  necessity  for  both  to  join  in  the  discharge,  the  receipt 
of  either  being  sufficient  5  but  if  trustees  join  in  giving  a  dis- 
charge, and  one  only  receives,  the  other  is  not  answerable, 
because  his  joining  in  the  discharge  was  necessary. 

though  one 

only  actually  received  it.  (2)    Aliter  where  trustees  join.  (3) 

2d,  Moral  necessity,  from  the  usage  of  mankind.  If 
trustee  acts  as  prudently  for  the  trust  as  for  herself,  and  ac- 
cording to  the  usage  of  business. 


Belchier 
against 
Parsons. 

If  two  exe- 
cutors join 
in  giving  a 
discharge  for 
money,  they 
are  both  an- 
swerable. 


(2)  Leigh  V.  Barry^  3  Atk.  583, 
584.  Sadler  v.  Hohbs,  2  Bro.  C.  C. 
117.  11  Ves.  324.  in  Walker  v.  Sy- 
mondsy  3  Swanst.  64.  Fellows  v.  Mit- 
chell, 1  P.  Wms.  83.  Churchill  v. 
Hobson,  1  P.  Wms.  241.  Salk.  318. 
For  cases  in  which  executors  have  been 
held  responsible  by  having  joined  in 
acts  with  their  co-executors,  though 
they  had  not  received  any  of  the  funds, 
see  Hovey  v.  Blackman,  4  Ves.  596. 
Chambers  v.  Murchin,  7  Ves.  186. 
Brice  \.  Stokes,  11  Ves.  319.  Lord 
Shipbroke  v.  Hintchinbroke,  ib.  259. 
and  16  Ves.  477.  Langford  v.  Gas- 
coyne,  11  Ves.  333.  Ivy  v.  Campbell, 
1  Scho.  &  Lef.  328,  341.  2  Sch.  ^ 
Lef.  740.  Doyle  v.  Blake,  ib.  242. 
Underwood  v.  Stevens,  1  Mer.  712. 
See  Westley  v.  Clarke,  1  Eden  357. 
Read  v.  Truelove,  post  681.  Murrel 
V.  Cox,  2  Vern.  270.  Harden  v. 
Clarke,  1  P.  Wms.  148. 

(3)  Churchill  -w.  Hobson,  1  P.  Wms. 
241.  Fellows  v.  Mitchell,  1  P.  Wms. 
81.  ApUn  V.  Brewen,  Pre.  Ch.  173. 
Anon.  Mos.  35.  Leigh  v.  Barry,  3 
Atk.  584.  Read  v.  Truelove,  post. 
681.  Scurjield  v.  Howes,  3  Bro. 
C.  C.  90.  Littlehalls  v.  Gascoyne, 
3  Bro.  73.  Brice  v.  Stokes,  11  Ves. 
319.  Bradwell  V.  Catchpole,  3  Swanst. 

78.  It  was  held  by  Lord  Kenyon 

that  one  assignee  might  receive  money 
of  the  bankrupt's  estate,  and  give  a 
valid  discharge,  Smith  v.  Jameson,  1 
Esp.  N.  P.  114,  Peake  213.  Bristow 
V.  Eastman^  1  Esp.  174.    See  Swayne 


V.  Crammond,  4  T.  R.  176.  But  in 
the  case  of  Can  v.  Read,  3  Atk.  695. 
Lord  Hardwicke,  (the  point  coming  ex- 
pressly under  his  consideration,)  held 
the  contrary, — in  Primrose  v.  Brom- 
ley, 1  Atk.  98.,  the  same  judge  de- 
clared that  assignees  are  to  be  consider- 
ed as  mere  trustees,  and  each  separately 
answerable  only  for  what  he  receives, 
and  see  1  Atk.  87,  88.  In  Ex  parte 
Singleton,  1  P.  W.  83.  in  note  by  Mr. 
Cox,  the  Lord  Chancellor  refused  to 
charge  a  surviving  assignee  of  a  bank- 
rupt with  money  received  by  his  co- 
assignee,  although  they  had  joined  in 
the  receipt.-— In  exparte  Griffin,  2Glyn 
&  Jam.  114.  *S'.  one  of  two  assignees 
signed  joint  checks  of  himself  and  B. 
the  other  assignee  upon  the  bankers  for 
payment  of  dividends,  and  delivered  the 
checks  to  his  co-assignee  to  distribute, 
afterwards  B.  signs  them,  and  deposits 
them  in  a  desk,  from  whence  they  are 
stolen,  and  the  money  received  on  them. 
Held  that  S.  was  not  liable  for  the  loss 
sustained.  See  the  Earl  of  Litch- 
Jield,  1  Atk.  87.  Aiion.  Mos.'86.  But 
if  by  the  act  of  one  assignee  out  of  the 
course  of  his  duty,  the  property  of  the 
bankrupt  is  put  into  the  single  power 
of  the  other  assignee,  both  are,  it  seems, 
liable  for  any  loss  sustained  by  the  acts 
of  the  latter.  See  Ex  parte  Griffin,  2 
G.  &  J.  116.  See  Lingard  v.  Brom- 
ley, 1  V.  &  B.  114.  Beauchamp  v. 
Silverlock,  2  Cha.  Rep.  9.  Rider  v. 
Bickerston,  5  Bac.  Abr.  401.  pi.  122. 
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if  trustee  appoints  rents  to  be  paid  to  a  banker  at  that  Belchier 
time  in  credit^  and  the  banker  afterwards  breaks-,  the  trustee  against 
is  not  answerable.  Parsons. 

[If  trustee  pay- 
rents  to  a  banker  in  credit  who  fails,  the  trustee  is  not  liable.  (4)] 

So  in  the  employment  of  stewards  and  agents,  the  recei- 
ver of  Lord  Plymouth's  estate  took  bills  in  the  country,  of 
persons  who  at  the  time  were  reputed  of  credit  and  sub- 
stance^ in  order  to  return  the  rents  to  London :  the  bills 
were  protested,  and  the  money  lost,  and  yet  the  steward  was 
excusedc  None  of  these  cases  are  on  account  of  necessity, 
but  because  the  persons  acted  in  the  usual  method  of  busi-  > 
ness.  (4) 

Objection  :  The  goods  were  in  a  warehouse,  but  it  does  [  220  ] 
not  appear  the  broker  had  the  key  of  the  warehouse :  if  he 
had,  he  would  then  be  in  the  possession  of  the  goods  5  and 
if  he  had  in  such  case  embezzled  any  of  them,  Mrs.  Parsons 
would  not  be  liable  for  such  loss.  If  she  would  not  in  such 
case  of  embezzlement,  no  more  reason  that  she  should  in 
this  case. 

Objection,  Mrs.  Parsons  herself  might  have  received  the 
money. 

It  is  not  usual  to  receive  the  money  one's  self ;  a  question 
frequently  happens,  by  reason  of  bankruptcy,  as  to  goods, 
which  are  shipped  but  not  imported,  to  whom  they  belong. 
In  those  cases,  this  Court  generally  orders  the  goods  to  be 
sold,  and  the  money  paid  into  the  bank,  for  the  benefit  of 
the  parties  who  shall  be  entitled  in  the  event.  But  yet  the 
broker  is  the  hand  to  receive  the  money  first. 

Objection.  She  might  have  appointed  another  person  to 
receive  it. 

The  ansv/er  to  that  is,  Nil  agii  exemplum,  quod  litem  lite  i^n agit  exem- 

plum  quod  litem 

resolvit.  lite  resolvit.'] 


(4)  In  Lord  Pl^moutJi's  case  men- 
tioned in  tlie  text,  a  receiver  paid  the 
amount  of  rents,  received  by  him,  to  a 
tradesman  in  good  credit,  and  took  his 
bills  for  the  sum,  in  order  to  transmit 
the  amount,  and  the  tradesman  failed  ; 
it  was  held  tliat  the  receiver  was  not 
bound  to  make  good  the  loss.  Knight 
V.  Lord  Plijmoulh^  3  Atk.  480.  Sec 

I  J.  &  W.  247.    See  Wren  v.  Kirton^ 

II  Vcs.  377.    So  if  an  assignee  pay 


money  into  his  banker's  hands  as  money 
belonging  to  the  estate,  and  the  banker 
fail,  the  assignee  will  be  clear  from 
loss.  See  in  Massey  v.  Banner.^  1  J.  & 
W.  248.  See  Roicth  v.  Iloioell^  3  Ves. 
565.  Adams  v.  Claxton^  6  Ves.  226. 
But  where  a  person  employed  by  an 
assignee  to  receive  the  bankrupt's  eilects 
failed,  tlic  assignee  was  compelled  to 
make  good  the  loss.  Kc  Earl  of  L itch' 
Jicldy  i  Atk.  87. 


220 


CASES  IN  CHANCERY. 


Belchier 

against 
Parsons, 


Objection.  She  might  have  taken  security ;  but  to  do  that 
upon  every  occasion,  would  tend  greatly  to  the  hindrance  of 
business. 

Therefore  of  opinion,  Mrs.  Parsons  ought  not  to  be 
charged  with  the  value  of  the  goods. 


Case  112.  LETHEULLIER  against  TRACEY.(l) 


25tli  April, 
1754. 

This  cause  came  on  again  upon  the  question,  which  took 
its  rise  from  the  opinion  of  the  Court   on  the  last;  viz 
Upon  a  con-        *  Whether  the  words  immediately  preceding  the  limitation 

veyance  di-  t     ?     7/-        i      i  i  i  \  . 

reeled  by  will ;  to  L>etneuilier  should  be  construed  to  give  an  estate  tail  to 
S'e^ords^"  in  defendant,  Mrs.  Tracey,  in  order  to  let  in  the  daughters 
default  of  such  of  her  j&rst  son,  who  otherwise  would  be  excluded  ?  or, 
givTthe^firsf    Whether  any  particular  limitation  should  be  inserted  for 

taker  an  estate  that  purpose  ? 
tail,  the  devise 

being  to  the  first  son  in  tail  male,  and  to  the  other  sons  in  tail  general  ?  And  held,  they  should  not. 

[  *  221  ]  Murray^  Attorney-General,  Mr.  Yorke,  and  Atkins,  ar- 
gued, that  it  is  a  mere  legal  question,  for  the  lands  directed 
by  the  will  to  be  purchased  are  by  words  of  reference  to  be 
settled  in  the  same  manner  as  the  lands  devised.  That  the 
intent  of  testator  clearly  is,  that  none  of  the  subsequent  li- 
mitations should  take  place  till  there  should  be  a  total 
failure  of  issue  of  his  daughter.  That  as  the  great  grand- 
children were  not  in  being,  he  could  not  mean  a  partiality 
to  one  preferable  to  another  :  the  only  way  of  letting  in  the 
daughters  of  the  first  son  must  be  by  giving  an  estate  tail 
to  defendant ;  and  though  defendant  would  then  have  it  in 
her  power  to  bar  the  remainders,  yet  that  is  not  to  be  re- 
garded, being  only  an  incidental  right  or  consequence  of 
such  an  estate.  The  Court  cannot  insert  a  new  limitation; 
there  are  no  words  to  warrant  it :  the  words  preceding 
the  limitation  to  Sir  Henry  Nelthorpe  are  general ;  and 
though  the  Court  thought  that  the  words  "  living  at  her 
death were  to  have  effect  only  in  the  case  of  Sir  Henry 
Nelthorpe  surviving  defendant  and  being  a  minor,  yet  he 


(1)  Ante,  208. 
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was  to  take  after  failure  of  issue  generally,  and  the  subse- 
quent limitations  to  the  Letheulliers  must  depend  on  the 
same  contingency. 

1  Mod.  54.  Plunket  v.  Holmes,  1  Sid.  Bifield's  case, 
as  cited  in  King  v.  MelUng ;  Wild  v.  Lewis,  Easter, 
1738;  (2)  Henshaw  v.  Lout  her ;  and  Langley  v.  Bald- 
win, (3)  were  cited. 

Mr.  Noel,  Wilhraham,  and  I,  on  the  other  side,  ar- 
gued. That  testator  intended  a  partiality  to  male  sex,  and 
that  the  mistake  was  not  in  giving  an  estate  in  tail  male 
to  defendant's  eldest  son,  but  in  not  inserting  the  word  male 
in  the  limitation  to  the  other  sons  :  that  the  limitation  to 
Sir  Henry  Nelthorpe  and  Letheulliers  sons  are  in  tail  male, 
and  that  part  of  the  will  explains  the  former,  as  Dy.  171. 
Turk  V.  Frencham. 

That  if  he  did  intend  the  great  grand-daughters  should 
take,  yet  he  could  not  mean  to  give  defendant  an  estate 
tail.  She  would  then  have  it  in  her  power  to  bar  the  re- 
mainders, and  defeat  those  very  children  of  all  benefit ;  and 
cotirt  of  equity  will  regard  such  consequences,  as  in  Pop- 
ham  V.  Bamfield,  and  Blackhourn  v.  Hewer,  both  re- 
ported in  1  Wms.  in  the  latter  of  which  the  argument 
used  on  the  other  side  was  urged,  but  did  not  prevail. 
In  these  cases,  there  were  general  words,  as  failure  of 
issue  male :  and  because  the  estate  was  before  limited  to 
all  the  sons  of  the  first  taker,  the  Court  considered  those 
general  words  to  mean,  in  failure  of  such  issue  to  ivhom  the 
estate  ivas  before  limited. 

In  the  Attorney 'General  v.  Sutton,  and  Langley  v. 
Baldwin,  the  limitation  w^ent  only  to  a  limited  number 
of  the  issue,  and  the  testator  intended  to  provide  for 
all ;  and  therefore  the  general  words  were  construed  to 
give  an  estate  tail  to  first  taker,  in  order  to  let  in  the  rest 
of  the  issue. 

That  if  the  daughters  of  the  first  son  ought  to  be  let  in, 
the  Court  will  do  it  by  express  limitation  to  them  ;  other- 
wise the  great  grand -daughters  of  the  testator  would  be  pre- 
ferred, and  take  before  his  grand-daughters,  which  could 
not  be  intended  and  the  Court  will  rather  do  it,  because 
the  settlement  is  to  be  by  deed. 
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(2)  1  Atk.  432. 
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[A  devise  with- 
out any  limita- 
tion (as  for 
life)  and  if  he 
die  without 
issue,  gives  an 
estate  tail  by- 
implication.] 


Lord  Hardwicke^  Chancellor,  took  time  to  consider  of 
his  opinion,  and  on  Monday,  29th  April^  delivered  it. 
Lord  Hardwicke  : 
Two  questions  have  been  made : 

1st,  Whether  the  words  in  case  of  the  testator's  daughter 
dying  without  issue  living  at  her  death,  will  turn  all  the 
subsequent  limitations  into  contingencies  ? 

2d,  If  not,  Whether  these  words  will  not  give  a  re- 
mainder in  tail  to  defendant,  Mrs.  Tracey,  by  implica- 
tion ? 

They  depend  on  the  intention  of  the  testator,  and  the 
power  of  the  Court  to  carry  it  into  execution. 

As  to  1st,  I  have  given  my  opinion.  They  do  not  turn  the 
subsequent  limitations  into  contingencies. 

As  to  2d,  I  shall  not  make  any  distinction  between  the 
lands  devised  and  those  to  be  purchased,  but  shall  take  it, 
the  trust  is  to  follow,  and  be  settled  in  the  same  manner  as 
the  legal  estate. 

In  the  next  place,  I  have  no  doubt  but  that  the  testator 
intended  to  make  as  strict  a  settlement  as  possible  ;  and  this 
presumption  is  strengthened  by  his  leaving  a  blank  at  the 
end  of  his  will,  without  disposing  of  the  reversion. 

1st,  I  was  before,  and  still  am  of  opinion,  that  the  words 
are  to  be  construed.  If  my  daughter  shall  die  without  issue 
during  the  minority  of  Sir  Henry  Nelthorpe,  Such  v/ould 
be  the  construction  of  a  Court  of  Law  on  a  special  verdict. 
If  so,  then  those  words  will  not  operate  upon  the  subsequent 
devises. 

2d  Question,  Whether  they  import  an  implication  that  all 
the  issues  of  his  daughters  should  take  before  the  remainders 
over  to  Sir  Henry  Nelthorpe  f  And  if  they  do.  Whether 
they  do  not  create  an  estate  tail  in  defendant  Mrs.  Tracey. 

There  are  undoubtedly  many  cases  where  estates  tail  arise 
by  implication,  as  in  case  of  devise  to  one  without  any 
limitation  (as  for  life),  and  if  he  die  without  issue.  King  v. 
Melling, 

It  is  a  great  misfortune  there  is  no  report  of  that  case  by 
Lord  Hale  himself,  or  of  his  own  argument ;  for  though  the 
cases  there  cited  are  often  mentioned  by  Judges_^  yet  there  is 
no  certainty  of  the  correctness  of  the  Report. 
So  where  particular  limitations  in  general  words. 
Also  where  limitation  to  a  particular  number  of  sons,  as 
Langley  w.  Baldwin,    But  none  of  tliese  casaa  cited  come 
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up  to  the  present ;  for  the  ground  of  them  is^  that  if  those 
general  words  of  contingency  were  turned  into  a  limitation^ 
they  would  give  an  estate  tail.  Turn  the  words  in  the  pre- 
sent case  into  a  limitation  ;  it  would  be,  to  such  issue  as 
should  survive  defendant  during  the  minority  of  Sir  Henri/ 
JVellhorpe,  and  would  not  give  an  estate  tail  to  defendant, 
but  the  issue  would  take  by  purchase. 

Objection.  One  species  of  issue  will  not  be  provided  for, 
viz.  daughters  of  defendant's  eldest  son. 

Answer.  It  is  admitted  there  is  a  mistake  somewhere, 
and  that  it.  is  rather  in  letting  in  the  daughters  of  defendant's 
yonnger  sons,  than  in  leaving  out  those  of  the  eldest  son. 
What  is  required  of  me  is,  to  act  contrary  to  the  intention 
of  the  testator,  and,  by  giving  an  estate  tail  to  defendant,  to 
defeat  the  whole  settlement.  This  is  very  much  like  the  case 
of  Blackhourn  v.  Hewer. {A)  And  if  the  mistake  w^as  as  be- 
fore mentioned,  it  was  not  in  the  intention  of  the  testator  to 
provide  for  the  eldest  son's  daughters. 

Argued,  The  power  of  suffering  a  recovery  is  an  incidental 
right,  and  the  Court  will  not  regard  it,  but  only  the  line  of 
succession ;  but  though  that  is  true  in  general,  as  said  in 
Shaw  V.  Weigh,{5)  yet  the  Court  will  regard  it  as  in  Popham 
V.  Bamfield,  (6)  where  the  case  is  not  extremely  strong,  to 
give  an  estate  tail' by  implication. 

Therefore  of  opinion,  The  defendant  cannot  have  an  estate 
tail  by  implication  ;  and  if  so,  there  is  no  occasion  to  give 
my  thoughts  any  further,  but  allow  the  Exception. 
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(4)  1  P.  Wms.  600. 

(5)  1  Eq.  Ca.  Abr.  185. 


(6)  1  P.  W.  54.  Salk.  236.  2  Vern. 
427.  449. 
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SPARROW  against  HARDCASTLE. 


Case  113.   

In  Chancery,                                            [No  Entry.] 
3d  and  6th   

[s!^c/^7^T.  R.  Cyril  Arthington,  by  will  28th  July  1716,  devised  all  his 

4 1 6. ^i^Ken^ 67.  manors,  messuages,  tithes,  tenements,  and  hereditaments 

3  Atk.  798.  34  whatsoever,  in  trust  for  his  nephew,  Cyril  Arthington,  and 
One^e^v^sesaii       issue,  in  Strict  settlement,  with  remainders  over. 

his  manors,  &c.,  afterwards  he  conveys  an  advowson  to  trustees  in  trust  to  present  F.  J.  when 
vacant ;  and  then  in  trust  for  himself  and  his  heirs.  Held,  a  revocation  of  the  devise  of  the 
advowson. 

Afterwards,  on  20th  November  1723,  he  conveys  the 
advowson  of  Addle  to  the  use  of  trustees  and  their  heirs ;  and 
by  another  deed,  of  21st  November  1723,  he  declares  the 
[  225  J  trust  to  be,  that  the  trustees  and  the  survivor  of  them  and 
his  heirs  should  present  to  the  church,  when  void,  such  son 
of  Robert  Jackson  as  should  after  a  vacancy  and  within  five 
months  be  qualified ;  and  if  such  sons  should  be  incapable, 
then  to  present  such  clerk  as  Cyril  Arthington  or  his  heirs 
should  nominate  ;  and  in  default  of  such  nomination  as  they 
the  said  trustees  should  think  meet,  by  giving  security  to 
resign,  &c.:  with  a  proviso,  that  in  case  of  a  first  or  other 
vacancy,  there  should  be  no  son  of  Robert  Jackson  living, 
or  such  son,  being  qualified,  should  neglect  or  refuse  to 
accept  of  a  presentation  thereto,  then,  in  either  of  those 
cases,  the  trustees  should  stand  seised  in  trust  for  the  tes- 
tator and  his  heirs,  and  on  request  should  convey  the  same 
to  his  and  their  use,  and  in  the  same  case  should  present 
such  clerk  as  Cyril  Arthington  or  his  heirs  should  in  writing 
nominate ;  and  in  default  of  such  nomination,  then  such 
clerk  should  be  presented  as  the  said  trustees  should  think 
meet. 

He  also  made  a  codicil,  dated  21st  November,  1723,  but 
which  was  proved  to  have  been  executed  on  the  20th,  and 
before  the  deeds  were,  by  which,  after  taking  notice  he  had 
been  offended  with  his  nephew,  and  had  by  a  codicil  disin- 
herited him,  but  was  now  reconciled,  he  restores  him  to 
every  thing  he  had  given  him  in  his  will. 

Since  the  death  of  the  testator,  one  of  Jackson's  sons  had 
been  presented  to,  and  was  in  possession  of  the  living.  Bill 
by  heir  at  law  of  the  testator  to  have  legal  conveyance  of 
the  residue  of  the  advowson. 
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Lord  Hardwickb,  Chancellor :  {\) 

Q.  Whether  the  grant  is  a  complete  revocation  of  the 
devise  of  the  advowson,  or  not  ? 

The  general  principle  by  which  cases  of  this  kind  are 
governed  is,  that  at  the  time  of  the  devise  the  devisor  must 
have  a  disposing  capacity,  and  an  estate  in  the  land  devised ; 
and  that  the  estate  must  remain  in  the  same  plight  and  con- 
dition to  the  time  of  his  death  :  even  the  least  alteration  of 
this  interest,  by  any  act  of  his,  makes  it  a  different  estate, 
shevrs  a  different  intention,  (2)  and  is  therefore  an  actual 
revocation  of  sucli  will,  unless  in  some  special  cases.  And 
this  is  laid  down  by  Lord  Trevor  in  his  argument  in  the 
case  of  Arthur  v.  Bokenham,  Fitz.  239.  A  will  is  only  the 
signification  of  a  man's  purpose,  how  his  estate  shall  go  after 
his  death ;  and  if  he  does  any  intermediate  act,  whence  it 
must  necessarily  be  inferred  such  hiteniion  did  not  continue, 
it  is  a  revocation,  though  the  owner  sliould  be  in,  of  his 
old  use :  as  if  one  seised  in  fee  devises,  and  then  enfeoffs 
another  to  the  use  of  himself  in  fee,  thougli  it  is  the  old  use 
that  remains,  yet  it  is  a  revocation,  even  though  no  livery  is 
made  on  the  feoffment.  So  bargain  and  sale  witliout  enrol- 
ment. So  in  Lord  Lincoln's  case,  (5)  where  he  devised  to 
his  heirs  male,  and  then  intending  to  marrj^,  he  settles  the 
estate  on  himself :  he  died  unmarried,  and  the  House  of 
Lords  held  the  settlement  to  be  a  revocation.  So  if  a  man, 
supposing  himself  to  be  seised  in  fee,  devises  his  estate,  and 
afterwards,  suspecting  he  is  only  tenant  in  tail,  suffers  a 
common  recovery,  solely  with  intent  to  confirm  his  will, 
it  is  such  an  alteration  of  his  estate  as  amounts  to  a  revoca- 
tion. The  law  is  thus  settled,  and  it  must  not  now  be  con- 
tradicted. 

Distinction  taken  in  this  case  is,  that  the  grantor,  dis- 
posing of  part  of  the  trust  onlj^,  the  remainder  is  a  resulting 
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[If  devisor  en- 
feoiT  another 
to  use  of  liiin- 
self  in  fee, 
tlioiigli  old  use 
remains,  it  is  a 
revocation,  al- 
tbough  no 
livery  is 
made.  (3)] 

[Or  tliougli 
bargain  and 
sale  and  no  en- 
rolment.(4)] 

[So  a  recovery 
with  intent  to 
confirm  will  is 
a  revocation.] 

Marwood  v. 
163. 


(1)  See  the  observations  on  this 
judgment  by  Chief  Justice  JBwre,  3 
Ves.  678.  ' 

(2)  llick  v.  Mors^  ante,  216. 

(3)  1  Roll.  Abr.  615.  Barley 
Barley^  3  WIls.  6.  In  Bridges  v. 
Duke  of  Chandos^  2  Ves.  jun.  430. 
Parsons  v.  Freeman,  ante,  120.  Cava 
V.  Uolford,  3  Ves.  153.  Vaioser  v. 
J'^fferyj   2  Swanst.    274,     Carte  v. 


Carte,  ante,  31.  See  Hick  v.  Mors, 
ante,  216.  So  where  the  tenant  in  a 
common  recovery  has  not  pleaded  non- 
tenure,  he  gains  a  new  estate,  though 
the  limitations  are  to  tlie  old  uses,  and 
the  will  is  revoked  by  it,  Bciinct  v. 
Vade,  2  Atk.  324. 

(4)  3  Ves.  653.,  in  Vaicscr  v.  Jc/- 
fcry.,  2  Swanst.  274. 

(5)  1  Eq,  Ca.  Abr.  411. 
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Prec.  in  Ch. 
514,  unless 
made  to  the 
devisee. 
[At  law  mort- 
gages for  years 
and  in  equity 
in  fee,  are  re- 
vocations pro 
tanto  only.  (8)] 


trusty  and  so  passes  by  the  devise  but  I  know  of  no  autho- 
rity to  support  this,  and  am  myself  of  a  different  opinion ; 
for  if  he  parts  with  the  entire  legal  estate^  the  part  that 
results  is  a  new  estate,  and  will  not  pass  by  the  devise.  An 
opinion  of  mine  in  Parsons  v.  Freeman^  (6)  was  cited  against 
me,  tfk.  That  if  cestui  que  use  in  a  feoffment  devises,  a  sub- 
sequent conveyance  from  the  feoffees  to  him  of  the  legal 
estate  will  be  no  revocation.  As  that  was  not  the  point  in 
judgment,  1  do  not  think  myself  concluded  by  it;  but  I  am 
warranted  to  continue  in  that  opinion  by  a  case  in  1  Ro. 
Abr,  616.  Thus  the  law  considers  two  interests  in  the 
land;  the  legal  estate,  and  the  use:  now  the  use  remains 
the  same  at  the  making  the  devise,  and  at  the  death  of  the 
devisor;  and  therefore  accepting  the  grant  of  the  feoffees 
makes  no  alteration  in  it.  (7) 

Another  distinction.  This  is  a  conveyance  for  a  particular 
purpose,  and  when  that  is  served,  the  deed  ought  to  affect  the 
estate  no  further ;  and  it  was  compared  to  the  case  of  mort- 
gage and  security  for  money. 

Mortgages  and  securities  are  the  only  exceptions.  At  law^ 
mortgages  for  years ;  and  in  equity,  mortgages  in  fee,  are 
revocations,  pro  tanto  only,  but  I  know  of  no  ground  for 
supposing  that  to  be  the  principle  on  which  they  are  founded. 
There  is  no  case  which  has  the  words  "  for  a  particular  pur- 

pose"  as  the  reason  for  the  determination,  unless  it  be 
Vernon  v.  Jo?ies,  Pre.  in  Ch.  32.  which  being  a  provision 
for  a  wife  and  children,  might  be  construed  largely ;  and 
Vern.  in  his  reports  of  it,  puts  a  question  at  the  end,  as  if  he 
doubted  on  what  point  it  was  determined. 

it  is  doubtful  too,  whether  the  case  of  Hall  v.  Dunch^  1 
Vern.  329.  was  determined  on  the  point  of  its  being  a  mort- 
gage in  fee,  or  of  a  repubhcation ;  but  the  true  ground  of 
those  exceptions  is,  because  a  mortgage  is  merely  a  security, 
and  though  the  conveyance  be  of  a  real  estate,  yet,  in  the 


(6)  Ante,  116. 

(7)  See  Mr.  Sugden^s  observations 
upon  this  passage  in  his  Treatise  on 
Vendors  and  Purchasers,  page  165, 
n.(l) 

(8)  Fricker  v.  Thurston^  17  Ves. 
134.  Harmood  Y.  Og lander ,  6  Ves. 
218.  See  Carte  v.  Carte^  ante,  31. 
Parker  v.  Jackson,  post,  689.  Vawser 
v.  Jeffery^  2  Swanst.  273.    Rider  v. 


Wager,  3  P.  Wms.  334.  Cholmondely 
V.  Clinton,  2  J.  &  W.  178.  It  was  for- 
merly held,  as  mentioned  in  the  margin, 
that  a  mortgage  to  the  devisee  operates 
a  revocation.  Pr.  Ch.  514.  Cooke  v. 
Bullock,  Cro.  Jac.  49.  But  this  has 
been  overruled.  See  Peach  v.  Phillips, 
2  Dick.  538.  Baxter  v.  Dyer,  5  Ves. 
661. 
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consideration  of  this  court,  it  is  a  chattel  interest  onl}^  3  the 
creditor  gains  nothing  real^  it  affords  no  dower,  and  goes  to 
executors.  It  is  therefore  consistent  to  say,  it  is  no  revoca- 
tion of  the  devise  of  the  real  estate.  But  in  the  present  case, 
the  grant  conveys  the  legal  interest ;  and  the  trust  is  real  in 
one  event,  in  order  to  prevent  a  lapse ;  for  by  the  provision, 
they,  in  default  of  nomination,  &c.  by  C?/ril  Arthington  or 
his  heirs,  may  present :  so  that  the  beneficial  interest  is  given 
to  the  trustees ;  not  that  the  case  wants  the  assistance  of  this 
circumstance.  This  is  a  clear  legal  revocation,  and  then 
something  very  strong  must  be  set  up  to  disinherit  the  heir 
at  law. 

No  case  could  be  for  a  more  special  purpose  than  Lord 
Lincoln's,  Eq.  Ca.  Abr.  411.  That  is  said  to  be  a  harsh 
case,  and  that  the  favour  which  the  law  shews  to  heirs  has 
been  carried  too  far.  But  Lord  Trevor  gives  an  answer  to 
this  objection.  He  says,  that  a  law  being  made  long  ago, 
and  having  received  many  uniform  determinations,  after  long 
debate,  and  acquiescence  under  them,  and  w^hen  accepted 
and  received  as  a  general  rule  of  property;  though  some 
should  not  be  satisfied  in  their  private  judgments,  yet  it  is 
reasonable  to  determine  the  same  way  to  prevent  the  mis- 
chiefs that  might  arise  from  the  uncertainty  of  the  law.  I 
mention  this  answer  of  Lord  Trevor's  more  particularly,  be- 
cause he  had  a  more  liberal  way  of  thinking  than  most  of  the 
J udges  of  the  lav/.  The  plaintiff  is  therefore  entitled  to  the 
conveyance,  unless  the  defendant  chooses  to  try  the  fact  of 
the  execution  of  the  last  codicil,  which  was  thirty  years  ago, 
and  depends  on  the  memory  of  one  witness  only.  But  the 
defendant  declined  to  try  the  fact. 

Decreed  accordingly. 
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Case  1 14. 

In  Chancery, 

Saturday, 
8  May,  1754. 
[S.  C.  1  Dick. 
258.  2  Swanst. 
486,  note  from 
Coxe's  MSS. 
B.  B.  35.] 

A  legacy  to  es- 
tablish a  J  esiiba 
for  instructing- 
Jews  in  their 
religion,  not  to 
be  supported  in 
that  particular 


BA  COSTA  against  DE  PAS. 

[Lib.  Reg.  1753.  B.  fo.  309.] 

Eli  AS  DE  Pas,  a  Jew,  by  will,  dated  the  4th  of  November, 
1739,  established  a  fund  of  1,200/.  to  be  appropriated  in 
order  to  apply  and  dedicate  the  revenue  of  that  sum  to- 
wards establishing  a  Jesuba,  or  assembly  for  reading  the  law, 
and  instructing  people  in  our  holy  religion. 

application,  but  good  as  to  a  charity  to  be  applied  as  the  crown  shall  direct.  (1) 


(1)  See  a  full  note  of  the  arguments 
and  judgment  in  this  case  given  by  Mr. 
Swanstoo  in  the  2nd  vol.  of  his  Reports, 
p.  487,  from  Mr.  Coxe's  MSS.  in  Lin- 
coln's Inn  library  ;  and  see  what  Lord 
Eldon  says  on  this  case  in  Attorney- 
General  V.  Mayor  of  Bristol^  2  J. 
&  VV.  308. ;  and  in  Moggridge  v. 
Thackwell,  7  Yes.  75,  76,  81.  See  in 
Attorney 'Gener al  \.  Pearson^  3  Mer. 
393,  and  note.  Attorney -General  v. 
Cock^  2  Ves.  sen.  275.  The  rule  in 
such  cases  seems  to  be  that  where  the 
"bequest  is  illegal^,  or  for  a  general  or 
indefinite  purpose,  and  no  trust  is  in- 
terposed, the  disposition  is  in  the 
king  by  sign  manual.  But  where 
the  execution  is  to  be  by  a  trustee, 
with  general  or  some  objects  pointed 
out,  then  the  Court  of  Chancery  will 
take  the  administration  of  the  trust. 
See  Moggridge  v.  Thackwell,  7  Ves. 
36,  86."  Mills  V.  Farmer^  19  Ves. 
487.  See  Attorney-General  v.  John- 
son^  post,  190. 

In  the  following  cases  the  disposition 
was  by  sign  manual.  Frier  v.  Peacock^ 
Finch  245.  2  Lev.  167.  7  Ves.  69. 
Attorney -General  v.  Syderfen^  1 
Vern.  224.  See  7  Ves.  43,  70.  Clifford 
V.  Frances^  Freera.  330.  Attorney- 
General  V.  Herrick,  post,  712.  Cary 
V.  Abbott^  7  Ves.  490.  See  Attorney- 
General  V.   Baxter,    1    Vern.  248. 


Attorney-General  v,  Hughes^  2  Vern. 
105.  See  4  Ves.  jun.  433.  note.  See 
Rex  V.  Lady  Fortington,  1  Salk. 
162.  So  in  Isaac  v.  Go?npertz,  men- 
tioned 7  Ves.  61,  and  of  which  the 
editor  has  been  favoured  by  Mr. 
Beames  with  the  following  note  from 
the  Register's  Book.  By  the  decree 
made  by  the  Blaster  of  the  Rolls, 
1783,  it  was  directed  That  the 
"  Master  shouhl  set  apart  and  appro- 
"  priate  a  sutHcient  part  of  the  testa- 
"  tor's  personal  estate  as  a  fund  to  an- 

swer  the  several  annuities  following, 
"  mentioned  in  the  will  of  the  said 
"  Benjamin  Isaac,  1st,  an  annuity  of 

20/.  for  teaching  and  instructing  ten 
"  poor  Jews'  children  at  Bromsall  ; 
"  10/.  for  the  support  and  maintenance 
"of  the  Jew's  synagogue  in  Magpie- 

alley  ;  and  30/.  for  teaching  and  in- 
"  structing  ten  poor  Jews'  children  in 
"  London ;   20/.  to  be  given  away 

every  New  Year's-day  among  poor 

Jews;  and  30/.  to  be  laid  out  and 
"  expended  every  year  in  the  purchase 
"  of  coals  to  be  given  away  and  distri- 
"  buted  among  poor  Jews  and  their  fa- 
"  milies  ;  and  also  the  annuity  of  40/. 
"  given  by  the  testator's  will  for  forty 
"  years  to  the  Gabas  of  the  said  syna- 

gogue,  &c.  And  it  was  further  or- 
"  dered  that  the  said  Master  should 
"  enquire  what  the  Gabas  were,  and 
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Qu.  To  whom  the  said  sum  should  belong  ?  whether  the 
next  of  kin^  or  as  a  charity  for  the  crown  to  dispose  of  ? 

A  distinction  was  taken  by  Lord  Hardiuicke,  Chancellor^ 
that  when  the  devise  is  to  a  superstitious  use,  and  made  void 
by  statute,  or  to  a  charity,  and  made  void  by  statute  of  mort- 
main, there  it  should  belong  to  the  heir  at  law  or  next  of 
kin ;  but  where  it  is  in  itself  a  charity,  but  the  mode  in  which 
it  is  to  be  disposed,  is  sucli  that  by  the  law  of  England  it 
cannot  take  effect,  as  in  the  present  case,  it  promoting  a 
religion  contrary  to  the  established  one ;  there  the  crown,  by 
sign  manual  directed  to  the  Allorney- General,  may  give 
orders  in  what  charitable  manner  it  shall  be  disposed. 


Da  Costa 
against 
De  Pas. 


"  what  the  institution  of  the  said  sy- 
^'  nagogue  was,  and  how  far  for  the 
"  propagation  of  the  Jewish  religion. 

Further   directions  were  reserved." 
On  the  7th  July,  1786,   the  Master 
made   his  report,  appropriating  cer- 
tain-funds  to  answer  the  above  annui- 
ties, and  certifying  "  That  the  Gabas 
"  were   persons  annually  chosen  by 
those  frequenting  the  synagogue  as 
"  treasurers  to  the  synagogue,  and  that 
their  office  was  to  collect  and  receive 
"  the  annual  subscriptions  for  the  sup- 
"  port  of  the  poor  Jews  belonging  to 
"  the  said  synagogue,  and  to  apply  the 
same  in  payment  of  the  expences  at- 
"  tending  the  synagogue,  and  the  sup- 
"  port  and  maintenance  of  the  poor 
"  Jews  and  their  families,  belonging  to 
"  the  said  synagogue,  that  they  might 
"  not  become  a  burthen  to  the  parish,  in 
"  which  they  reside,  and  that  the  in- 
"  stitution  of  the  synagogue  in  Mai^pie- 
"  alley  was  for  the  Jews  to  meet  daily, 
"  say  prayers,  and  sing  psalms  in  the 
Hebrew  language,  and  that  the  insti- 
tution  was  not  for  the  propagation 
of  the  Jewish  religion,  or  for  any 
purpose  whatever  otherwise  than  for 
"  praying  and  singing  psalms."  On 
the  cause  coming  on  to  be  heard  for 
further   consideration,   the    court  or- 
dered the    Master  to  review  his  re- 
port, and  it  was  ordered  "  That  the  said 
"  Master  do  see  whether  there  is  any 
"  school  or  academy  in  Bromsall  in 
"  Bohemia^  to  which  the  bequest  by 


"  the  testator  in  favour  of  that  school 
"  can  be  applied,    &c.    The  parties 
"  being  at  liberty  to  lay  a  scheme  be- 
"  fore  the  Master  as  to  that  charity, 
and  they  were  also  to  be  at  liberty  to 
"  lay  a  scheme  before  the  Master  for 
"  applying  tl>e  legacy  or  sum  of  30/. 
"  for  teaching  and  schooling  ten  poor 
Jews'  children,  and  for  applying  the 
101.  to  be  given  away  every  New 
Year's-day  among  poor  Jews,  and 
"  likewise  the  legacj  of  30/.  to  be 
expended  In  the  purchase  of  coals 
to  be  given    away  to   poor  Jews 
"  and  their  families,  and  the  parties 
"  were  to  lay  a  scheme  before  the  Mas- 
"  ter  for  the  expenditure  of  the  legacy 
"  or  annuity  of  40/.   given   by  the 
testator  for  forty  years  to  tiie  Gabas 
''of  the  synagogue  in  Magpie-ailei/. 
"  And  as  to  the  annuity  of  40/.  given 
"  for  tlie  support  and  maintenance  of 
"  the  Jews'  said  syn;jgogue  in  Alagpic- 
"  allci/^  it  was  declared  tliat  the  same 
"  ought  not  to  fall  and  accrue  to  the 
"  personal  estate  of  the  said  testator, 
"  but  ought  to  be  applied  to  some  other 
charitable  use,  and  that  the  appoint- 
"  ing  and  directing  that  charitable  use 
"  was  in  the  crown, — and  this  court  doth 
"  recommend  it  to  his  Majesty's  Attor- 
"  ncjj-G oieral  io  apply  to  tlie  king  for 
''  a  sign  mantial  to  ap[)oint  and  direct  to 
"  wliat  charitable  use  or  uses  tlie  said 
"  annuity  of  40/.  and  the  arrears  shall 
"  be  applied.    Lib.  Ueg.  1785.  A.  fo. 
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Da  Costa        Note.  I  was  afterwards  ioformed  that  1,000/.  of  the  money 
against      was  directed  by  sign  manual  to  be  disposed  of  to  the  Fomid- 
ling  Hospital.  (2) 


(2)  It  appears  bj  the  following  note 
from  the  Register's  Book  that  I5OOO/. 
of  the  1,200/.  was  afterwards  applied 
to  the  support  of  a  preacher,  &c.  of  a 
charitable  institution  for  the  support  of 
exposed  and  deserted  children.  Lib. 
Reg.  1753..  A.  fo.  309.    "  Upon  open- 
ing  of  the  measure  this  present  day 
"  unto  the  Right  Hon.  the  Lord  Chan- 
"  cellor^  &c.  by  Mr.  Ord^  of  counsel 
"  for  the  Governor,  &c.  of  the  Hospi- 
tal,  &c.  for  exposed  and  deserted 
children,  it  was  alleged  that  the  said 
EUas  Paz,  being  of  the  Jewish  re- 
ligion,  by  his  will,  ordered  a  fond  of 
"  1,200/.  to  be  appropriated,  and  to 
"  apply  the  revenue  thereof  for  esta- 
"  blishing  a  Jesiba   or  assembly  for 
"  daily  reading  their  holy  law  for  ever, 
that  on  hearing  of  this  cause  the  court 
declared  that  such  bequest  zoas  not 
"  good  in  law,  a?id  ought  not  la  be 
decreed  or  established  by  the  court, 
"  but  reserved  the  consideration  whe- 
ther  such  1 ,200/.  ought  to  accrue  to 
"  the  residue  of  the  personal  estate,  or 
"  to  be  applied  otherwise,  and  now,  &c. 
that  by  an  order  of  the  18th  of  May 
last  upon  the  special  reservation  in 


"  the  said  decree  concerning  the  said 
"  1,200/.  legacy,  the  court  declared 
"  that  the  same  ought  not  to  accrue  to 
"  the  residue  of  the  personal  estate  of 
"  the  said  testator,  but  ought  to  be  ap- 
plied  to  some  other  charitable  use, 
and  that  the  appointment  thereof  be- 
longed  to  the  crown,  and  recom- 
"  mended  it  to  the  Attorney-General 
"  to  apply  to  the  king  for  a  sign  ma- 
"  nual  to  dispose  of  the  same,  that  his 
"  Majesty,  by  his  sign  manual  of  the 
"  10th  July  last,  was  graciously  pleased 
upon  the  humble  petition  of  the 
"  Governor.  &c.  of  the  said  Hospital, 
"  to  give,  &c.  1,000/.  part  of  the  said 
"  sum  of  1,200/.  towards  supporting  a 
"  preacher,  and  to  instruct  the  children 
"  under  their  care  in  the  Christian  re- 
"  ligion,  and  for  other  incidental  ex- 
"  pences  attending  the  said  chapel, 
"  &c.  &c.  &c.  It  was  with  the  con- 
"  sent  of  the  Attorney -G ener al  oxi  be- 
"  half  of  the  crown,  ordered  that  the 
"  said  sum  of  1,000/.  should  be  paid  to 
"  the  treasurer  of  the  Hospital  to  be 
"  applied  to  the  uses  and  purposes 
"  aforesaid." 
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BRADISH  against  GEE. 


ia^5 - 

Case  115. 


[Lib.  Reg.  1753.  A.  fo.  340  a.]  ^ay.  10,  1754. 


Lord  Hardwicke^  Chancellor :  [S.  C.  lo  Hill 

Where  a  decree  is  made  by  consent  of  counsel,  there  lies  coxe'^MSS 

not  an  appeal  or  rehearing,  though  the  party  did  not  really  1'^9- 

,.  1     •  •  '     r  •  1    E.E.32.  1  Ken. 

give  nis  consent;  but  his  remedy  is  against  his  counsel,  73.  fully,] 

&c.:  but  if  such  decree  was  by  fraud  a2id  covin^  the  party  Cannot  appeal 

may  be  relieved  against  it,  not  by  rehearing  or  appeal,  madebyron- 

but  by  original  bill.   Richmond  v.  Tallicur,  (2)    Floyd  v.  sent.(l) 

Mansell.  (3)    So  at  lavr,  defendant  may  plead  judgment  vi^as  fg^^"  ^^liG^J,:^e 

by  fraud  and  covin  against  his  testator.  Downmg's 

In  the  above  cases,  the  decree  itself  vras  pleaded,  but  the  ^* 
fraud  itself  vs^as  not  sufficiently  denied ;  but  if  fraud  is  de- 
nied in  the  answer,  the  decree  which  is  impeached  may  be 
pleaded  to  such  a  bill. 

Where  money  is  directed  to  be  turned  into  land,  or  vice  Money  direct- 

A   .^  ^..11         .  1        .        1.1  1      ed  to  be  laid 

versa,  the  person  entitled  to  it  may  elect  111  which  way  he  out  in  land : 
will  take  it,  as  money  or  land  ;  and  very  slight,  evidence  of  Jftie^^Jo^  j 
his  intention  by  acts  done  will  be  sufficient ;  but  his  Lord-  soluteiy,  may 
ship  said,  he  could  not  admit  that  parol  declaration  would,  in^mon^ey^or 
as  was  intimated  by  Lord  Macclesfield,  \n  Edwards  v.  land, and  siigLt 
Earl  of  JVarivick  ;  (4)  and  when  he  has  once  signified  that  be  evidence  of 
intention,  he  is  bound  by  it.  his  intention, 

'  but  parol  de- 

claration is  not  sufficient.  (5) 

(1)  See   Northcote   v.  Northcote^       (3)  Gill).  Kq.  Rep.  185. 

Colles  P.  C.  287.    7  Viu.  Abr.  398.  (4)  ^2  P.  W  171.  "2  Eq.  Ca.  Ah.  140. 

Jllcwson  \.  Doidben,  CoWv's  l\  (5)  PuKney  v.  Darlingioiu  1  Bro. 

Toder  V.  Sansam^  7  Bro.  P.  C.  214.  238.    7  Bro.  P.  C.  548.    Guidot  v. 

BlundellN.  Macartney^  2  Ridg.  P  C.  Guidot,  3  Atk.   254.     Crabtree  v. 

559,  591.    Harrison  v.   Ramsey,  2  Bramble,  \h.  QSO.    Chichester  y.  Bick- 

Ves.  488.    Wood  v.  Griffith,  1  Mer.  erstaff,  2  Vern.  295.     Bozo'es  v.  Earl 

35.    Bcrnaly.  Donegal,  3  Dow.  146.  of  Shrczcsbnry,   5   Bro.  P.  C.  269. 

Wall  V.  Biishby,  1  Bro.  484.    Dozen-  llcicet  v.  Wright,  1  Bro.  C.  C.  86. 

ingy,Cagc,\  T.q.  Ca.  Abr.  ]  65.    But  Lingen  v.  Sozcray,  1  P.  Wms.  172. 

seo  Bnttcr/ield  v.  Butter  field,  ^  Ves.  Earldom.  ^.  Sanders, Cruse 

133.    Supl.  81.    Webb  V.   Webb,  3  ,v.  Baileij,  2  P.  Wms.  22.    Seelcij  v. 

Swiinst.  053.  Ja^o,  !  P.  W.  3S9.     Benson  v.  Ucn- 

(2)  1  Dick.  38.  1  P.  W.  734.  2  son,  ib.  130.  Van  v.  Burnett^  19  Vcs. 
F.q.  Ca.  Abr.  516.  109. 
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Bradish 
against 
Gee. 

V.  Lingen  v. 
Sawrav,  1 
Wms.  172. 
Changing  tlie 
security  held 
sufficient. 


In  the  present  case,  one  tenant  in  common  had  consented 
to  a  decree  for  sale  of  the  whole  estate,  and  his  Lordship 
said^  lie  was  bound  hj  it;  for  the  other  parties  were  in- 
terested in  that  consent,  because  their  shares  of  the  estates 
would  not  sell  so  well  separate  as  if  the  whole  was  sold 
together :  and  his  Lordship  said,  even  if  he  had  afterwards 
petitioned  that  the  land  should  not  he  sold,  yet  the  decree 
would  not  be  varied,  and  the  monej^  arising  by  the  sale 
would  go  to  his  personal  representative. (6) 


(6)  Order,  "  That  the  Bill  be  dis- 
"  missed  without  costs  ;  and  in  case 
"  the  plaintiff  shall  put  the  defendant 
"  to  any  further  expense  or  trouble  to 


procure  conveyances,  then  the  de- 
"  fendant  is  to  be  at  Hberty  to  apply 
"  for  his  costs."  See  as  to  the  order  with 
respect  to  costs  Leman  v.  Alie^  ante,  163. 


[  230  ] 
Case  116. 
May  10,  1754. 


EMBREY  against  MARTIN. 


[Lib,  Reg.  1753.  A.  fo.  358  b.] 


[S.C.I  Ken.  Walter  Neabon,  by  will,  12th  May,  1706,  devised  his 
^''•J  freehold  estates  to  the  use  of  his  son,  Johii  Neahon,  for 

One  devises  to  life,  and  to  the  heirs  of  his  bodj^ ;  remainder  to  his  daughter 
tai^i;i-en'([iimler  -^^^^^^^^'^^^  hfe,  and  to  the  heirs  of  her  body  ^  remainder  to 
p  in  tll'^r^^*^  ^^^^  daughter  Elizaheth  for  life,  and  to  her  soil  John  Neahon, 
raainder  to  his  ^has  Trig,  and  his  heirs  for  ever,  upon  condition  that  he  pay 
?^P^-eui5n^''  to  his  eldest  sister,  plaintiff's  mother,  100/.  at  or  soon  after 
der  to  her  son  his  being  posscssed  of  the  premises  :  and  for  non-payment, 
^w^  j  and  his  the  estate  should  be  to  plaintiif's  mother,  &c.;  and  if  John 
heirs,  on  con-   Ntabon.  alias  jTnV,  should  die  before  his  beins:  possessed  of 

dition  he  pay  5  5  &  i 

100/.  to  the  eldest  sister,  the  plaintiff's  mother,  at  or  soon  after  his  heing-  in  possession;  and 
for  non-payment  the  estate  should  be  to  the  plaintiff's  mother.  J.  P.  and  E.  are  dead  ;  the 
plaintiff's  mother  died,  and  afterwards  the  remainder  in  fee  came  to  J.  N.  alias  Held, 
the  representative  of  the  mother  was  entitled  to  the  100/,  (1) 


(1)  See  Tunstall  \,  Bracken,  ante,  Titckener^^o^i.703,   Godwin  Y.Mun- 

170.    Manning  v.  Herbert,  post.  575.  dai/,  1  Bro.  C.  C.  191.    See  Smith  v. 

Ernes  v.  Hancock,  2  Atk.  507.    Sher^  Partridge,  post.  266. 
man  v.  Collins^  3  Atk.  322.    Jeale  v. 


CASES  IN  CHANCERY. 


230 


the  premises,  then  to  the  next  heir  male  of  Elizabeth  Trig, 
under  the  same  proviso  and  condition  of  paying  100/.  to 
plaintiff's  mother. 

John,  Prudence,  and  Elizaheth  Neahon,  are  all  dead  ; 
plaintiff's  mother  is  also  dead;  and  since  her  death,  the 
remainder  in  fee  vested  in  John  Neabon,  alias  Trig,  in 
possession. 

Bill  by  plaintiff,  as  executor  of  his  mother,  to  have  the  100/. 
raised,  and  decreed  accordingly  (2)  by  Lord  IIardvticke, 
Chancellor,  who  said  it  was  a  very  plain  case.  1st,  It  could 
not  be  intended  as  a  mere  personal  legacy,  for  not  likely 
plaintiff's  mother  should  live  to  the  time  of  the  remainder 
vesting  in  John  Neabon,  alias  Trig,  which  is  after  two 
estates  tail.  In  many  cases,  money  has  been  directed  to  be 
raised,  where  it  was  likely  the  legatee  would  die  before  the 
event  happened. 

2d,  It  is  a  conditional  limitation,  and  there  is  a  legal 
remedy  for  raising  the  money  :  it  is  a  condition  subsequent, 
as  all  conditions  turned  into  limitations  are :  it  is  to  be 
raised  after  John  Trig  comes  into  possession. 

The  only  doubt  is,  from  the  devise  over  being  limited  to 
the  mother,  without  saying,     her  executors,''  but  with  an 

&c. but  it  is  agreeable  to  law,  that  it  should  extend  to 
her  executors,  and  as  the  testator  was  writing  what  would  be 
the  law,  he  left  off  with  putting  an  "  &c." 


Embrey 
against 
Martin. 


A  conditional 
limitation. 


[  231  ] 

V.  Tunstall  v. 
Bracken^  and 
several  cases 
there  cited. 


(2)  The  decree  directed  the  100/. 
should  be  raised,  with  interest  at  4  per 
cent,  from  one  year  after  the  death  of 


Elizaheth  Tn^.— The  facts  are  cor- 
rectly stated  in  the  text. 


OUGIITERLONEY  against  Earl  POWIS.  Case  117. 

  May  13,  1754. 

[S.  C.  Coxe 

Michael  Kencaid,  19th  November,  1720,  drew  a  bill  of 
exchange  on  Lord  Montgomeri/,  for  500/.  payable  to  TFil-  loney  \.Poicis:\ 
Uam  Dundass  or  order,  which  was  indorsed  to  plaintiff.  Lord  q.  Where  a 
Montgomery/  accepted  the  bill,  but  it  was  afterwards  pro-  ^^'j^'^'e^^^^^^ 

of  dchts,  whether  it  lets  in  c^ebts  barred  by  the  statute  of  limitations  ?  (1) 


(1)  Although  the  question,  whether  a  of  debts  revived  a  debt,  barred  by  the 
devise  of  real  estate  in  trust  for  payment    Statute  of  Limitations,  had  been  inciden- 
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OtJGHTER- 
LONEY 

against 
Powis. 


Demand  pre- 
sumed to  have 
been  paid. 


Andrews  v. 
Brown,  Prec. 
in  Ch.  385. 


[  232  ] 


r.  Salk.  278. 
Anon,  contra. 


tested  for  non-payment.  In  April  17473  Lord  Montgomery 
died,  having  by  will  devised  his  real  estates  in  trust  to  pay 
his  just  debts. 

Bill  by  plaintiff,  to  be  satisfied  the  500/.  under  the  trusts 
in  the  will. 

Two  questions  were  made  : 

1st,  Whether  payment  is  to  be  presumed  from  the  great 
length  of  time  ? 

2d,  Whether  the  demand,  which  was  barred  by  the  sta- 
tute of  limitation,  is  revived  by  the  trust  ? 

Lord  Hardwicke,  Chancellor,  after  argument  : 

I  am  very  glad  this  cause  does  not  turn  on  the  second 
question ;  for  I  should  be  under  some  difficulty  to  determine 
it,  after  the  case  of  Lord  Stafford  in  the  House  of  Lords ; 
for  that  in  some  measure  shakes  the  determinations  which 
were  before,  that  where  a  trust  is  created  for  payment  of 
debts,  it  lets  in  those  debts  which  were  barred  by  the  sta- 
tute :  and  many  cases  have  been  on  that  head,  though  I  own 
I  have  often  wondered  how  they  came  to  be  so.  That  a  man 
should  be  supposed  to  mean  payment  of  that  which  he  has 
not  satisfied  was  due,  or  which  he  had  refused  himself  to 
pay,  many  reasons  have  been  given ;  but  the  true  one  is, 
that  a  debt,  though  barred  by  the  statute,  is  a  just  debt,  a 
promise  would  revive  it,  being  a  good  consideration ;  and 
that  proves  that  the  debt  is  not  destroyed.  In  assumpsit  at 
law,  the  defendant  cannot  plead  non  assumpsit  generally, 
and  give  the  length  of  time  in  evidence,  but  must  plead  non 
assumpsit  infra  se.v  annos.  In  Lord  Holt's  time,  it  came  in 
question  in  a  more  strict  way,  on  nil  debit ;  but  the  court 
held  the  plea  to  be  ill,  because  the  debt  subsisted,  though 
the  remedy  was  barred.  It  is  going  a  great  way,  to  let  in 
debts  which  are  barred  by  statute  to  affect  real  estates  by 
such  general  words.  If  this  case  depended  on  that  point,  I 
should  take  time  to  consider  of  it  j  but  the  other  question  is 
so  clear  for  presumption  of  payment  from  length  of  time, 
that  I  will  not  send  it  to  law  to  be  tried.  It  gives  the 
greater  weight,  as  being  a  bill  of  exchange^  a  mercantile 
transaction  which  ought  to  be  pursued  with  expedition  ;  and 


tally  noticed  in  several  cases,  it  was  not 
till  the  case  of  Burke  v.  Jones^  that  the 
court  was  called  lapon  to  give  an  express 
decision  on  the  point.  In  that  case,  Sir 
T.  Flumer^  after  reviewing  all  the  pre- 


vious cases,  decided  that  such  a  devise 
does  not  let  in  debts  barred  by  the  sta- 
tute. See  2  Ves.  &  B.  275.  See  Ex  parte 
Bewdney^  15  Yes.  497.  See  Executors 
of  Fergus  v.  Gore^  1  Sch.  &  Lef.  110. 
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the  plaintiff  had  a  right  to  demand  the  money  of  three  per- 
sons. If  the  court^  after  such  a  length  of  time,  should  suffer 
the  demand  to  be  set  up  against  any  one  of  them^  it  would 
be  attended  with  great  inconvenience. 

Question.  Whether  here  is  sufficient  to  presume  satisfac- 
tion by  Lord  Montgo^neri/ ,  Kencaid,  or  Dimdass  f  There  is 
a  reasonable  evidence  given  to  suppose  payment  by  Lord 
Montgomery.  No  pretence  or  proof  of  any  demand  being 
ever  made  of  this  money ;  and  though  Lord  Montgomery 
was  greatly  distressed  with  debts^  and  was  charged  in  gaol 
for  120^000/.  yet  in  1725  he  was  discharged^  and  after  his 
father's  death  had  a  very  large  estate^  though  greatly  in- 
cumbered. 

It  would  be  a  dangerous  rule  to  lay  down^  that  if  a  noble- 
man, or  other  person's  estate,  is  greatly  involved,  a  cre- 
ditor may  claim  a  debt  after  thirty  years,  though  no  demand 
has  been  made  of  it,  and  the  debtor  was  visible,  and  to  be 
met  with. 

^  It  has  been  proved.  Lord  Montgomery  kept  a  house,  and  a 
large  family,  in  Red  Lion-street,  and  was  easy  of  access,  and 
went  to  places  of  public  resort.  There  is  no  pretence  he  was 
not  able  to  pay  such  a  debt  as  plaintiff  demands ;  he  paid  his 
tradesmen's  bills  once  in  every  year.  It  is  not  possible  to 
believe  that  the  plaintiff,  who  is  a  merchant,  and  resided  at 
London  during  that  time,  should  not  apply  to  him  for  that 
debt. 

As  to  Kencaid :  If  I  was  to  send  this  cause  to  trial,  there 
must  be  an  account  first  taken  between  plaintiff  and  Kencaid. 
There  were  dealings  between  them,  and  plaintiff  gives  credit 
in  his  books  for  this  sum  ^'  when  paid non  constat  how 
the  account  between  them  stood ;  and  though  it  is  slightly 
sworn  that  Kencaid  died  insolvent,  yet  it  appears  in  proofs 
that  plaintiff  received  80/.  out  of  his  eflects  after  his  death. 

No  evidence  to  prove  Dundass  has  not  paid  the  money. 
What  was  read  out  of  a  deed  relates  only  to  bills  of  ex- 
change on  Lady  Mary  Herbert's  account. 

Here  is  sufllicient  for  the  Court  to  presume  satisfaction  by 
somebody. 

Bill  dismissed.  (2) 


OUGHTER- 

LONEY 

against 
Powis. 


[  233  ] 


(2)  The  Editor  was  unable  to  meet  with  any  entry  of  this  case  in  the 
Registrar's  Book. 
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Case  118.  LANE  against  PAGE. 


June  15,  1754,  [Lib.  Reg.  1753.  B.  fo.  557.  nom.  Lane  v.  Teny^^ 


on  Pow^Sd^ed.  ^^^^N  Lane  the  younger^  being  tenant  for  life  under  a 
App.^15.  from  settlement  made  on  his  first  marriage^  with  remainder  ta 
Harg!^MSS.  first,  &c.  sons,  with  remainders  over,  and  having  a  pow- 

No"472^  ^^^^  er  to  make  a  jointure  on  an  after-taken  wife;  and  being 
194.]  greatly  in  debt,  and  actually  arrested,  married  the  defendant, 

execution"  of  a  second  wife  ;  and  bjr  indentures  of  lease  and  release,  of 
power  to  joint-  2 1st  m\A^2iS.  December  1748,  previous  to  the  marriage,  made 
[A power  to  ^  jointure  on  her  to  the  extent  of  his  power;  but  by  pre- 
jointure  hav-  vious  agreement,  entitled,  Proposals  on  executing  the 
cmed^und^eT'  ^^^^'if^ge  deeds  between  Lane  and  Page,''  and  signed  by 
that^hT™^"*  them,  she  was  forthwith  to  join  in  leying  a  fine,  the  use  of 
ditor  of  the  which  was  to  pay  her  only  20/.  a  year  for  her  benefit ;  50/.  a 
havepartof the  ^^^^^  applied  in  payment  of  his  debts,  and  then  to 

jointure,  the  his  wife  for  her  life  ;  and  the  residue  of  the  profits  during 
appointment  ^^^^  should,  after  his  death,  be  paid  as  he  should  by  will 

was  set  aside  or  otherwise  appohit,  or,  in  default  of  appointment,  should 
7r{dito7swere  ^^^^  executors,  administrators,  and  assigns.    No  fine 

to  benefit:]  ^^s  levied,  but  the  husband  died  on  1 7th  ^jyn7  next  after 
[The  fraud  be-  ^.j-^g  marriasre  ;  and  by  indentures  of  lease  and  release,  28th 

mg  on  the  re-  »    ^  j  ^  ^  ^  ^ 

mainder  man  and  29th  of  the  same  month,  reciting  several  debts  owing 
by^tliTwife*^  ^^^^  husband,  and  that  the  widow  was  desirous  that  those 
^fterhusband's  debts  should  be  paid  and  satisfied,  she  conveyed  the  prem- 
eifect.]  ises  in  trust  to  pay  herself  20/.  a-year  for  life,  the  overplus 

of  rents  in  discharge  of  the  said  debts,  and  then  in  trust  for 
herself  for  life.  Bill  by  remainder  man  to  set  aside  this  exe- 
cution of  the  power.  (1) 


(1)  It  was  charged  by  the  bill  that  after  died  ;  and  that  in  that  situation 

Terry^  in  trust  for  whom  the  power  Terry  prevailed  upon  him  to  marry 

was   executed,   threatened   to  throw  Ann^  with   whom  he   never  cohabit- 

Simon  into  prison  if  he  refused  to  come  ed  ;  (a)   and  the  plaintilf  submitted 

into  the  measure ;  that  Simon  laboured  that  the  intention  of  the  power  was 

under  a  mortal  disease  of  which  he  soon  to  make  a  handsome  provision  for  the 


(a)  See  Harver/  v.  Harvey^  1  Atk.  564. 
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Lord  Hardwicke,  Chancellor.— This  is  a  new  invention.  Lane 
and  the  Court  will  put  a  stop  to  it,  if  possible  3  for  though  it  agaimt 
is  said  to  be  honest  in  him  to  pay  his  debts,  yet  he  must  do 
it  out  of  his  own  estate. 

Two  Qnestions  : 

1st,  Whether  the  execution  is  good  in  toto  ? 
2d,  Whether  in  part,  and  how  far  ? 

As  to  the  first,  it  is  so  clear,  I  can  hardly  argue  to  it.  If 
the  Court  should  admit  such  an  execution  of  this  power,  so 
directly  contrary  to  the  intent  of  the  power,  it  would  be 
attended  with  the  greatest  inconveniences.  Nothing  could 
be  more  contrary  to  the  power ;  it  is  a  fraud  on  the  power, 
and  those  creating  it. 

Question,  If  it  is  such  as  this  Court  can  get  at,  said  to  be 
a  marriage  agreement,  and  is  equally  good  v/hether  the  wife 
brought  a  portion  or  not,  and  like  fFichcriys  case  ?  (2) 

If  the  case  had  been,  that  on  the  remainder  man  refusing 
to  join  and  charge  the  estates  with  his  debts,  he  had  said, 

1  will  marry,  and  execute  ray  power  3"  that  would  have 
been  like  Wicfierly's  case.  (3) 

(4)  I  am  not  clear  that,  (as  argued  by  plaintiffs  counsel), 
where  there  is  a  power  of  appointment  to  children,  and  part 
is  appointed  fraudulently,  the  whole  appointment  is  void.  I 
cannot  say  it  is  so. 

But  suppose  a  power  to  make  a  jointure  under  restrictions,      |-  ^35  ] 
as  100/.  a-year  for  every  1,000/.,  and  the  husband  has  him- 
self advanced  a  sum  of  money  in  order  colourably  to  enable  'duchess 
him  to  make  the  larger  jointure,  the  Court  will  reject  such  of  Ancastery 
part  as  is  more  than  proportional  to  the  real  fortune. 


donee's  wife,  and  thereby  enable  him  marriage  by  virtue  of  a  power  reserved 

to  marry  one  of  circumstances  suitable  to  him,  but  Lord  Parker^  assisted  by 

to  his  own,  and  not  by  colour  of  such  Pratt^  C.  J.,  and  the  Master  of  the 

jointure  to  pay  his  debts  to  which  the  llulls^  denied  relief,  see  2  Eq.  Ca. 

premises  were  not  liable,  whereas  the  Abr.  391.  pi.  4. 

jointure  set  up  was  in  fact  a  settlement       (4)  In  De  Grey's  MSS.  this  passage 

on  Terry^  see  Mr.  Sugderi's  Cook  on  stands  thus  :  "  One  case  put  I  am  not 

Powers,  Appendix  15.,  and  Keg.  Lib.  "  clear  in.   If  a  man  having  a  power  to 

B.  1753.  fo.  527.  "  appoint  10,000/.  among  children  ap- 

(2)  Cited  2  P.  Wms.  619.  S.  C.  2  "  points  8,000/.  to  one  ciiild  on  agree- 
Eq.  Ca.  Ab.  391.  "  ment  to  take  back  2,000/.,  it  would 

(3)  In  Wiclierleifs  case,  the  re-  "  not  be  good  for  tiie  6,000/.  I  know 
mainder  man  brought  a  bill  to  be  re-  "  of  no  case  of  that  kind.  But  it  is 
lleved  against  a  jointure  made  by  the  "  more  like,  another  case."  Suppose  a 
tenant  for  life  upon  his  death-bed  in  power  to  make  a  jointure,  &c.  (as  in 
consideration  of,  and  previous  to,  his  next  paragraph  in  tiie  text.) 


235 


CASES  IN  CHANCERY. 


Page. 
2  Vern.  764. 


Lane  Said^  the  plaintiff  has  no  reason  to  complain  3  if  any  body 

has,  it  is  the  wife.  But  this  case  does  not  come  up  to 
Turton  v.  Benson,  for  here  is  no  fraud  on  the  wife.  (5)  It  is 
all  but  one  act ;  no  evidence  of  two  agreements.  She  has 
avowed  it  since  her  husband's  death  ;  and  it  appears  to  have 
been  made  in  consequence  of  the  husband's  creditors  pressing 
him  for  their  debts. 
,  Here  is  no  private  agreement  contrary  to  a  public  one 

with  her  friends ;  she  was  at  age,  and  acted  for  herself. 
Those  cases  were  determined  on  public  considerations.  This 
is  a  fraud  on  the  property  of  a  third  person,  the  remainder 
man. 

2d  Question.    Of  opinion  it  ought  to  be  supported  as  to 
the  20/.  a- year. 

[Fraud  affects  Fraud  will  affect  only  so' far  as  it  extends  ;  and  this  Court 
extenTs!^^the  will  not  Say  that  participes  criminis  shall  have  no  benefit  of 
Court  will  not   ^he  agreement  in  any  part. 

say  participes  "  ^ 

criminis  shall  have  no  benefit  of  the  agreement  in  any  part.] 

[Where  con-  Where  a  conveyance  is  made  for  a  small  sum,  much  less 
for  an^under-  than  the  value,  but  recited  to  be  for  the  full  consideration, 
value,  Court     ^\^q  Court  will  not  set  aside  the  conveyance  absolutely,  but 

will  not  set  1  1      o     •  T 

aside  abso-  let  it  stand  as  a  security  for  the  money  advanced.  So  in  tne 
S/standa  ^^^^  P"^^  ^  powcr  to  make  a  jointure  under  restrictions, 
security  for  the  the  fraud  shall  not  run  through  the  whole,  but  the  execu- 
v^mSd.V)]      tion  shall  be  good  for  so  much  as  is  proportionable  to  her 

fortune.  (7)    So  where   fraudulent   appointment  amongst 

children.  (8) 


(5)  In  the  case  of  Turton  v.  Ben- 
sorij  on  a  treaty  of  marriage  be- 
tween A,  and  the  daughter  of  L*.,  the 
mother  of  A.  surrendered  part  of  her 
jointure  to  enable  her  son  to  make  a 
settlement,  and  B,  agreed  to  give  his 
daughter  3,000/.  portion,  A.  without 
the  knowledge  of  his  mother,  gave  a  bond 
to  B.  to  pay  back  1,000/.  It  was  de- 
creed that  the  bond  should  be  given  up 
as  obtained  in  fraud  of  the  settlement. 
See  Pitcairn  v.  Ogbourne,  2  Ves.  375. 
Anon,  2  Eq.  Ca.  Abr.  187. 

(6)  Where  a  sale  is  set  aside  on  ac- 
count of  the  inadequacy  of  the  con- 
sideration, it  is  upon  the  principle  of 
redemption,  and  the  conveyance  will 
stand  as  a  security  for  the  principal, 
interest  and  costs,  Gwi/nne  v.  Heaton, 


1  Bro.  C.  C.  1.  Twiselton  v.  Griffith, 
1  Wms.  310.  Peacock  v.  Evans , 
16  Ves.  jun.  512.  Bowes  v.  Heaps, 
3  Ves.  &  Bea.  117.  As  to  the  costs 
being  allowed  in  these  cases,  see 
Nicols  V.  Gould,  2  Ves.  423.  Gourland 
V.  De  Taria,  17  Ves.  jun.  20.  Wood  v. 
Abrey,  3  Madd.424.  Moronyv.  O'Dea, 
1  Ball  &  Beatty.  Sugden  Vendors  239. 

(7)  See  Lord  Tyrconnell  v.  Duchess 
Ancaster,  post.  237. 

(8)  "  As  in  appointments  not  exceed- 
"  ing  such  a  sum  amongst  children,  and 
"  he  appoints  certain  sums,  reserving  a 
"  part  to  himself,  it  would  not  set  side  the 
"  whole."  De  Grey,  MS.— In  Daubeny 
V.  Cockburn,  1  Meriv.  626.,  the  father 
having,  under  a  settlement,  power  to 
appoint  to  one  or  more  of  his  children, 
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As  to  the  50/.  a-year,  I  must  lay  that  out  of  the  case  ;  for  Lane 
how  can  I  get  at  it  without  an  account  of  the  debts^  and  also  against 
of  the  rente  and  profits^  in  order  to  take  the  measure  ?  and  P^^^. 
that  I  will  not  do,  nor  v/ould  I  without  this  circumstance, 
that  it  is  a  provision,  not  for  a  particular  set  of  creditors,  but 
for  all  his  debts,  even  those  he  should  owe  at  his  deaths 
which  is  entirely  precarious. 

Declared  the  agreement  and  conveyance  to  be  considered     [  236  ] 
as  one  transaction,  and  to  be  set  aside^  except  as  to  the  an- 
nuity of  20/.  to  the  wife.  (9) 

N.  B.  In  the  above  cause,  evidence  was  read,  that  when  v.  Alien  v. 
he  was  under  arrest,  he  sent  to  his  brother  Robert  Lane,  f-^fS^'T'/^^^ 

'  ^  1758,  deter- 

who  was  next  in  remainder  under  the  settlement,  and  pro-  mined  on  the 
posed,  if  he  would  free  him  from  the  arrest,  and  allow  him  tMs"cas2  °(10) 
1 21.  a-year  out  of  the  estate,  he  would  not  marry ;  otherwise 
he  was  determined  to  marry  for  payment  of  his  debts. 


appointed  to  one  child  exclusively,  on 
a'secret  understanding,  that  part  of  the 
fund  should  be  re-assigned  to  a  stranger. 
The  appointment  was  held  a  fraud  on 
the  settlement  and  void  in  toto ;  and 
Sir  William  Grant  observed  that  with 
respect  to  the  case  of  Page  and  Lane^ 
it  seemed  to  him  that  the  declaration 
of  Lord  Hardwicke  could  hardly  be 
supposed  to  refer  to  a  fraud  in  which 
the  child  had  no  concern,  as  such  a  case 
would  have  been  irrelevant  to  that  be- 
fore him,  where  it  was  the  wife's  par- 
ticipation in  the  alleged  fraud  that 
could  alone  create  a  doubt  whether  the 
jointure  could  be  affected,  that,  however, 
upon  principle,  he  did  not  see  how  any 
part  of  a  fraudulent  agreement  could  be 
supported.)  except  where  some  conside- 
ration has  been  given  that  cannot  be 
restored.    That  in  the  case  of  Page 


and  Lane  the  subsequent  marriage 
formed  such  a  consideation  on  the  part 
of  the  wife. 

(9)  It  was  decreed  that  the  settle- 
ment by  deeds  of  lease  and  release,  and 
the  paper  v/riting  proposals  on  execut- 
ing the  marriage  deed,  were  to  be  con- 
sidered as  one  entire  agreement,  and 
that  the  said  agreement  and  settlement 
ought  to  be  deemed  in  this  Court  frau- 
dulent and  void,  except  as  to  the  an- 
nual sum  of  20/.  provided  for  the  benefit 
of  Ann  Lane  during  her  life ;  and  it 
was  ordered  and  decreed  that  the  same 
should  be  set  aside,  except  as  to  the 
said  annual  sum  of  20/.  See  Mr.  Sug" 
den^s  Book  on  Powers,  Appendix  15, 
ed.  3. 

(10)  See  this  case  in  Sugden  on 
Powers.  Appendix  16,  from  Lib.  Reg. 
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Case  119.      PROVOST,  BAILIFFS,  &c.  of  EDINBURGH,  against 

AUBERY. 


[Lib.  Reg.  1753.  B.  fo.  426  b.] 


Legacy  to  be 
applied  to 
charity  in 
Edinburgh. 
Court  of 


Devise  of  3,500Z.  South  Sea  annuities  to  the  plaintiffs,  to 
be  applied  to  the  maintenance  of  poor  labourers  residing  in 
JEdinburgh,  and  towns  adjacent. 

Equity  in  England  will  not  order  the  distribution  of  it. 

Lord  IIardvvicke,  Chancellor,  was  of  opinion  he  could 
not  give  any  directions  as  to  the  distribution  of  the  money, 
that  belonging  to  another  jurisdiction,  that  is,  to  some  of 
the  courts  in  Scotland;  and  therefore  directed  that  the  an- 
nuities should  be  transferred  to  such  persons  as  the  plaintiffs 
should  appoint,  to  be  applied  to  the  trusts  in  the  will.  (1) 


(1)  The  testator  declared  it  to  be 
his  intention  that  it  should  be  lawful 
for  the  said  Lord  Provost,  &c.  to  sell 
the  said  annuities,  and  invest  the  same 
in  the  purchase  of  any  other  public 
stock,  or  in  the  purchase  of  lands  and 
tenements  in  fee  simple,  the  produce 
and  income  to  be  applied  in  the  same 
way  as  before  directed  with  respect  to 
the  said  annuities. 

The  decree  declares  That  the  trust 
ought  to  be  carried  into  execution 
and  established,  except  as  to  any 
power  or  liberty  thereby  given  to  lay 
out  the  produce  of  the  said  annuity  in 


"  lands  in  England,  and  orders  the 
"  same  accordingly  ;  and  that  the  said 
"  stock  be  transferred  to  such  person 
"  or  persons  as  the  said  provost,  &c. 
"  shall  appoint,  and  the  said  annuities 
and  the  dividends  thereof  to  be  sub- 
ject  to  the  trusts  and  charitable  uses 
directed  by  the  said  testator,  and  the 
said  Provosty  &c.  and  their  succes- 
"  sors  are  to  apply  and  dispose  of  the 
same  accordingly."     See  Attorney" 
General   v.  Lepine,  2  Swanst.  181. 
Minet  V.  VuUiamy,  1  Russel,  113.  in 
note.    Emery  v.  Hill,  ib.  and  Martin 
Y.  Paxtony  cited  there,  p.  115. 
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PARKER  against   GERARD,  Baronet.  Case  120. 


[Lib.  Reg.  1753.  B.  fo.  514  a.] 


At  the  Roll': 
6th  July 
1754. 


On  bill  for  a  partition :  Sir  Thomas  Gierke,  Master  of  the  J^ocree  for  a 
Rolls,  said,  That  such  a  bill  is  matter  of  rig] it,  and  there  is  mluV^ot'^ 
no  instance  of  not  succeeding  in  it,  but  where  [there]  is  not  ^  '8^'^'  '^^^ 
proof  of  title  in  plaintiff ;  and  in  the  case  of  Cartwriglit  v. 
Lord  Bath,  (2)  the  Court  gave  leave,  and  time  for  the 
plaintiff  to  make  out  his  title.  (3) 

In  the  case  of  Mr.  Baines,  (4)  upon  a  bill  for  a  partition  of 
the  cold  bath,  &c.  the  strongest  arguments  of  inconveniency 
imaginable  were  used,  but  did  not  prevail. 


(1)  See  Cartwright  v.  Pultney^ 
2  Atk.  380.  Turner  v.  Morgan^  8 
Ves.  144.  Parker  v.  Fairfax^  17  Ves. 
548.  But  though  if  the  plaintiff's  title  is 
clear  he  may  demand  a  commission  as  a 
matter  of  right,  yet  if  his  title  is  sus- 
i)icious,  the  Court  may  exercise  its  dis- 
cretion, and  leave  him  to  his  remedy  at 
law,  Baring  v.  Nashy  1  V.  &  B.  556. 
See  in  Scott  v.  Fawcet,  1  Dick.  299. 
— See  Warner  V.  Baines^  post.  589,  and 
notes  there. 

(2)  CartRTight  v.  Pidtnci/,  2  Atk. 
380. 

(3)  The  bill  stated  that  the  plain- 
tiffs, together  with  the  defendants  were 
owners  in  fee  simple  of  all  tlie  undivided 
pasture  called  Thisleton  Pasture,  the 
whole  of  which  consisted  of  102  acres  of 
full  made  beast  grasses  wliich  belonged 
to,  and  were  (Mijoyed  by  tlie  plaintiffs  and 
defendants  in  the  proportions  following, 
that  is  to  say  :  to  ]>lain( i If  Pwr/ic^r  29 
beast  grasses,  to  \)\iunt\{Y  Foxcroft  17, 
to  defendant  Sir  T.  Gerrard  to 
defendant  C.  14,  to  defendant  7\ Hi, 
to  defendant  S.  3,  to  defendant  M.  2, 


making  together  90;  and  that  plaintiffs 
and  defendants  were  the  proprietors  of 
the  remaining  12  beast  grasses  in  the 
-The  defendants 


same  proportion, 
by  their  answer  stated,  that  the  land 
extended  a  mile  and  a  half,  and  that 
some  parts  were  rocky,  and  craggy,  and 
poor  land,  that  the  lower  land  was  of  a 
much  better  description,  and  that  it 
would  be  very  difficult,  if  not  im- 
practicable to  make  an  equal  division, 
and  that  in  some  parts  thereof  there  was 
no  water,  and  that  some  of  the  allot- 
ments could  have  none,  which  would 
render  them  of  little  value,  and  that  it 
would  be  most  to  tlie  advantage  of  the 
property,  that  it  should  remain  un- 
divided in  manner  it  had  immemorially 
been,  and  submitted  that  the  partition 
should  not  be  made  at  tlie  request  of 
two  persons  only.  The  decree  di- 
rected a  partition  amongst  the  plaintiffs 
and  defendants  in  tlie  several  propor- 
tions they  were  (li(>n  entitled,  and  that 
a  commission  should  issue  accordingly. 
Lib.  Reg. 

(4)  IVarncr  v.  Baines,  post.  589. 
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Parker 
against 
Gerard. 


In  Nevis  v.  Levene,  (5)  the  plaintiff  was  entitled  to  3  or 
400  acres^  and  the  defendant  to  4  or  5  only ;  and  though  the 
defendant  would  have  rather  given  up  his  part  than  be  at 
the  expence  of  a  partition^  yet  it  was  decreed^  and  to  be 
at  the  equal  expence  of  both  parties/' 


Each  party 
must  be  at 
equal  expence, 
though  their  interest  be  ever  so  unequal.  (6) 


(5)  Mr.  Beames,  in  his  Treatise  oa 
Costs,  p.  48.  note  (1),  suggests  that 
this  case  is  in  fact  the  same  as  the  case 
of  Norris  v.  Le  Neve^  reported  3  Atk. 
82. ;  and  which  was  not  a  case  of  par- 
tition, but  respecting  boundaries.^ — — 
The  editor  has  been  unable  to  meet 
with  any  case  under  the  name  of  Nevis 
V.  Levene. 

(6)  The  general  rule  with  respect  to 
costs  in  such  cases  is  now  understood 
to  be  (as  laid  down  in  Agar  v.  Fair- 


faxy  17  Ves.  533.),  that  no  costs  shall 
be  given  until  the  commission ;  that 
the  costs  of  issuing,  executing,  and 
confirming  the  commission,  shall  be 
borne  by  the  parties,  in  proportion  to 
the  value  of  their  respective  interests, 
and  that  there  shall  be  no  costs  of  the 
subsequent  proceedings.    See  Calmadij 

'v.  Calmady^  2  Ves.  jun.  568.  Baring 
V.  Nash^  1  V.  &  B.  554.  Beames  on 
Costs,  50. — IVhaley  v.  Dawson^  2  Sch. 
&Lef.  371. 


Case  121.  ANONYMOUS. 

Lincoln's  Inn  

Hall,  First 

Seal  after  Trin.  „ 

Term,  10th  -LoRD  Hardwicke  Said,  A  bill  to  perpetuate  testimony 
''s^  C  Tv  s  dismissed  for  want  of  prosecution,  any  time  before 

J^^*  replication,  and  examination  of  witnesses.  That  after  the 
Bill  to  perpetu.  witnesses  are  examined,  plaintiff  must  not  proceed  to  set 
may  be  d3s-       ^^^^^  ^^^^  heard ;  for  the  end  is  answered  by  the 

ed  for  want  of  examination  :  and  if  he  does,  his  bill  will  be  dismissed  with 

prosecution,  l  a.  ,    ,  .t,..  .  , 

anytime  before  costs,  Dut  SO  as  not  to  prejudice  mm  in  perpetuating  the 
replication  and  witnesses  testimony. 

examination.  •' 

If  cause  is  set  down  to  be  heard,  the  bill  will  be  dismissed  with  costs,  but  so  as  not  to  preju- 
dice the  perpetuating  the  testimony.(l) 


(1)  Hall  V.  Iloddesdon^  1  P.  W     439.    Acland  v.  Gaisford^  2  Madd. 
162.    Vaughan  v.  Fitzgerald^  1  Sch.    37,  n.    Anon.  2  Ves.  sen.  497. 
&  Lef.  316.    Rose  v.  Gunnel^  3  Atk. 
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Lord  TYRCONNELL  and  Others  against  The  Duke  of  Case  122. 
ANCASTER.  (1) 

[Lib.   Reg.  1753.  A.  fo.  570.  nom.   Brownlow   v.  Buke  o/^'hT/C  is^h" 

Ancaster.']  July/l754. 


Sir  Brownlow  Sherrard,  by  will  13th  May,  1734,  •^g^^^Q^J^^' 
vised  the  manor  of  Lobthorpe,  &c.  in  Lincolnshire,  to  his  p^^gj.  jo^j^. 
son  Brownlow  for  life,  remainder  to  his  first  and  other  sons  ture  lands  of 
in  tail  male,  with  remainders  over ;  with  power  for  his  ^^aiuel^^&cc.^^  ^ 
sons  respectively,  when  in  possession,  to  appoint  any  part  peans  clear  of 
of  the  premises  to  the  use  of  any  wire  they  should  marry,  charges,  and 
for  her  life,  as  her  jointure,  not  exceeding  the  clear  yearly  ^^^ordiS'to^^ 
value  of  100/.  for  every  thousand  which  he  should  receive  the  custom  of 
as  her  portion  upon  the  marriage,  and  so  in  proportion ;  and  does^not  meaa 
directed  his  personal  estate  should  be  laid  out  in  land,  clear  of  land- 
There  was  also  a  power  to  charge  with  5,000/.  for  younger  ^p^^^^,  Yims- 

children.  band  to  settle 

a  100/.  for 

every  1,000/.  of  the  wife's  portion.  No  larger  sum  can  be  settled  than  such  as  is  in  that  propor- 
tion to  the  sum  brought  by  the  Avifc ;  but  the  Avhole  of  the  portion  need  not  be  actually  re- 
ceived by  the  husband ;  it  is  sufficient  if  it  be  settled  for  the  benefit  of  the  family.] 

The  plaintiff.  Lady  Sherrard,  before  her  marriage  being 
intitled  to  3,000/.  secured  by  a  term  of  500  years  on  an  es- 
tate in  Norfolk,  and  other  monies  to  the  amount  of  [  238  ] 
10,000/.  On  13th  July,  1738,  Sir  Brownlow  Sherrard,  the 
son,  in  consideration  of  the  marriage  intended  with  her, 
and  her  portion  of  10,000/.  did,  by  virtue  of  his  power, 
limit  the  manor  of  Lohthorpe  and  other  estates,  as  of  the 
clear  value  of  800/.  a-year,  to  her  for  life,  and  covenanted  to 
settle  200/.  a-year  more.  And  in  the  same  deed  it  was 
agreed,  that  the  trustee  of  the  500  years  term  should  stand 


(1)  The  judgment  in  this  case  is 
given  much  more  fully  in  the  report  in 
Vesey,  than  in  Ambler. 

(2)  Sec  V illareal  v.  Lord  Gahoai/^ 
1  Bro.  C.  C.  p.  4.  note  f .  (S.  C.  post 
682.)  In  the  note  in  Bro.  it  is  said, 
tliat  in  Brczosicr  v.  Kitchen,  1  Lord 
Raym.  317.   S.  C.  Salk.  198.,  n  clear 

u 


annuity  was  held  to  be  free  from  the 
land  tax,  but  according  to  the  report 
of  tliat  case  ih  Salk.,  there  "vvas  a  cove- 
nant for  payment  clear  of  all  taxes, 
vi^hlcli  words  clearly  embrace  the  land 
tax.  See  Champcrnoii  v.  Champcrnon, 
Dougl.  626.  cited  in  Bradburij  v. 
Wright,  Dougl.  624. 
2 
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Lord 
Tyrcon- 

NELL 

against 
Duke  of 
Ancaster. 


[  239  ] 


[It  is  not  suffi- 
cient if  the 
husband  or  his 
friends  ad- 
vance money 
to  make  up  the 
wife's  portion, 
which  is  after 
repaid.  (3)  Nor 


possessed  of  the  term,  and  of  the  3,000/.  in  trust  as  to 
1,000/.  for  Sir  Broivnloiu  the  son,  and  as  to  the  2,000/.  resi- 
due, upon  trust  to  place  the  same  at  interest,  for  the  benefit 
of  the  daughters  and  younger  sons  of  the  marriage,  and  to 
permit  Sir  Brownlow  to  receive  the  interest  during  his  life ; 
and  in  case  there  shall  be  no  such  younger  children,  then  to 
pay  the  2,000/.  unto  the  survivor  of  Sir  Brownlow  and  his 
wiiQ,  He  also  charged  the  estate  with  5,000/.  for  younger  ^ 
children,  under  the  power. 

There  was  no  issue  of  the  marriage,  and  Lady  Sherrard 
survived  her  husband ;  and  the  estates  in  settlement  having 
sunk  in  their  value,  and  being  subject  to  land  tax,  &c.  Lady 
Sherrard  brought  a  bill  to  have  the  deficiency  made  up,  and 
also  to  have  200/.  a-year  more  settled  upon  her  according  to 
the  covenant.  Cross-bill  by  the  persons  in  remainder  under 
Sir  Brownlow' s  will,  impeaching  the  value  of  Lady  Sher- 
rard's  fortune,  and  that  if  a  greater  settlement  had  been 
made  than  the  power  warrants,  that  a  new  settlement  may 
be  made. 

Lord  Hardwicke,  Chancellor  : 

Two  questions  : 

1st,  How  many  thousand  pounds  Sir  Brownlow  had  re- 
ceived as  Lady  Sherrard' s  fortune  ?  and  how  many  hundred 
pounds  a~year  he  ought  to  settle  on  her  ? 

2d,  Of  what  the  estates  to  be  settled  ought  to  be  clear  ? 
And  that  takes  in  two  questions :  1st,  At  what  period  of 
time  the  value  of  the  estates  is  to  be  estimated  ?  2d,  From 
what  they  ought  to  be  clear  ? 

As  to  1st,  I  am  very  clear  he  ought  to  be  considered  to 
have  received  10,000/.  Her  portion  was  undoubtedly  so 
much. 

Objection.  By  the  event  that  has  happened,  2,000/.  of 
her  fortune  has  not  been  received  by  Sir  Brownloiv,  her 
husbandj  consequently  no  jointure  ought  to  be  made  for 
that. 

I  agree,  in  such  cases  the  transaction  must  be  fair:  a 
nominal  portion  is  not  sufficient ;  nor  if  the  husband  or  his 
friends  advance  money  to  make  up  the  sum,  and  it  is  after- 
wards repaid;  nor  if  her  portion  is  settled  to  her  separate 
use.    The  view  of  making  such  powers  is,  that  the  person 

if  her  portion  is  settled  to  her  separate  use.] 


(3)  Lane  v.  Page^  ante  235. 
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may  marry  providently,  and  not  burthen  the  estate  with  a  Lord 
jointure  for  a  woman  that  brings  nothing.    But  where  the  Tyrcon- 
portion  is  settled  in  a  proper  and  reasonable  manner,  for  the  (^a^^nst 
benefit  of  the  famil}^,  in  a  fair  way  of  contracting,  that  is     Duke  of 
not  within  the  reason  of  the  cases  on  fraud  and  collusion.    Anc aster. 
It  is  not  settled  on  her  at  all  events ;  though  if  it  had,  the 
husband  would  have  taken  it  if  he  had  survived  her.  If 
it  had  been  to  the  husband  for  life,  and  afterwards  to  her, 
that  had  been  a  strong  case ;  but  it  would  be  very  mis- 
chievous to  construe  this  case  so,  for  it  would  be  to  put  it 
out  of  his  power  to  provide  for  his  family  with  it  in  a  rea- 
sonable way,  and  yet  enabling  him  to  waste  and  squander 
it  away. 

2d  question  depends  on  the  meaning  of  the  words  "  clear 
yearly  value,''  and  at  what  time. 

I  have  no  doubt,  the  value  must  be  taken  as  at  the  time  of  [The  value  of 
making  the  settlement  and  execution  of  the  power.  settled^musfbe 

And  so  I  determined  in  the  case  of  the  Marchioness  of  J.^^g'^^f  Ji^^g'ggj 
Blandford  v.  The  Duchess  of  Marlborough,  not  only  as  to  tlement  and 
the  quantnm  of  the  jointure,  but  as  to  the  quantum  of  the  t^gpo\!^!^er  (4)] 
land-tax  from  which  it  was  to  be  exonerated ;  that  is,  at  the 
rate  it  was  at  that  time  ;  for  otherwise  the  alteration  of  the 
land-tax  would  vary  the  quantum  of  the  jointure,  and  would 
produce  endless  disputes. 

Q.  From  what  charges  the  estate  settled  ought  to  be 
exempt  ?    That  depends  on  the  words  "  clear  yearly  valueJ"    ^  *240  ] 

*In  Lady  Blandford' s  case,  it  was  expressly  directed  to  be  [Under  the 
clear  of  taxes,  otherwise  I  should  not  have  thoudit  that  it  Z'^'^f^ 

ij.  charge  or  re- 

would  be  clear  of  "  land-tax,    by  virtue  of  the  w^ord  charge  prize;'  the 
or  reprize,    I  am  of  opinion,  the  words  in  this  case  do  not  ie"huitlX"ica^ 
extend  to  land-tax.    The  word  "  clear  "  should  be  construed  land-tax.] 
in  the  power,  as  it  would  in  an  agreement  between  buyer  ''^^f/Lr/''^ 
and  seller;  that  is,  clear  of  all  out<]joino^s,  incumbrances,  s^'ioulf^^^^^  con- 

'  o      o  5  strucd  in  a 

and  extraordmary  charges,  not  according  to  the  custom  of  power,  as  it 
the  country,  as  tithes,'  poor-rates,  cliurch-rates,  &c.  which  aijjl^eni^.t 
are  natural  charges  on  the  tenant.    If  in  the  country  where  t^^^'^^"  hwycv 
these  estates  lie  it  had  been  the  custom  for  the  landlord  to  fsl^cS^oV  aif 
pay  those  rates,  I  should  have  thoudit  this  jointure  oui^ht  to  ontgoinffs,  &c. 

^  o  J  ^5  ^vluch  do  not 

according  to  the  custom  of  the  country,  fall  on  the  tenant.] 

(4)  Soe   ante   Vernon  v.   Vernon^  Marlborough^   2  Atk.  542.,    but  sec 

p.  5.    Pinncl  v.  Ihdlct,  ante,   K)().  Ladi/   Londonderry  v.   J  Tain post. 

Spcakc  V.  Speakc,  I  Vern.  217.    Mar-  424.',  see  Su-d.  on  Vow  .  529. 
chioncss  of  Blandford  v.  Duchess  of 
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Lord  be  subject  to  them,  for  they  would  in  such  case  be  only  or- 

Tyrcon-  dinary  charges;  but  the  contrary  is  proved,  that  it  is  not  the 

^^^"^  custom  of  the  country ;  and  though  Sir  Brownlmv  Sherrard 
against  .  ^  .  i      i  • 

BuKE  OF  entered  into  such  agreement  with  his  tenants,  yet  the  plain- 

Ancaster.  titf  shall  have  the  estates  exempt  from  those  charges.  (5) 


(5)     Decree,  cross  bill  dismissed, 
"  and  his  Lordship  doth  declare,  that  the 
"  portion  of  the  plaintifF,Lady  Sherrard 
"  is  to  be  considered  as  ]  0,000^.  within 
"  the  true  intent  and  meaning  of  the 
"  power  created  by  the  said  will,  and 
"  that  she  is  entitled  to  a  jointure  in 
lands  and  tenements  not  exceeding 
in  the  whole  the  clear  yearly  value 
"  of  1,000/.  at  the  time  of  the  settle- 
ment  made  (that  is  to  say)  clear  of 
^*  incumbrances,  and  all  other  charges 
which  by  the  course  and  usage  of 
the  country  in  which  the  lands  lie, 
ought  to  be  borne  by  the  tenants, 
"  and  not  by  the  landlord;  and  subject 
"  to  the  land-tax,  and  all  such  other 


outgoings,  as  by  the  course  of  the 
country  ought  to  be  borne  by  the 
landlord;  and  his  Lordship  doth  de- 
clare the  Lobthorpe  estate,  and  pre- 
mises comprised  in  the  settlement  of 
the  13th  of  July,  1738,  upon  the 
evidence,  laid  before  him,  ought  to 
be  considered,  as  of  the  clear  yearly 
value  of  800/.  according  to  the  rule 
aforesaid,  and  doth  order,  that  so 
much  of  the  original  bill  as  seeks  to 
have  any  deficiency  in  the  lands  and 
premises  comprised  in  the  said  settle- 
ment of  July  1738  supplied,  and  to 
have  the  same  made  up  of  the  yearly 
value  of  800/.  be  dismissed." 


Case  123.  Ex  parte  KING.  (1) 

Lincoln's  Inn 

Hall,   

^s^C^^^Ves  On  motion  to  discharge  Supplicavit  for  beating  and  threat- 
sen.  578.]  ening  his  wife.  Lord  Chancellor  Hardwicke  said.  That  in 
Court  will  not  no  case  will  the  Court  of  Chancery  discharge  a  supplicavit, 
^P^kavit^^T^f-  a  court  of  law  discharge  articles  of  peace,  but  where  there 
fidavit  denying  appears  to  be  a  combination  and  contrivance.    The  dem/ing 

the  fact;  nor       f  ^         ,  ,     ^  .„  /  ? 

in  any  case  but  the  facts  has  no  avail,  for  the  Court  will  not  try  them  on  aj- 
Mnation^^'d  fi^^'^  '^i  /  ^^^d  if  they  did,  the  person  of  the  party  would  be  in 
contrivance  danger  in  the  mean  time.  In  this  case,  the  husband  swore, 
T^Tiiing  V.  ^^^^  ^'^^^  within  a  few  days  past,  and  since  the  time 
Lev'^m'  2  of  the  fact  and  threats  complained  of,  dined  and  supped 
The  King  v.  with  him,  and  that  she  made  no  complaints  of  his  usage, 
Kiag's^'Be'rich,  seemed  very  well  satisfied  with  his  behaviour;  which 
Hii.  1743.       part  of  his  affidavit  was  verified  by  two  other  persons  who 


(1)  See  the  order  on  issuing  the  original  writ  in  this  case,  2  Ves.  &  B. 
182.  in  note  from  the  Register's  Book.    See  post.  333  ,  and  cases  in  note  there. 
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were  in  company  with  them.    But  Lord  Chancellor  said.    Ex  parte 
he  laid  no  weight  on  that  circumstance  ;  for  she  might  take  King. 
no  notice  of  his  abuse,  in  order  to  prevent  his  suspecting 
her  intention  to  make  application  to  this  Court. 

It  was  sworn,  that  Mr.  King  had  an  estate  of  4^000/.     [  241  ] 
a-year*  and  a  case  was  mentioned,  where  the  Court  or- 
dered the  person  complained  of,  who  was  a  man  of  fortune, 
to  give  security  in  4,000/. 

Lord  Chancellor  ordered  Mr.  King  to  give  security, 
himself  in  2,000/.,  and  his  sureties  1,000/.  each. 


EARLOM  agaimt  SAUNDERS.  Case  124. 

[Lib.  Reg.  1754.  A.  fo.  96  a.  nom.  Earlom  v.  Powell.^  8^th  NoyI^1754. 

William  Powell,  by  will  of  2ist  October,  1/29,  devised  w.  P.  by 

.  .  will  devises 

his  lands  in  Cheame  or  elsewhere  in  Surrey^  to  trustees  and  land  to  his 
their  heirs,  to  the  use  of  his  wife  Elizabeth  for  life,  re- 

'  '  ^  ^  remainders 

mainder  to  his  first,  &c.  sons  in  tail  male,  remainder  to  his  over,  with  re- 
daughters  in  tail,  remainder  to  Widdrington  [Poivell]  and  ^2^1^"^^^ 
William  Powell  in  fee,  as  tenants  in  common.    And  di-  Jj^ 

leaves  400*. 

rected  400/.  should  be  raised  by  his  executrix  out  of  his  to  be  laid  out 
personal  estate  with  all  convenient  speed  after  his  decease,         of  land 
and  paid  by  her  to  his  trustees,  or  one  of  them,  who  should  or  on  any 
lay  out  the  same  in  a  purchase  of  lands,  or  any  other  secu-  MsTrus-^'^ 
rity  or  securities  as  theii  should  think  proper  and  conve-  tees  should 

.  ,  1111  11        1        1    ,      think  fit  and 

me7it :  and  directed  the  lands  so  to  be  purchased,  and  the  conveuient, 
security  or  securities  on  which  the  400/.  should  be  so  laid     fj^^g  ^i^^ds'^ 

devised.  The  intermediate  limitations  being  at  an  end  nml  .W.  being  dead,  the  estate  came 
to  P.  who  was  an  infant,  and,  being  upwards  of  twenty,  made  a  will,  and  gave  all  his  estate  to 
the  plaintiff;  and  afterwards  died,  two  days  before  he  was  at  the  age  of  twenty- one.  The  400/. 
not  being  laid  out,  held,  it  did  not  pass  by  the  will  as  money.  (1)  The  trustees  had  no  election 
to  consider  it  as  money  or  land.  (2)  The  infant  could  not.  (3)  True  construction,  to  he  laid 
out  in  land,  and  on  security  till  a  purchase  could  be  found. 


(1)  Attorney-General  v.  Milner^  3 
Atk.  114.  PuUeney  v.  Lord  DarUm^;- 
ton,  7  Bro.  P.  C.  548.  ed.  Tom.  Jolin- 
son  V.  Arnold^  1  Ves.  169.  See  Bradish 
V.  Gee^  ante  229. 

(2)  See  Thornton  v.  IJaidey^  10 
Ves.  129.    Doughty  v.  Bale,  2  \\  W. 


320.  Lcc/wiere  v.  Carlisle,  3  P.  W. 
215.    Ca.  temp.  Talb.  80. 

(3)  Carr  v.  Ellison,  2  Bro.  C.  C.  56. 
Cozolcy  V.  Hartstonffc,  1  Dow.  169. 
Seeley  v.  Jasro,  1  P.  W.  389.  Benson 
V.  Bcnso?i,  I  P.  W.  1 30.  See  39  &  40 
Ceo.  3.  c.  56. 
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Earloi 


Saunders, 


[  242  ] 


Fulham  v. 
Jones,  cited  in 
Letchmere  v. 
Letchmere, 


0131,(4)  should  be  made  to  and  settled  on  the  trustees,  their 
heirs  and  assigns,  in  trust  and  to  the  use  of  his  wife  for 
life,  and  after,  to  such  uses,  and  under  such  provisions, 
conditions,  and  limitations,  as  his  lands  before  devised  were 
limited. 

There  was  no  issue  of  the  testator.  After  his  death, 
Widdrington  [PoiveW]  died  5  and  after  him,  the  testator's 
widow  died.  William  Powell  also  died  afterwards,  two 
days  under  the  age  of  twenty- one  years,  having  by  will  given 
all  his  estate  in  general  words  to  plaintiff. 

Question.  Whether  the  400/.  is  to  be  considered  as  money, 
not  having  been  laid  out  in  land  by  the  trustees,  who,  it  was 
contended,  had  an  election  to  lay  it  out  in  purchase  of  land 
or  on  security,  and  by  not  having  invested  it  in  land,  had 
determined  that  election,'  and  therefore  it  was  well  devised 
by  the  will  of  William  as  money  ? 

Lord  Hardwicke,  Chancellor,  after  hearing  only  one 
counsel  for  defendant,  gave  his  opinion,  in  which  he  said  he 
had  no  doubt. 

William  Powell,  who  became  entitled  to  remainder  in  fee, 
had  a  proper  election  to  consider  it  as  money  or  land,  and 
had  he  been  at  age,  might  have  done  some  act  to  determine 
it  either  way ;  but  as  he  died  under  twenty-one,  he  could 
not  do  such  act,  nor  make  his  ,  election.  This  Court  never 
admits  trustees  to  have  such  election  to  change  the  rights, 
unless  it  is  expressly  given  them.  Here  the  money  is  to  be 
laid  out  in  land  or  securities,  for  such  uses  as  the  land  is 
before  settled.  If  it  is  laid  out  in  securities  (which  are  per- 
sonal), all  the  limitations  might  not  take  place  j  for  if  there 
was  a  son  born,  he  would  take  the  whole  money,  as  being 
tenant  in  tail,  and  the  subsequent  limitations  would  be  de- 
feated.   The  only  way  to  make  the  clause  consistent  is,  that 


(4)  "  Should  be  iriade,  taken,  and 
purchased  by  the  said  trustees,  their 
"  heirs  and  assigns  in  trust  to  the  use 
"  of  his  wife  for  life,  &c."  L.  R. 

Elizabeth^  the  wife,  who  was  also 
the  executrix  of  William  Pozoell  the 
testator,  raised  the  sum  of  400/.  out  of 
the  personal  estate,  and  paid  the  money 
to  the  trustees  who  invested  the  same 
in  the  purchase  of  South  Sea  annuities 
in  their  names,  and  paid  the  dividends 


to  the  wife  up  to  her  death.  The  de- 
cree declared  that  the  said  South  Sea 
annuities  purchased  with  the  said  legacy 
of  400/.  ought  to  be  considered  as  real 
estate,  and  go  accordingly;  and  direct- 
ed the  trustees  to  pay  the  plaintilF,  the 
executrix  of  William  Powell,  the  divi- 
dends which  accrued  after  the  death  of 
the  wife,  during  the  life  of  the  said 
William  Powell,  The  plaintiff  to  pay 
the  trustees  their  costs.    L.  R. 
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the  money  be  laid  out  on  securities  till  lands  are  purchased,  Earlom 
and  the  interest  and  dividends,  in  the  mean  time,  to  go  to  against 
such  persons  as  would  be  intitled  to  the  land.  Saunders 


ANDREW  SEARLE  against  LORD  CARPENTER,       C^ase  125. 
Executor  of  Lord  CARPENTER. 


[Lib.  Reg.  1754.  B.  fo.  56  a.]  14tli  Nov. 

  1754. 

Plaintiff  being  tenant  for  life  of  an  estate  in  Essex,  and  fife  of?he 
being  necessitous,  on  25th  June  1730,  in  consideration  Plaintiff,  in- 
of  900/.  demises  his  estate  to  Coulson  Fellowes  for  99  years,  stay  proceed- 
if  plaintiff  should  so  lonff  live ;  and  Fellowes  redemises  to      upon  it 

^  ...  at  law,  upon 

plaintiff  for  98  years  three  quarters,  if  plaintiff  should  so  plaintiff's 
long  live,  paying  120/.  a-year,  redeemable  at  the  end  of  ^rTrrl  into^^ 
one  year.  Court. 

In  May  1732,  plaintiff,  in  consideration  of  800/.  demised 
to  the  late  Lord  Carpenter  his  estate  for  99  years,  if  plaintiff 
should  so  long  live ;  and  Lord  Carpenter  redemised  for  98 
years  three  quarters,  on  paying  100/.  a-year  quarterly,  the 
first  payment  to  be  made  on  the  25th  June  then  next :  and  [  243  ] 
there  is  a  clause  of  redemption,  which  is  postponed  to  the 
end  of  three  years  and  a  half  at  soonest. 

Fellowes  afterwards  assigns  his  annuity  to  Lord  Carpenter* 
The  defendant  afterwards,  on  the  death  of  his  father,  agreed 
to  take  100/.  a-year  for  the  first  annuity,  for  the  future,  in- 
stead of  120/.  In  1750,  plaintiff  confessed  judgment  in 
ejectment  to  defendant,  to  secure  the  arrears  of  the  annuity; 
and  there  being  three  years  and  a  half  due,  defendant  arrested 
plaintiff  at  law ;  and  now  on  bill  brought  for  an  injunction, 
and  to  be  relieved  against  the  annuity,  on  payment  of  prin- 
cipal and  interest.  It  was  moved  for  an  injunction  till  hear- 
ing, and  offer  made  to  pay  into  court  so  much  of  the  prin- 
cipal and  interest  as  should  appear  to  be  unsatisfied  by  the 
payments  of  the  annuity. 

Lord  Hardwicke,  Chancellor  : 

There  is  no  suggestion  of  fraud  or  imposition  on  plaintiff 
in  obtaining  these  annuities  ;  nor  any  circumstances  of  hard- 
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Andrew     ship  appeal^  but  what  arise  from  the  act  itself.    This  court 
Searle     doth  lean  against  these  sort  of  annuities  as  much  as  possible, 
Lord^'^Car   ^^^"S  nieans  of  avoiding  the  statute  of  usury,  and  of  ill  con- 
PENTER5  sequences. 

Executor.  In  the  case  of  Lawley  v.  Hooper^  (1)  19th  November  1745^ 
the  redemption,  or  as  it  is  there  called,  the  re-purchase  of 
the  annuity,  was  clogged  with  the  payment  of  50/.  more 
than  would  be  due  at  the  time  \  which  was  usury. 

In  the  case  of  Sir  Brownlow  Sherrard,  (2)  the  decree  was 
founded  on  his  refusal  to  accept^  and  it  was  ordered  to  be 
entered  in  the  Register's  Book,  that  it  should  not  be  a 
precedent. 

The  present  case  is  stripped  of  those  circumstances.  But 
objection : — 

1st,  That  one  annuity  is  made  not  redeemable  till  the  end 
of  twelve  months ;  the  other,  not  till  three  years  and  a 
half. 

2d,  That  the  first  quarterly  payment  is  to  be  within  one 
month  after  the  date  of  the  deed. 
[  244  ]        As  to  1st.    If  there  had  been  no  time  for  redemption,  it 
had  been  well  enough ;  and  not  less  so,  if  redeemable  at  end 
of  three  years  and  a  half. 

As  to  2d.  No  great  weight  to  be  laid  upon  it.  He  might 
have  an  equivalent  in  the  purchase-money. 

Am  inclined  to  grant  the  injunction ;  and  if  plaintiff's  life 
had  been  insured,  would  have  done  it,  on  paying  principal 
and  interest  into  Court :  but  as  that  is  not  the  case,  unless 
he  pays  all  the  arrears  of  the  annuity  into  Court,  and  should 
die  before  the  hearing,  the  defendant  would  be  a  great  loser, 
even  though  he  should  have  the  merits  on  his  side.  There- 
fore, on  paying  arrears  into  Court,  let  injunctitm  be  granted 
till  the  hearing.  (3) 


(1)  3  Atk.  278.  sum  advanced  into  a  loan  at  usurious 

(2)  Ante  18.  interest.    Lawley  v.  Hooper^  3  Atk. 

(3)  It  was  ordered,  "on  plaintiff  pay-  278.  Floijer  v.  Sherrard,  ante  19. 
ing  the  arrears  into  Court,  and  paying  But  it  is  now  fully  established  that  such 
the  defendant  his  costs  at  law,  and  a  proviso  is  not  illegal.  Murray  v. 
jpro^^m^  the  writ  of  error  brought  by  Harding^  2  Bl.  Rep.  859.  S.  C.  3 
him,  and  consenting  to  bring  no  writ  of  Wils.  395.  Irnham  v.  Childy  1  Bro. 
error,  and  undertaking  to  speed  the  C.  C.  92.  See  Lord  Portmore  v. 
cause,that  injunction  should  be  granted  Morris^  2  Bro.  C.  C.  217.  Longuet\. 
till  hearing."  L.R.  It  was  formerly  Scaweriy  2  Bro.  404.   6  Ves.  274.  8 

held,  that  a  proviso  for  re-purchase  vi-  Ves.  137. ;   and  see  Foxy.  Mackreth^ 

tiated  the  annuity,  by  converting  the  2  Bro.  C.  C.  411. 
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DAVENHILL  against  FLETCHER.  Case  126. 

At  the  Rolls, 

[Lib.  Reg.  1754.  A.  fo.  33  a.]  12th  and  iSth 

^  Nov.  1754. 

William  Fletcher^  by  will  17th  December  1752,  devises      f.  gives 
an  annuity  of  100/.  a-year  to  his  wife  for  life,  to  be  paid  out  wifranan- 
of  his  freehold  estate  at  Stainford-Hill :  and  also  the  use  of  ^^^J- 

■'  for  life,  and 

his  house  there,  together  with  all  the  furniture  and  linen :  500/.,  which 
he  also  gave  her  500/.  which,  together  with  the  aforesaid  J^f^^^nuity,'^ 
annuity  of  100/.  he  declared  to  be  in  full  of  what  she  should  he  declares  to 
or  might  claim  for  her  dower,  or  thirds,  out  of  his  real  or  her  dower,°or 
personal  estate.    There  was  a  deficiency  of  assets  to  pay  J^J^rds,  out  of 

*  .  his  real  or 

debts  and  legacies.  personal  es- 

tate. On  defi- 
ciency of  assets,  held,  the  wife  should  not  ahate  in  proportion  with  the  other  legatees.  (1) 

0.  If  the  500/.  given  to  the  wife  should  abate  in  propor- 
tion with  the  other  legacies  ? 

This  cause  came  on  on  the  12th,  and  stood  over  to  this 
day,  the  18th,  to  look  into  the  case  of  Burridge  v.  Braddyl, 
1  Wms.  127,  and  Blower  v.  Murrett,  11th  July  1752. 

Sir  Thomas  Clarke,  Master  of  the  Rolls  : 

Two  arguments  used  why  the  500/  should  abate : 

1st,  The  words  in  full  of  dower ^  &c.  were  inserted,  not 
to  give  the  wife  an  advantage,  but  to  signify  she  should  not 
have  the  legacies  and  dower  too :  and  as  the  500/.  would     [  245  j 
abate  without  those  words,  so  it  ought  now  even  with  them. 

2d,  That  the  legacies  are  more  than  her  dower,  and  there- 
fore the  500/.  ought  to  abate. 

His  Honor  observed,  there  was  some  weight  in  the  obser- 
vations, which  would  deserve  consideration  if  it  was  res 
Integra.  But  there  were  two  authorities  strong  against  them. 
In  Burridge  v.  Braddyl^  the  wife  was  directed  to  release  ; 
which,  though  it  imported  an  act  to  be  done,  yet  was  not 
more  than  such  a  declaration;  for  by  acceptance  of  the 
legacy,  she  is  barred,  and  the  heir  at  law  has  a  right  to  a 
release. 

Bloiuer  V.  Marrett  is  yet  stronger,  as  being  in  the  words 
used  in  the  present  case :  and  there  the  Court  directed  the 


(1)  'Sqq  Bloioer  \.  Murrctt^  2Ves.  419.    Heath  v.  Dcmlij,  1  Russell.  543. 
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Davenhill  Master  to  inquire  whether  she  was  intitled  to  any  dower  5 
Fletcher  ^^^^  declared  she  should  have  the  legacy  without 

abatement. 

Therefore  decree^  &c.  (2) 

(^)  The  decree  declared  "  That  as  to    "  ed  as  a  purchaser,  and  not  liable  to 
"  the  legacy  of  500/.  given  to  the  said    "  abatement." 
"  E,  Fletcher^  she  was  to  be  consider- 


Case  127.  CHAMPION  against  WENHAM. 

27thNov.l754.  [No  Entry.] 

On  bill  to  set         ^^^^         aside  an  award^  Sir  Thomas  Clarke,  Master 

asidean  award,  of  the  Rolls,  who  sat  in  the  absence  of  Lord  Chancellor, 

suffered  to  go  Said,  That  in  case  of  a  bill  to  set  aside  an  award,  without 

into  legal  more,  the  Court  will  not  let  the  partv  2:0  into  any  le^al  ob- 

objections,  ^  ^  .  . 

but  only  for  jectious,  cxcept  for  partiality  and  corruption :  but  if  the  bill 
corrup^tions^'^  account,  and  prays  to  set  aside  an  award,  in  order 

unless  an  ac-    to  let  in  such  account,  there  plaintiff  may  make  legal  ob- 

prayed.  (1)  jections. 

In  the  present  case,  the  defendants,  the  arbitrators,  con- 
fessed two  mistakes ;  the  one,  by  not  considering  the  extra 
work  of  building  a  coach-house,  which  was  not  in  the  con- 
tract ;  and  the  other,  in  the  computation  of  the  total  for 
rough  paling ;  both  which  were  submitted  to  by  defendant 
Wenham, 

Omissions  in  Hig  Honor  thought  they  were  not  sufficient  to  set  aside 
which  the  ba-  the  award  in  toto ;  and  compared  it  to  the  case  of  a  faulty 
toThe^otiler"^^  ^  limitation  in  articles,  which  does  not  vitiate  the  whole,  or 
yet  the  award   as  more  like  a  mistake  in  an  account. 

iTtoto.  ^^^^^        ^-  ^^'^^^  ^  balance  due  to  defendant; 

[  *246  ]  ^y  allowing  the  two  sums  mistaken,  it  made  a  balance 

due  to  plaintiff  3  yet  the  award  was  not  set  aside  in  toto, 

(1)  See  Lingwood  v.  Bade,  2  Atk.  Young  v.  Walters,  9  Ves.  364.  Steff 

501.  Knox  V.  Symmonds^  1  Ves.  Jun.  v.  Andrews^  2  Madd.  9.    NichoUs  v. 

370.    Morgan  v.  Mather^  2  Ves.  Jun.  Chalie^  14  Ves.  265.   Auriol  v.  Smithy 

15.    Ching  V.  Ching^   6  Ves.  282.  1  Turner  &  Russell,  121. 
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0 

CHESTER  against  WILLES.  Case  128. 

'  In  Chancery, 

[Lib.  Reg.  1754.  A.  fo.  77 a.]  ^.ttul* 


One  devised  his  real  estate  to  his  son  and  his  heirs,  charge-     the  iuherit- 

r,r\  •  1       1  •     1  .  aiice  or  an 

able  with  300/.  to  be  paid  to  his  daughter  on  a  contingency^  estate  comes 

which  happened.    Afterwards  the  son  died,  and  on  his  death  equitable  ^ 

the  estate  descended  to  the  daughter  in  fee ;  and  then  the  charge  upon 

daughter  died  (but  whether  under  age  or  not,  did  not  appear),  is'merged^^^^ 

without  havinec  shewn  any  indication  of  her  intention  that  except  in  cer- 
,      T  1         ,  tain  cases.  (1) 

the  charge  should  not  be  merged. 

Question,  Whether  the  300/.  was  merged  in  the  inheritance 

of  the  estate  ? 

Lord  Hardwicke,  Chancellor,  said.  That  where  there  [itisnotmerg- 

is  no  legal  estate  standing  out,  but  only  an  equitable  charge,  gg^^g^[4ich 

as  the  present,  and  the  inheritance  comes  to  the  person  en-  comes  to  the 

titled  to  the  charge,  the  general  rule  is,  that  it  shall  merge;  P^Te^'money'^ 

but  particulr  circumstances  make  exceptions  to  that  rule,  as  is  only  an  es- 

where  the  person  entitled  to  the  charge  takes  only  an  estate  ^  ^ 
tail  in  the  estate,  and  not  the  fee  simple.    Which  dis- 
tinction is  taken  in  the  case  of  the  Duke  of  Cliandos  v.  Talbot, 
2Wms.  604. 

So  where  the  owner  of  the  fee  has  manifested  his  intention  [Nor  where^the 

that  the  charge  should  subsist ;  as   Thomas  w  Kenny sh^  fee  has  mani- 

2  Vern.  348.  Powell  v.  Morgan,  2  Vern.  90.  f^^ted  an  in- 

o     ^  tention  that 

the  charge  should  subsist.  (3J] 

His  Lordship  said,  he  subscribed  to  the  distinction  in  the 
case  of  the  Duke  of  Chandos  v.  Talbot,  with  this  addition, 
"  Unless  there  is  evidence  of  the  intention  of  the  owner  of 

the  fee,  that  the  charge  should  not  merge." 

Rushout  V.  Rushout,  in  the  House  of  Lords,  (4)  was  cited ;      [  247  ] 
but  his  Lordship  said,  that  case  was  attended  with  such 
particular  circumstances  that  it  could  not  be  a  precedent  in 
any  other. 


(1)  P/7'cc  V.  Gibson,  2  Eden  115.  of  Shrezosbury,  3  l?ro.  119.  Ware  v. 
See  Wijndham  v.  Earl  of  Egremont,  ^  Polhill,  11  Ves.  277. 

post   763.;    and  see  Donisthorpc  v.  (3)  \\\  Forbes  v.  MofTait,  18  Ves. 

Porter,  post  600.  3 90. 

(2)  Countess  of  Shrewsbury  v.  Earl  (4)  16  Via.  Abr.  449.  pi.  11. 
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Chester 
agabist 

WiLLES. 


V.  Norfolk  V. 
Giford,  2Vevn. 
208. 


His  Lordship  said^  it  would  not  in  this  case  have  been  for 
the  daughter's  benefit  not  to  have  the  charge  merged ;  (5) 
for  it  could  not  be  raised  till  such  time  as  she  could  dispose 
of  the  inheritance  itself.  There  was  nobody  to  bring  a  bill 
against,  in  order  to  have  the  money  raised,  but  herself; 
and  she  could  not  have  mortgaged  or  sold  any  part  of  the 
estate  to  raise  the  money  till  she  attained  twenty-one.  (6) 

Gwyllym  v.  Holland,  (7)  July  1741,  and  Seys  v.  Price,  (8) 
were  cited  by  Mr.  TFilbraham, 


(5)  In  all  cases  where  it  could  be  of 
no  use  to  the  person  becoming  entitled 
to  the  estate,  that  the  charge  should 
subsist,  it  will  be  held  to  sink  unless 
something  shall  be  done  by  him  to  keep 
at  on  foot.  Forbes  v.  Moffatt,  18  Ves. 
^91. 

(6)  The  decree  declared  that  "  upon 


"  the  facts  appearing  in  this  cause,  the 
"  said  sum  of  300/.  is  to  be  considered 

as  merged  in  the  inheritance  of  the 

said  estate." 
-  (7)  Cited  2  Ves.  Jun.  263.  S.  C.  2 
Atk.  343. 

(8)  9  Mod.  217.    Barn.  117. 


Case  129. 


SALTERN  against  MELHUISH, 


In  Chancery 
10th  December 
1754. 

Evidence  of 
the  contents 
of  a  deed  de- 
stroyed, and 
of  the  de- 
struction of  it, 
admitted.  (1) 


[Reg.  Lib.  1754.  B.  fo.  68  a.] 

Plaintiff,  in  order  to  prove  the  contents  of  a  deed,  which 
was  charged  in  his  bill  to  have  been  destroyed  and  lost  by 
Roger  Melhuish,  produced  a  deed  ingrossed,  but  not  executed, 
which  was  proved  to  be  a  copy  of  the  deed  supposed  to  be 
destroyed. 

Objection :  That  the  evidence  of  the  destruction  of  the 
deed  was  not  sufficient. 

Lord  Chancellor  :  I  am  fully  satisfied  this  deed  ought  to 
be  read ;  and  so  I  should  be,  if  sitting  at  Nisi  Prius. 

There  are  several  rules  by  which  evidence,  even  parol,  may 
be  given  of  the  contents  of  a  deed : 

1st,  It  is  ground  sufficient  to  shew  that  the  deed  is  in  the 
hands  of  the  opposite  party,  and  that  he  had  notice  to  pro- 
duce it,  and  does  not. 


(1)  See  Cowper  v.  Coiapery  2  P.  W.  749. 
fifth  edition. 


Phillips  on  Evid.  vol.  1.  p.  453. 
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2d,  Another  ground  is,  to  give  reasonable  account  of  the  Saltern 
deed  being  lost  or  destroyed.    Rule  of  law  is,  that  the  best  ^^^^^^^^ 
evidence  must  be  given  which  the  nature  of  the  case  will 
admit,  and  in  no  case  is  that  rule  construed  with  greater     [  248  ] 
latitude  than  in  cases  of  this  sort. 

Here  is  strong  evidence  that  the  deed  did  exist ;  strong 
evidence  of  the  contents  of  it,  much  more  so  than  in  the 
generality  of  cases.  Evidence  of  loss  or  destruction  generally 
depends  on  circumstances ;  and  it  is  very  rare,  even  in  case 
of  destruction,  that  the  positive  proof  can  be  had.  The 
circumstances  here,  on  which  I  chiefly  rely,  are,  that  it  ap- 
pears by  depositions,  that  Lady  Berry,  who  was  the  surviving 
trustee,  had  the  deed  in  her  custody ;  and  that  she  declared. 

If  she  lived  a  week  longer,  she  would  send  all  the  deeds 
"  and  papers  elsewhere  ;  for  that  she  was  afraid  they  would 
"  be  taken  away."  She  then  lived  in  the  house  of  Roger 
Melhuish  (who  is  supposed  to  have  destroyed  them),  and 
died  in  about  a  week  afterwards.  The  trustees  of  her  will, 
after  her  death,  searched  her  house,  but  this  deed  was  missing, 
and  not  to  be  found ;  that  is  now  thirty-four  years  ago  : 
Where  else  could  they  look  for  the  deed  ?  Besides,  one  of  the 
witnesses  says,  she  has  heard  it  was  destroyed  by  Roger 
Melhuish  ;  and  that  she  was  often  present  when  Roger's  wife 
quarrelled  with  him  for  not  having  destroyed  the  deed. 

Medlicot  v.  Joiiier,  1  Mod.  4.  was  cited  at  the  bar,  and 
said  to  be  the  first  case  where  evidence  was  admitted  of  the 
contents  of  a  deed. 

On  the  other  side.  Dr.  Leyjield'^  case,  lU  Co.  88.,  was 
cited,  to  shew  with  what  caution  such  evidence  should  be 
admitted. 

On  the  merits  the  case  was : 

Thomas  Melhuish  seised  in  fee,  and  also  possessed  of  an 
interesse  termini  of  2,000  years  of  the  same  estate  in  jure 
uxoris,  who  was  an  executrix :  in  1699,  on  marriage  of 
Roger  Melhuish,  settles  the  inheritance  on  him,  and  the 
issue  male  of  the  marriage,  and  in  case  of  issue  female  only, 
then  a  sum  of  5,000/.  was  to  be  raised  for  such  issue  female  ^ 
in  which  deed  of  settlement  was  a  covenant,  that  the  estate 
was  free  from  incumbrances,  without  any  exception  of  this 
term.  Roger  had  issue  only  one  daughter  ^  and  in  1715,  [  ^249  ] 
reciting  an  agrcen\ent  to  assign  this  term,  did,  in  perform- 
ance of  his  promise,  and  in  order  to  make  further  provision 
for  his  wife  and  daughter,  grant  and  assign  the  term  in  trust 
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Saltern 
against 
Melhuish. 


Where  deed 
is  destroyed, 
in  order  to 
have  benefit 
of  it,  the 
contents  of 
it  must  be 
proved.  (2) 


Assignment 
of  an  interesse 
termini^  on  the 
circumstances 
of  the  case  con- 
sidered as  an 
assignment  to 
attend  the  in- 
heritance. (3) 


for  himself  for  life^  remainder  to  his  wife  for  life,  remainder 
to  his  daughter.  Afterwards  his  wife  dying,  he  married 
again,  and  settled  the  very  lands  comprised  in  the  terra. 
He  has  several  children  by  the  marriage  \  and  by  will,  after 
giving  them  several  pecuniary  legacies,  makes  the  younger 
children  executors. 

Bill  by  plaintiff,  the  daughter  of  the  first  marriage,  to  have 
performance  of  the  trust,  and  benefit  of  the  term  or  satis- 
faction out  of  the  assets  of  Roger, 

It  was  proved  in  the  case,  that  Roger  had  burnt  the  deed 
of  assignment  of  the  term ;  and  evidence  was  given  of  the 
contents  of  it,  as  before  stated. 

Lord  Hardwickb,  Chancellor : 

All  cases  for  relief  against  spoliation  come  in  a  favourable 
light ;  but  notwithstanding  the  rule,  that  things  are  to  be 
taken  in  odium  spoliatoris,  yet  it  ought  to  have  no  other 
consequence  but  this,  that  where  the  contents  of  the  deed 
destroyed  are  proved,  the  party  shall  have  the  same  benefit 
as  he  would  if  the  deed  itself  was  produced.  This  I  laj  down 
as  a  principle. 

Q.  What  right  plaintiff  has  under  the  deed  destroyed  in 
this  case  ? 

It  is  voluntary,  though  made  in  favour  of  a  child,  as  an' 
additional  portion  (and  as  such  more  to  be  favoured  than 
where  there  is  not  any  the  least  consideration) ;  and  the  sub- 
sequent settlement  of  the  very  estate  was  for  a  valuable 
consideration,  and  made  without  notice.  That  is  an  answer 
to  the  demand.  Another  answer  might  be  given,  in  my 
opinion,  viz.  that  the  plaintiff  is  not  entitled  to  the  thing. 
The  assignment  of  the  term  by  Roger  must  be  taken  as  an 
assignment  to  attend  the  inheritance.  What  was  the  promise  ? 
to  effectuate  the  settlement.  If  a  bill  had  been  brought  to 
have  the  term  assigned  to  attend  the  inheritance,  this  Court 
would  have  decreed  it. 


(2)  As  to  the  evidence  necessary 
where  deeds  have  been  lost,  suppress- 
ed, or  destroyed,  see  Whitfield  v. 
Fausset,  1  Ves.  389.  Cole  v.  Gibson^ 
ib.  505.  Sanson  v.  Kumsey^  2  Vern. 
560.  Dalston  v.  Coatsworth^  1  P.  W. 
730.  Cowper  Y.  Earl  of  Cowper,  2 
P.  W.  748.  Cookes  v.  Hellier^  1  Ves. 
234.  Eyton  v.  Eyton^  2  Vera.  380. 
That  in  cases  of  destruction  of  deeds, 


every  thing  must  be  taken  in  odium 
spoliatoris.  See  in  Dalston  v.  Coats- 
worth,  1  P.  W.  732.  Bowles  v.  Stewart, 

1  Sch.  &  Lef.  222.    See  1  Vern.  207. 
(3)  See  Whitchurch  v.  Wh2ichurch, 

2  P.  W.  236.  Scott  V.  Fenhoulet,  1 
Bro.  C.  C.  69.  Charlton  v.  Low,  3 
P.  W.  328.  Capel  v.  Gadler,  9  Ves. 
510.    Sugd.  Vend.  439. 
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It  was  a  term  to  commence  in  possession  after  a  term  of  Saltern 
seventy  years,  which  term  of  seventy  years  was  not  to  com-  ■^''^^'"^^^f^^ 
mence  in  possession  till  after  the  expiration  of  three  lives ;       '       ^  ' 
so  that  this  term  could  not  commence  in  computation  till 
1733.    Q.  What  was  Roger's  iiiterest  ?  said  to  be  interesse 
termini;  and  so  it  is,  because  not  to  commence  till  after  the 
former  teriji  in  computation  of  time ;  but  if  it  had  been  to 
commence  in  possession  directly,  and  been  concurrent  with 
the  former  term,  it  would  have  been  a  vested  interest. 
Said  interesse  termini  is  not  grantable    but  Co.  Lit.  46  b.  is 
express  to  the  contrary.  (4)    However,  it  is  releasable,  and 
in  my  opinion  was  released  by  the  covenant  in  the  settle- 
ment of  1699,  free  from  incumbrances.    A  covenant  may  Covenant  may 

1      J  •     operate  as  a 

Operate  as  a  release,  as  covenant  not  to  sue  a  bond  may,  m  release, 
case  of  an  action  on  the  bond,  be  pleaded  in  bar.  (5) 

If  there  were  any  of  the  remainders  in  the  first  settlement 
existing,  taking  it  to  be  an  interesse  termini  released,  or  at- 
tendant on  the  inheritance,  the  plaintiff  could  not  have  any 
benefit  of  it,  but  it  would  have  been  to  the  benefit  of  the 
remainder  man. 

2d  Question.  Whether  plaintiff  is  entitled  to  satisfaction 
out  of  the  assets  of  Roger,  he  having  Conveyed  away  what 
Was  another's  to  a  purchaser,  for  real  consideration,  without 
notice?  This  is  a  common  head  of  equity;  but  what  ever 
would  be  the  case  where  the  estate  actually  passed  by  such 
voluntary  conveyance,  or  would  so  if  it  was  not  for  the  sub- 
sequent conveyance  for  voluntary  consideration.  Yet  in  the 
present  case  the  plaintiff  is  not  entitled  to  any  thing  under 
the  assignment,  supposing  the  subsequent  conveyance  for 
valuable  consideration  out  of  the  case.  No  ground  tor  relief 
on  that  head,  for  plaintiff  never  had  any  property  in  the  term. 

3d  Question.  Whether  plaintiff'  is  entitled  to  satisfaction  f7''^'\'';T'^^  ^ 

out  of  assets,  by  reason  of  the  implied  covenant?  The  words  "  demise," 

"grant''  and  ''demise,"  are  implied  covenants,  (6)  with  "''^ ^"M'He.i 

this  distinction,  that  if  there  are  covenants  in  the  same  deed.  General  im- 
plied warrantv 

controlled  by  actual  covenant  in  a  restrained  nianner.(7)    Vnngli.  12("i. 


(4)  Touclist.  241,  2G9,  303. 

(:>)  'J'ouchst.  85.  Dean  v.  Nezvhall, 
8  T.  11. 168.  I5ut  such  covenant  must  be 
a  jH'rpetual  cov(  naut ;  a  mere  covenant 
not  to  sue  witliin  a  particular  time  can- 
not be  pleaded  in  bar.  DeiLv  v.  Jcf- 
ferijcsj  Cro.  Eliz.  352.  Rol.  Abr.  930. 


Jyl{lf\.  Scriiiislu'rc,  1  Show.  46.  S.  C* 

Sal'k  573.  Touchst.  164.  But  a  re" 

lease  for  a  moment  is  a  release  for  ever* 
See  Norfhcotc  v.  Dukc^  post.  513. 

(6)  I g gulden  v.  May^  9  Ves.  330. 
See  Tonchst.  163. 

(7)  But  a  subsequent  limited  cove- 
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Saltern    from  the '  same  person^  by  which  he  covenants  in  a  more 
against     restrained  manner^  that  will  restrain  the  general  effect  of 
Melhuish.   those  words.    There  is  no  covenant  in  the  deed  from  Roger^ 
[        3     but  there  is  a  covenant  in  it  from  Richard  Melhuish,  in  whom 
the  legal  estate  was  vested^  that  he  has  done  nothing  to  in- 
ciimber^  and  though  that  does  not  amount  to  a  covenant  by 
Roger,  yet  it  shews  the  intention  of  the  parties. 
[There  IS  no  question  then  is,  Whether  anv  relief  can  be  had  in  a 

case  where  re-  ^        ^  \ 

lief  has  been  Court  of  equity,  for  satisfaction  merely  on  an  implied  cove- 
forTatlsfaction  ^^^^  *  There  is  no  case  of  that  sort  to  my  knowledge. 

merely  on  an  implied  covenant.] 

Thompson  v.  Attfield,  I  Vern.  40,  is  of  a  different  nature. 
[The  Court  The  court  will  supply  defective  conveyance  in  favor  of  chil- 
defictivfcon-   ^^^'^  ^  would  I  here,  if  I  thought  Roger  was  entitled 

veyance  in  fa-  to  this  term,  independent  of  the  inheritance ;  but  the  question 
ren.^(8)]^  ^  '  ^%  Whether  plaintiff  is  entitled  to  a  satisfaction,  as  for 

a  debt  ? 

So  Carr  v.  Ashwell,  10th  March  1739,  was  a  defective 
[But  there  is  no  Conveyance,  made  good  in  favour  of  younger  children.  There 
case  where  the  jg      case  where  the  Court  would  decree  satisfaction  out  of 

Court  would 

decree satisfac-  assets,  if  the  father  had  no  title  to  the  thing  he  conveyed 
s^ets  if  die^fa-"  child.    It  might  tend  to  strip  the  other  children  of 

therhadno      their  provision,  in  order  to  make  an  additional  one  for  that 

title  to  the  1  M  1      mi     .  •  1  • 

thing  he  con-  child.  1  he  mtention  oi  the  parent  is,  to  give  it  ir  he  can, 
child  l'^^^  not  to  create  a  debt  at  all  events.  This  is  by  no  means  a 
case  that  calls  on  the  Court  to  make  a  precedent.  Plaintiff 
has  had  a  portion  of  1,000/.  which  is  equal  to  her  mother's 
portion,  and  as  much  as  her  friends  stipulated  for  her,  That 
money  appears  to  have  been  paid  her  fifteen  years  before  she 
was  in  strictness  entitled  to  receive  it.  Besides,  she  has  an 
estate. 

Bill  dismissed. 

On  the  part  of  the  defendant,  Mr.  Wilbraham  mentioned 
the  case  of  Praund  v.  Turner,  Fitzg.  105. 

For  the  plaintiff,  Mr.  Henley,  in  reply,  cited  1  Vern.  40. 
Carr  Ashwell ;  and  also  1  Mod.  115.  that  assignavit  Sf 
transposuit,  all  the  money  that  should  be  allowed  by  foreign 
state,  &c.  in  lieu  of  his  share  in  a  ship,  amounted  to  an 
implied  covenant,  and  an  action  was  maintained  upon  it. 

nant  will  not  restrain  an  express  general  &  Pull.  561.    Sugd.  Vend.  561,  where 

covenant.     Gainsford  v.  Griffith,    1  the  above  cases  are  cited. 

Saund.  58.     Norman  v.  Forster,  1  (8)  See  Watts  v.  BuUas,  1  P.  W. 

Mod.  101.  Hesse  v.  Stevenson,  3  Bos.  60.  and  note  there. 
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ANONYxMOUS.  C  asel  30. 

  [S.  C.  3  Ken. 

27.] 

Motion  to  suppress  a  deposition  taken  before  Commis-  Deposition 

sioners^  because  the  attorney  for  plaintiff  had  wrote  down  accounuhat^^ 

the  whole  in  the  exact  form  of  the  deposition  before  it  was  the  whole  was 

taken.    And  though  it  appeared  that  the  v/itness  had  told  ^^^q  exact^form 

him  the  facts  and  circumstances  mentioned  in  it.  yet  his  of  it  by  the  at- 

XII-  ^  •  torney  before 

Lordship  said^  it  would  be  of  dangerous  tendency  to  permit  it  was  taken,  (l) 
it  to  be  read  i  for  in  depositions  it  is  material  to  state  the 
evidence  as  given  by  the  witness :  in  this  case  the  attorney 
had  methodised  and  worded  it,  and  is  therefore  no  more  than 

an  affidavit.    He  said,  at  law  a  witness  is  allowed  to  refresh  [At  law  a  wit- 

his  memory  by  notes  as  to  dates  and  names,  because  there  is  fresVhS'me- 

nothing  to  guide  the  memory  as  to  them ;  but  he  never  knew  mory  from 

a  Court  of  Law  admit  the  whole  evidence  to  be  given  from  dates  and 

writing.    There  is  no  certain  rule  how  far  evidence  may  be  names,  but  he 

.  °  _  must  not  give 

admitted  from  notes.    Some  judges  had  thought,  and  he  was  the  whole  evi- 

(he  said)  inclined  the  same  ^'dj,  that  the  witness  might  ^r"tlng!^°2)] 

speak  from  notes  which  were  taken  at  the  time  of  the  [And  Sembie 

transaction  in  question,  but  not  if  they  were  wrote  after-  ^^^t^'j^ef^^^the 

wards.  time.  (3)]' 

Deposition  suppressed.  (4) 


(1)  See  Shazo  v.  Lindseijy  15  Ves. 
382.  Beames  Ord.  Ch.  285.  Parkin^ 
son  v.  Ingram^  3  Ves.  603. 

(2)  Doe  V.  Perkins,  3  T.  R.  752. 
Tanner  v.  Tayler,  ib.  754.  8  East. 
284,  289.  Hedge's  case,  28  Howell's 
St.  Tr.  1367.  See  24  Howell's  St.  Tr. 
824. 

(3)  Burrough  v.  Martin,  2  Campb. 


112. 

(4)  According  to  the  note  of  this 
case  in  Lord  Kenyonh  Reports,  it  ap- 
pears that  the  motion  was  made  on  the 
certificate  of  the  commissioners  before 
whom  the  depositions  were  taken, 
stating  the  facts  ;  and  that  as  publica- 
tion had  not  passed,  leave  was  given  to 
re-examine  the  witness. 
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Case  131. 

25  th  and  27th 
Jan.  1755. 

[S.  C.  1  Dick. 
26!^.  cited 

1  Burr.  494. 

2  Burr.  937. 

4  Burr.  2219. 
1  Black.  Rep. 
104.    See  1 
Ken.  2.  Harg. 
MSS.] 

Factor  gains  a 
lien  on  goods 
consigned  to 
him  from  his 
correspondent, 
for  the  balance 
of  his  account, 
parts  with  the 
accounts.  (3) 


KRUGER  against  WILCOX. 


[Lib.  Reg.  1754-  A.  fo.  181  a.] 


This  cause  coming  on  for  further  directions,  the  case  was  : 

3Iico  was  general  agent  in  England  for  Watkins,  who 
was  a  merchant  abroad,  and  at  different  times  had  received 
considerable  consignments  of  goods,  and  upon  the  balance  of 
accounts  was  in  disburse.  Afterwards  Watkins  consigned  to 
him  a  parcel  of  logwood,  for  which  he  paid  the  charges,  &c.  (1) 

as  well  as  for  the  duties,  &c.  ;  and  may  retain  for  such  balance  j  (2)  but  if  hs 
possession  of  the  goods  to  the  owner,  he  loses  the  lien  for  the  balance  of 


(1)  It  appears  from  Lib.  Reg.  that 
upon  the  arrival  of  the  ship,  Mico  or- 
dered the  logwood  to  be  unloaded,  and 
hired  a  warehouse  to  lodge  it  in  ;  and 
that  he  employed  Hudson^  a  broker,  to 
sell  it  ;  but  that  before  any  sale  was 
made,  IVatkins  arrived  in  London^  and 
acted  in  all  respects  as  the  owner ; 
that  afterwards  Hudson  applied  to  the 
pluintift's  to  purchase  the  logwood  which 
they  agreed  to  do,  and  received  part  of 
it  from  the  warehouse,  and  paid  the 
amount  of  the  purchase  money  for  that 
part  to  Hudson^  by  the  order  of  Wat- 
kins  ;  after  which  Mico^  suspecting  the 
solvency  of  Watkins^  who  had  become 
considerably  indebted  to  him  on  ac- 
count of  previous  business  transacted 
for  him  as  factor,  served  the  plaintiff 
with  a  notice  not  to  pay  any  more  of 
the  purchase  money  without  his  order. 
It  was  subsequently  agreed  by  the  as- 
signees of  Wat  kin  who  had  become 
bankrupt,  and  by  Mico,  that  the  plain- 
tiffs should  receive  the  rest  of  the  log- 
wood, and  hold  the  purchase  money  for 
the  benefit  of  the  persons  who  should 
appear  to  be  entitled  to  it.  The  as- 
signees having  brought  an  action  against 
the  plaintiffs  for  the  remainder  of  the 
purchase  money,  the  bill  of  interpleader 


in  the  present  suit  was  filed.  Mico  had, 
by  the  direction  of  WatkinSj  effected 
the  insurance  on  the  cargo,  and  was  in 
advance  on  this  account,  to  the  amount 
of  500/. ;  he  had  also  paid  to  the  captain 
of  the  ship,  by  order  of  Watkins,  the 
sum  of  160/.,  and  was  otherwise  under 
advance  on  account  of  the  ship.  The 
Master  of  the  Rolls^  at  the  original 
hearing,  directed  an  account  of  what 
was  due  to  Mico^  an  account  of  the  in- 
surance, advance  to  the  captain,  and 
ship's  account,  and  for  his  costs  of  the 
suit,  and  that  he  should  be  paid  what 
was  due  to  him  out  of  the  money  in  the 
hands  of  the  plaintiff.  The  case  now 
coming  on  for  further  directions,  the 
Lord  Chancellor  ordered  the  residue 
of  the  money  to  be  paid  over  to  the  as- 
signees of  Watkins. 

(2)  "  Before  this  case  it  was  cer- 
"  tainly  doubtful  whether  a  factor  had 
"  a  lien,  and  could  retain  for  the  ba- 
"  lance  of  his  general  account."  Per 
Lord  Mansfield  in  Green  v.  Farmer^ 
4  Burr.  2218. 

(3)  See  in  Godin  v.  London  As- 
surance Company^  1  Burr.  489.  S.  C. 
1  Black.  Rep.  104.  Gardiner  v.  Cole- 
man, cited  1  Burr.  494.  Foxcroft  v. 
Devonshire.  2  Burr.  936.  Houghton 
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Watkins  coming  to  England,  Mico  said,  as  he  was  here,  he  Kruger 
might  dispose  of  the  goods  himself :  Watkins  accordingly  against 
employs  a  broker  to  sell  them,  and  Mico  tells  the  broker,  that  ^^'ilcox. 
Watkins  intends  to  sell  them  himself,  to  save  commission;      [  253  ] 
and  Mico  gave  orders  to  the  warehouseman,  to  deliver  the 
goods  to  that  broker.    The  broker  sells  them,  and  makes 
out  bills  of  parcels  to  Watki7is  ;  and  opens  an  account  with 
JFatkins,  but  takes  no  notice  of  Mico. 


V.  Jackson^  3  B.  &  P.  489.  Walker 
V.  Buck^  6  T.  R.  262.— So  if  a  factor 
having  a  lien,  ship  the  goods  to  the 
principal,  he  cannot  after  stop  them  in 
iransitu.  Sweet  v.  Fyme^  1  East.  4. 
— And  where  goods  are  consigned  to  a 
factor  for  sale,  he  has  no  lien  on  them 
until  th€y  come  into  bis  actual  posses- 
sion, Kinlocks.  Craip^  36  R.  122.  

Where  a  factor  has  sold  the  goods,  if 
he  is  in  advance  on  them  by  actual 
payment,  or  has  sold  on  a  del  credere 
commission,  he  has  a  lien  on  the  price, 
though  he  has  parted  with  the  posses- 
sion of  the  goods,  per  Chamhre^  in 
Houghton  V.  Mathews^  3  B.  &  F.  494. 
See  Scrimshire  v.  Alderstone^  2  Stra. 
1182.  So  also,  where  he  has  become 
surety  fer  the  principal,  on  faith  of  the 
goods  being  consigned  to  him.  Drink- 
water  v.  Goodwin^  Cowp.  251.  See 
Foxcroft  \,  Devonshire^  2  Burn.  941., 
or  is  under  acceptances  on  faith  of  a 
Jjhip  being  consigned  to  him  for  sale, 
Hammond  v.  Barclay^  2  F>ast.  227. — 
Where  however  he  has  no  such  special 
claim  on  the  goods  it  is  otliervvise.  Per 
Chambers^  Justice,  in  Houghton  v. 
Mathews:  and  it^  such  last  case,  the 
pjiyer  would  not  be  justilied  in  paying 
liie  factor  after  notice  from  the  j)r5n- 
cipal  not  to  do  so.  Bull.  N.  P.  130. 
Per  Chief  Justice /yi'c,  in  Scrimshire  v. 
Jlderstone,  2  Stra.  1182.  Escot  v. 
3lilward,  1  East.  N.  P.  106.  As  the 
lien  whiclj  a  factor  has  on  the  goods  of 
his  principal  arises  from  an  agreement 
wlitch  tlu'  law,  regarding  the  custom, 
implies,  so  where  there  is  an  express 
stipulation  to  the  contrary,  it  puts  an 
i'wd  to  the  general  rule  of  law.  Tlius 
where  the  factor  promised  to  pay  the 


proceeds  to  the  principal  when  sold,  it 
was  held  that  he  had  no  lien  on  the 
goods  unsold  for  his  general  balance. 
Walker  v.  Birch,  6  T.  Pv.  262.  Again, 
as  the  factor's  right  to  a  lien  for  a  ge- 
neral balance  rests  on  the  custom  of 
trade ;  and  it  is  a  general  rule  that 
nothing  can  fall  within  that  custom, 
but  what  concerns  trade  ;  so  collateral 
obligations,  such  as  money  due  on  rent 
for  a  legacy,  &c.  as  they  do  not  concern 
trade,  do  not  seem  to  fall  within  the 
rule  which  authorises  a  factor  to  retain 
for  his  general  balance.  See  in  Hough- 
ton V.  Mathews,  3  B.  &  P.  494.  See 
Ex  parte  Deeze,  1  Atk.  229,  with  the 
remarks  in  that  case  in  Ex  parte 
Ockendon,  ib.  236.,  and  in  3  B.  &  P. 
494.,  and  Green  v.  Farmer,  4  Burr. 

2222.  And  a  factor  has  not,  it  seems 

a  lien  for  a  debt  due  from  the  principal 
before  he  became  his  factor.  Houghton 
V.  Mathews,  3  B.  &  P.  485.  Christain 

B.  L.  2  vol.  138.  second  edition.  

For  the  present  law  relating  to  the 
dealing  of  agents  or  factors  with  the 
goods  of  their  principals,  as  regards  the 
right  of  third  parties  to  Avhom  such 
goods  may  have  been  sold,  pledged,  or 
consigned  by  snch  agents  or  factors, 
see  stat.  6  Geo.  4.  cli.  94.  It  has  been 
he  ld  that  under  the  above  stat.  W  J. 
holding  BJ's  goods,  with  a  lien  on  them 
against  B.  transfer  them  to  C.  can- 
not hold  them  against  B.  to  the  extent 
of  A.''s  lien,  unless  the  transfer  be  ex- 
pressly made  as  a  pledge.  Thompson  v. 
^Farmer,  1  Moody  &  Malkin  N.  P. 

Rep.    -IS.  Upon    the    question  of 

stoppag  i  of  goods  ///  transitu,  see 
D'Jguila  V.  Lambert  J  post.  3i)9. 
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After  the  goods  were  sold,  Mico  begins  to  suspect  JVat- 
kins's  circumstances,  and  resorts  to  the  broker,  to  know 
whether  he  has  opened  an  account  with  Watkins. 

The  great  question  in  the  cause  was.  Supposing  Mico  had 
a  lien  on  these  goods  and  produce,  so  as  to  be  intitled  to 
retain  them  for  the  balance  of  the  account ;  whether  he  has 
not  parted  with  that  right  ? 

After  argument  at  the  bar.  Lord  Chancellor  adjourned 
the  cause  to  the  27th,  and  desired  the  four  merchants,  who 
were  examined  in  the  cause  on  the  different  sides,  might 
attend  in  court,  in  order  to  be  consulted  by  him  upon  the 
point.  (4)  And  accordingly  this  day  they  attended,  viz.  Mr. 
Alderman  Baker  and  Bethell,  Mr.  Willetts  and  Fonereau  : 
and  after  having  asked  them  several  questions,  upon  the 
custom  and  usage  of  merchants  relating  to  the  matter  in 
doubt,  his  Lordship  gave  his  opinion  with  great  clearness^ 
as  follows : 

Lord  Hardwicke,  Chancellor  : 
[In  bankrupt-      This  is  a  case  of  bankruptcy,  in  which  this  Court  always 
afways  leans  to  inclines  to  equality  :  yet  if  any  person  has  a  specific  lien,  or 
equality,  but  a  ^  Special  property  in  ffoods,  which  is  clear  and  plain,  it  shall 

specific  lien  or  ,  .  . 

special  pro-     be  reserved  to  him,  notwithstanding  the  bankruptcy. 

perty  which 

one  has  in  goods  shall  be  reserved  to  him.  ] 

Question  is.  Whether,  in  this  case,  Mico  is  intitled  to  a 
specific  lien,  and  consequently  a  preference  in  point  of  satis- 
faction out  of  the  money  arising  by  sale  of  these  goods  ? 

Two  things  are  to  be  considered : 

1st,  What  lien  a  factor  gains  on  goods  consigned  to  him 
by  a  merchant  abroad  ?  and  whether  Mico  gained  such  lien 
in  this  case  ? 

[  254  ]        2d,  If  he  did.  Whether  he  has  done  any  thing  to  part  with 
it? 

As  to  1st.  All  the  four  merchants,  both  in  their  examina- 
tion in  the  cause,  and  now  in  Court,  agree,  that  if  there  is  a 
course  of  dealings  and  general  account  between  the  merchant 
and  factor,  and  a  balance  is  due  to  the  factor,  he  may  retain 
the  ship  and  goods,  or  produce,  for  such  balance  of  the  general 
account,  as  well  as  for  the  charges,  customs,  &c.  paid  on  the 
account  of  the  particular  cargo.    They  consider  it  as  an 


(4)  As  to  the  notice  which  courts  take  of  the  custom  of  trade,  see  Eklns  v. 
Macklish,  ante  186. 
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interest  in  the  specific  things,  and  make  them  articles  in  the  Kru&er 
general  account.  Whether  this  was  ever  allowed  in  trover  at  against 

law,  where  the  goods  were  turned  into  money,  I  cannot  say  5  |-whethe^^i^* 

nor  can  I  find  any  such  case.    I  have  no  doubt,  it  would  be  trover  where 

so  in  this  Court,  if  the  goods  remained  in  specie ;  nor  do  I  been  turne/^^ 

doubt  of  its  bein^  so,  where  thev  are  turned  into  money.  i^^o  money,  a 

X  o       .   .  1      •  1     factor  will  be 

To  2d  Question.    I  am  of  opinion^  Mico  has  parted  with  allowed  a  lieu 
his  right,  and  that  it  is  for  the  benefit  of  trade  to  say  he  baia^nce^^"^'"'^ 

has.  Qu(Bre^^ 

All  the  merchants  agree,  that  although  a  factor  may  retain  ^^t^^^^^^^' 
for  the  balance  of  an  account,  yet  if  the  merchant  comes  245.] 
over,  and  the  factor  delivers  the  goods  up  to  him,  by  his 
parting  with  the  possession  he  parts  with  the  specific  lien. 
Such  is  the  law  of  the  land  as  to  retainers  in  other  cases. 

Question.  Whether  this  case  amounts  to  the  delivery  up  [Where  a 
of  the  logwood  to  the  principal?   I  think  it  does.    Mico  a  broker  em- 
suffers  JVatkins      ^m\i\o^[  2^  broker;  and  tells  the  broker,  ployed  by  the 

...  T  ill         I'        l/'  •      principal  that 

that  Watkms  mtends  to  sell  them  himself,  to  save  commis-  the  principal 
sion.    Mico  ffives  orders  to  the  warehouseman  to  deliver  the  ^^^^^^H^^^ip 

°  goods  himself, 

goods  to  the  broker.    The  broker  sells  them,  and  makes  out  and  gives  an 
bills  of  parcels  to  Watkins^  and  takes  no  notice  of  Mico.   It  w'jfrehouseman 
amounts  to  the  same  thing,  as  if  Mico  had  delivered  the  to  deliver  to 

,    .  •     ^     rrr  XI  '  the  broker  who 

goods  m  specie  to  IVatkins,  sells  and  makes 

out  the  bills  of 

parcels  to  the  principal. — This  amounts  to  a  delivery  in  specie  to  the  principal.] 
It  is  safer  for  trade  to  hold  it  in  this  manner,  than  other- 
wise;  for  by  that  manner  of  acting,  Mico  gave  Watkins  a 
credit  with  other  people  (for  the  sale  was  public,  and  by  that 
the  goods  appeared  to  be  Watkins'^),  which  would  not  have 
been  the  case  if  Mico  had  retained  for  the  balance  of  his 
account. 

It  is  better  to  allow  that  which  is  the  public  notorious     [  255  ] 
transaction,  than  that  which  is  secret.    Suppose  an  action 
had  been  brought  by  Watkins  against  the  broker,  for  money 
had  and  received,  the  broker  could  not  have  defended  himself 
by  saying,  So  much  is  due  to  Mico. 

The  merchants  have  admitted,  that  the  specific  lien  as  to  [But  the  lieu 
the  customs,  charges,  &c.  does  continue ;  even  the  law  would  for  the  charges 
have  allowed  it,  if  the  goods  had  remained  in  specie;  the  •'^^•'-•^"'^"^"^^•^ 
goods  being  sold,  makes  the  case  stronger.    But  that  is  not 
now  before  me,  being  determined  by  his  late  Honour  the 
.Master  of  the  Rolls,  and  acquiesced  in  by  the  parties. 
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Case  132.  HORN  against  GILPIN. 


I'^^^^'ndtm  [Lib.  Reg.  1754.  A.  fo.  246  b.] 

Feb.  1755. 


One  part-  PART-OWNER  of  a  ship  freighted  it  against  the  express 

owner  of  a  ship,  dissent  of  the  Other.  The  ship  and  cargo  were  lost.  And 
agafnst  the  ea:-  ^^^^  by  his  Honour^  That  the  partner  dissenting  should  not 
press  dissent  of  contribute :  that  as  he  would  not  be  intitled  to  any  advan- 

the  other.  The  ^  .  .  . 

ship  and  cargo  tage  from  the  freight  by  reason  of  his  dissent^  so  he  should 
fossfaiisw^^ily  '^^^       answerable  for  any  loss,  but  the  whole  was  at  the 
on  the  partner  risque  of  the  other  partner.    Note,  This  determination  is 
edl°(/j*^^^^^'     contrary  to  the  printed  report  of  Strelly  v.  Winson,  1  Vern, 
297 ;  but  that  report  is  not  right,  but  differs  greatly  from 
the  decree  itself,  a  copy  of  which  was  produced  in  Court^ 
by  which  it  appears  the  decree  was  founded  on  the  partner 
not  expressly  dissenting ;  and  agreeable  to  the  record  is  the 
report  of  the  same  case,  Skin.  205. 

Dexy  V.  'Boyjieldj  before  Sir  John  Strange,  late  Master 
of  the  MoIlSy  was  cited ;  but  his  Honour  said^  that  deter- 
mination was  founded  on  Vern.  printed  Report  of  Strelly  v. 
Winson, 

2  Cha.  Cas.  36.  Anon,  was  cited. 


(I)  See  Boson  v.  Sandford^  Carth.  See  Barnardiston  v.  Chapman^  4  East. 
63,  One  part-owner  cannot  recover  da-  121.  See  Abbott  on  Shipping,  p.  71. 
mages  against  another  by  an  action  at  As  to  the  cases  in  which  the  Court  of 
law  npon  a  charge  of  fraudulently  send-  Chancery  will  interfere  on  the  applica- 
ing  the  ship  to  foreign  parts,  where  she  tion  of  part-owners  to  restrain  the  sail- 
was  ioat.  Graves  v.  Sawcer^  Sir  T.  ing  of  a  ship,  see  Hales  v.  GoodsoUy 
Rayoi.  15.    1  Keb.  38.    1  Lev.  29.  2  Meriv.  77. 
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BURLETON  against  HUMFREY. 


Case  133. 


[Lib.  Reg.  1754.  A.  fo.  204  a.] 


Lincoln's  Inn 

Hall, 
20th  Feb.  1755. 


A 

This  cause  was  part  heard  in  the  last  Term^  and  came  on  ^ 
again  this  day.    Case  was, 

Thomas  Humfrey^  having  only  one  child,  a  daughter,  by  Devise  in  case 
his  will  of  16th  May  1752,  devised  to  Nicholas  Humfrey,  daughter 

^  ,   ,  .  J    ^  '>  shall  marry 

his  heirs,  executors,  administrators,  and  assigns,  all  and  with  consent 

singular  his  lands  and  tenements,  and  personal  estate,  in  ^on  o^/^.^^l 

trust  out  of  the  rents  and  profits  to  pay  to  his  wife  Jane     writing ;  ^ 

and  his  daughter  Anna-Maria^  until  his  daughter  should  marries  with- 

attain  twenty-one,  or  happen  to  die,  an  annuity  of  40/.  a-  ^""^^ 

J        ^  A 1  ^  3  J  gg^t  0^  appro- 

piece  :  (1)  and  in  case  his  said  daughter  shall  marry  with  the  bation,  the 

whole,  after 

the  death  of  the  survivor  and  her  and  her  husband,  to  go  to,  &c.  She  married  without  the 
previous  consent  of  N.  H.  but  he  approved  of  the  marriage  afterwards  in  writing ;  and  held  no 
forfeiture.  (2) 


(1)  And  he  declared  that  the  devises 
aforesaid  were  upon  this  further  trust, 
that  after  his  daughter  should  attain 
the  age  of  twenty-one  years,  or  before 
should  happen  to  die,  then  that  the 
other  moiety  or  one  half-part  of  the  clear 
rents,  issues,  and  profits  of  the  premises 
devised  as  aforesaid  should  be  paid  unto 
his  wife  during  the  term  of  her  natunil 
life,  and  the  other  moiety  of  the  clear 
rents,  issues,  and  profits  of  the  said 
premises  should  be  paid  unto  his  said 
daughter  until  she  should  marry  or  die, 
which  should  first  happen  ;  and  in  case 
his  daughter  should  marry  witli  the 
consent  and  approbation  of  the  said  N. 
llumfrey^  such  consideration  to  be  tes- 
tified in  writing. 

(2)  Lord  Tliurlozo  disapproved  of 
the  decision  in  this  case,  and  said  "  lie 

did  not  see  why  subsequent  approba- 
"  tion,  if  sulVicient  after  eleven  months, 
"  would  not  do  at  any  time  during 
"  the  whole  life  of  the  trustee,  during 
"  which  it  must  be  quite  uncertain 
"  whether  the  marriage  was  had  in  cou- 


"  formity  with  the  condition  or  not." 
See  in  the  case  of  Clarke  v.  Parker^  19 
Ves.  20.  per  Lord  Eldon,  and  see 
also  his  lordship's  observations  on  the 
present  case  there.  In  cases  where,  under 
a  settlement  or  devise,  a  consent  is  re- 
quired upon  marriage,  if  the  consent  be 
substantially  given,  it  will  be  held  suf- 
ficient to  prevent  a  forfeiture.  Merri/ 
V.  Ryves^  1  Eden  5.  D'^Aguilai^  v. 
Drinkwater^  2  V.  &.  B.  225.  Daley 
V.  Desbouverie^  2  Atk.  26 1 .  IVoi^thing' 
ton  V.  Evans ^  1  S.  &  S.  165.  Clarke 
V.  Parker^  19  Ves.  24.  In  Pollock  v. 
Croft,  1  Mer.  181,  a  general  permission 
to  contract  marriage,  as  the  party  might 
think  fit,  given  by  'the  person  whose 
consent  was  necessary,  and  a  subsequent 
approbation  of  the  marriage  contracted, 
was  held  a  sufficient  compliance. 
But  where  the  consent  of  three  trustees 
'  is  required,  the  consent  of  two  without 
consulting  the  third,  is  not  sutTiciont. 
Per  Lord  Elclon^  in  Clarke  v.  Parker, 
-And  wliere  the  condi- 


19  Ves.  17. 
tion  was  that  the  party  should  not  marry 
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BuRLETON    consent  and  approbation  of  the  said  Nicholas  Humfrey  (such 
against      consent  to  be  testified  in  writing),  that  then  the  whole  of 

Humfrey.  ^  singular  the  premises,  together  with  the  interest  and 
produce  of  what  shall  be  raised  thereout  during  the  continu- 
ance of  the  said  annuity,  more  than  shall  be  sufficient  to 
satisfy  the  same,  shall,  on  the  day  of  my  said  daughter's  mar- 
riage, be  paid  and  conveyed  unto  the  person  my  said  daughter 
shall  marry,  or  to  such  uses  as  shall  on  the  marriage  be 
agreed  on.  But  in  case  my  said  daughter  shall  marry 
without  such  consent  or  approbation,  or  shall  die  unmarried, 
then  the  whole  of  all  and  singular  the  premises  shall,  after 
the  decease  of  such  survivor,  be  paid  and  applied  unto  and 
amongst  all  and  every  the  son  and  sons,  daughter  and 
daughters,  of  my  present  and  late  sisters  who  shall  be  alive 
at  the  death  of  such  survivor  (except  my  nephew  Humfrei/) , 
as  tenants  in  common,  and  not  as  jointenants. 

The  daughter  married  within  a  month  after  the  death  of 
her  father,  without  having  so  much  as  applied  to  Nicholas 
Humfrey  for  his  consent ;  but  about  eleven  months  after  the 
marriage  was  had,  obtained  his  approbation  in  writing ;  and 
it  was  proved,  he  at  the  same  time  declared  he  believed  he 
should  have  consented  before  the  marriage,  had  he  been 
requested. 

Question.  Whether  the  daughter  has  forfeited  the  real  and 
personal  estate  ?  Which  depends  on  two  questions  : 
[  257  ]        1st.  Whether  there  ought  to  have  been  a  previous  consent 
of  Nicholas  Humfrey  f 

2dly,  Whether,  as  the  daughter  was  heir  at  law  to  testa- 
tor, she  ought  not  to  have  had  notice  of  the  condition,  to 
work  such  forfeiture  ?  As  was  laid  down  in  Francis's  case, 
8  Co.  Fry  v.  Porter,  1  Mod.  86.  300.  Mallon  v.  Fitzgerald, 
3  Mod.  28.  Skin.  125.  2  Show. 

Mr.  Wilbraham,  on  the  part  of  the  devisees  over,  argued. 
That  it  is  a  condition  precedent :  That  the  daughter  has 


against  the  consent  of  the  trustees,  a 
marriage  contracted  without  the  know- 
ledge of  the  trustees,  but  who  afterwards 
declared  their  disapprobation,  was  held 
a  breach  of  the  condition.  Long  v. 
Rickettsy  2  S.  &  S.  3  79. — A  condition 
in  a  devise  requiring  the  consent  of  exe- 
cutors or  trustees  to  the  marriage  of  tes- 
tator's daughter,  is  not  applicable  to  her 
marriage  in  the  testator's  life-time,  with 


his  consent  or  subsequent  approbation. 
Parnell  v.  Lyon^  1  V.  &  B.  479. 
Wheeler  v.  Warner.  1  S.  &  S.  304. 
— Where  the  marriage  is  in  the  first  in- 
stance encouraged  by  the  person  whose 
consent  is  necessary,  see  Lord  Strange 

V.  Smithy  post.  263.^  See  Long  v. 

Dennis^  4  Burr.  2052.  Malcolm  v. 
O'Callaghan,  2  Madd.  349.  Fry  v. 
Porter^  1  Ch.  Ca.  138,  2  Ch.  Rep.  26. 
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nothing  in  her,  till  marriage  with  consent ;  for  the  estate  is 
devised  to  the  trustee,  if  she  marry  with  his  consent,  then 
in  trust  for  her ;  if  not,  then  in  trust  for  the  others  :  That  the 
testator  could  not  mean  to  give  the  trustee  a  power  of  ap- 
proving subsequent  to  the  marriage ;  that  would  be  enervat- 
ing his  primary  intention,  which  was  to  prevent  an  im- 
provident marriage,  by  her  not  consulting  with  Nicholas 
Humfrey :  That  instanter  on  the  marriage  the  limitation 
over  took  effect,  and  could  not  be  divested  by  the  subsequent 
approbation :  That  as  to  the  point  of  notice,  none  could  be 
necessary  in  this  case,  for  the  devisees  over,  who  (if  any) 
were  the  proper  persons  to  give  it,  were  infants ;  nor  had 
they  the  legal  estate  given  to  them,  as  the  devisees  over  had  in 
Mallon  V.  Fitzgerald.  But  if  notice  should  be  requisite  as 
to  the  real  estate,  yet  it  was  not  so  as  to  the  personal.  The 
reason  why  notice  to  the  heir  at  law  is  required  in  the  one 
case,  does  not  hold  in  the  other ;  which  is,  because  the  real 
estate  vests  in  the  heir  at  law  instanter  on  the  death  of  the 
ancestor ;  and  he  need  not  look  into  the  devise  upon  condition, 
for  he  claims  by  descent,  which  is  a  better  title. 

Lord  Hardwicke,  Chancellor,  gave  his  opinion,  without 
hearing  the  reply : 

Cases  of  this  kind  have  undergone  various  fates ;  but  of 
late,  Courts  have  done  all  they  can  to  prevent  a  child  being 
stripped  of  a  provision,  especially  where  there  are  no  aggra- 
vating circumstances,  and  the  end  of  the  father's  intention 
and  caution  has  been  attained ;  and  have  laid  hold  of,  and 
made  such  construction  of  words,  which  they  would  not  do 
in  other  cases. 

The  determination  in  Harvey  v.  Aston  was  unavoidable  ; 
and  there  were  gross  circumstances  attending  the  breach  of 
condition  in  that  case. 

The  present  is  the  case  of  an  only  child,  who  by  forfeiting 
this  devise  would  lose  all  her  provision.  The  court  will  not 
therefore  make  such  construction,  unless  compelled  to  jt  by 
the  circumstances  of  the  case,  and  precedents  which  are 
exactly  the  same. 

Two  questions : 

1st,  What  is  the  construction  of  the  will  ? 

2dly,  What  is  the  law  on  such  construction,  both  as  to 
the  real  and  personal  estate,  which  are  connected  together  ? 

As  to  Ist.  The  testator  has  disposed  of  the  real  and  per- 
sonal to  the  trustee  absolutely  in  point  of  law.    The  condition 


BURLETON 

against 
Humfrey. 


[The  Court 
leans  strongly 
against  strip- 
ping a  child  of 
its  provision.] 


[  258  ] 


[The  Court 
will  not,  unless 
compelled  by 
the  circum- 
stances and 
precedents  ex- 
actly the  same, 
decree  a  forfei- 
ture of  the 
child's  provi- 
sion.] 
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BuRLETON    in  the  former  part  imports  to  be  a  precedent  condition,  but 
against     jj^  ^j^g  \?iitQv  it  is  expressed  in  other  words. 

In  the  nrst  part,  it  is  consent  and  approbation ;  in  the 
latter  consent  or  approbation.    It  is  argued,  consent  and 
approbation  must  be  taken  to  mean  the  same,  that  is,  consent  : 
but  I  am  not  compelled  to  construe  them  so. 
"        con-       Question.   Whether  the  Court  shall  construe  the  word 

strued  to  mean  , .  j.  ,  i 

^r."  (3)  ci^d,    in  the  former  part,  to  mean     or ;    or  the  word 

^^or,""  in  the  latter  part,  to  mean  andT^  I  am  at  liberty 
to  construe  them  either  way ;  and  shall  consider  it  in  the 
disjunctive;  and  then  this  subsequent  approbation  is  sufficient, 
and  a  previous  consent  was  not  necessary. 

It  was  but  reasonable  to  give  the  trustee  such  a  power  of 
approving  after  the  marriage. 

The  daughter  has  married  a  gentleman  without  previous 
consent  of  Nicholas  Humfrey,  but  he  has  approved  of  the 
match  since :  and  what  is  material,  and  weighs  with  me, 
there  is  not  a  single  circumstance  offered  to  impeach  the  pro- 
[  259  ]  priety  of  the  match :  therefore  I  must  take  it  to  be  such  a 
match  as  the  trustee  might  reasonably  have  approved,  and 
which  the  father  would. 

2dly,  Suppose  approbation  was  considered  in  this  case  as 
synonymous  to  consent,  and  such  consent  was  necessary 
be^^iveiTt^^tl  previous  to  the  marriage.    Question,  Whether  the 

lieir  at  law  of  daughter  has  forfeited  the  real  and  personal  estate  for  want 
work ffoT-  ^^^^  consent  ?    As  to  the  real.  This  case  comes  within 

feiture.(4)  the  reasoning  in  Francis's  case,  that  notice  is  requisite  to 
work  a  forfeiture  in  an  heir  at  law,  but  not  in  a  stranger ; 
the  latter  can  take  only  under  the  instrument  that  imposes 


(3)  Where  it  is  necessary  in  order 
to  give  a  fair  and  reasonable  construc- 
tion to  a  will^  that  the  word  "  and " 
should  be  construed  "  or"  the  Court 
has,  in  many  cases,  so  construed  it. 
Ilawkes  v.  Hazokes,  1  Ves.  15.  Jack- 
son V.  Jackson,  ib.  217.  Read  v.  Snell, 
2  Atk.  643.  Maberley  v.  Strode,  3 
Ves.  454.  Bell  v.  Phyn,  7  Ves.  458. 

Boe  V.  Jessep,  12  East.  293.  So  in 

the  construction  of  a  deed^^  Bushx.  Dal- 
way,  1  Ves.  sen.  20.  Burleigh  v.  Fear- 
son,  ib.  282.  Dobbins  v.  BoziDman,  3 
Atk.  408.    Preeble  v.  Boghurst,  1 

Swanst.  330.  And  the  word  "  or" 

has  in  the  same  manner  been  construed 


in  a  will  to  mean  "  and"  SeeRichardson 
V.  Sprany,  1  P.  W.  434.  see  in  Brown- 
sword  V.  Edwards,  2  Ves.  249.  Eccard 
V.  Brooke,  2  Cox.  217  Dean  v.  Kemeys, 
9  East.  366.  Waddel  v.  Munday,  6 
Ves.  341.  But  to  let  in  this  construc- 
tion, an  intention  must  be  shewn  re- 
quiring it.  Turner  v.  Moor,  6  Ves.  560. 
Montague  v.  Nucella,  1  Russell,  171. — 
In  Wright  v.  Kemp,  3  T.  R.  470,  in 
the  surrender  of  a  copyhold,  the  word 
u  or"  wasconstrued  "  and" — Sointhe 
construction  of  a  statute  (1  Jac.  2.  c. 
17.)  Keylway  v.  Keylway^  2  P.  Wms. 

244.  -See  Dyer,  45.  Hardw.  39. 

(4)  See  post,  513. 
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the  condition ;  but  the  heir  at  law  is  supposed  to  enter  and  Burleton 
claim  by  descent,  and  has  no  occasion  to  know  the  devise,  jj^^^^^^ 
This  distinction  is  allowed  to  be  law,  in  Fry  v.  Porter,  and 
in  Mallon  v.  Fitzgerald,  which  last  case  was  of  a  devise  in 
restraint  of  marriage. 

Objection.  There  is  a  condition  precedent;  for  the  estate 
is  devised  to  Nicholas  Humfrey  and  his  heirs,  and  nothing 
is  given  to  the  daughter,  but  on  condition  of  her  marrying 
with  consent ;  and  therefore  she  does  not  take  by  descent. 
But  that  makes  no  difference  ;  for  this  is  a  mere  trust,  and 
the  daughter,  as  heir  at  law,  will  take  the  beneficial  interest 
till  the  marriage  :  and  therefore  it  operates  as  a  condition 
subsequent. 

2dly,  As  to  the  personal.    There  is  great  difference  as  to  Beckfordr, 
the  descent  of  the  real  and  personal  in  general.    The  latter  ^f^'^^-^j 

*■  ^  ,  Chancery, 

vests  in  the  executor  for  the  next  of  kin :  but  here  they  before  Lord 
must  both  go  together  :  it  was  the  testator's  intention,  that  ^''''^^^''Ston^ 
if  the  whole  was  not  forfeited,  no  part  should.  But  if  the 
personal  will  not  follow  the  real  on  this  second  point  of  no- 
tice, yet  on  the  first  point  it  will  go  to  the  daughter,  as  the 
condition  is  performed  by  the  subsequent  approbation  of  the 
trustee. 

Decree  an  account,  &c.  (5) 


(5)  The    bill   was    filed    by   the    which  was  accordingly  directed  by  the 
daughter  and  her  husband  against  the    decree.    L.  R, 
trustee  for  an  account  and  settlement^ 
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Case  134. 


BACKWELL  against  CHILD. 


Lincoln's 
Inn  Hall, 
21st  Feb.  1755. 


[Lib.  Reg.  1754.  A.  fol.  225  b.] 


One  partner 
by  will  gives 
one-ninth  of 
one-twelfth 
of  the  profits 
reserved  to 
him,  to  his 
partners.  He 
afterwards, 
on  the  expi- 
ration of  the 
partnership, 
renews  it 
with  the  same 
partners, 
giving  them 
a  greater  in- 
terest than 
they  had  un- 
der the  former 
articles.  Held, 
they  were  in- 
titled  to  one- 
ninth  of  the 
testator's 
interest  in  the 
partnership  at 
his  death ;  and 
that  the  re- 
newal of  the 
articles  was 
not  an  ad- 
emption nor 
revocation  of 
the  devise. 


The  late  Samuel  Child  and  Barnahy  and  William  Backivell 
being  partners  in  the  banking  business^  under  articles  dated 
in  1743^  in  the  proportions  after  mentioned    Samuel  Child, 
by  his  will  24th  June  1744,  after  giving  several  legacies,  de- 
vises as  follows  :      Item,  All  the  rest  and  residue  of  my 
"  personal  estate,  of  what  nature  or  kind  soever  the  same  be, 
"  I  give  to  my  dear  wife,  in  trust,  to  manage  and  dispose  of 
to  the  best  advantage,  for  the  benefit  of  all  my  children 
who  shall  be  living  at  the  time  of  my  death,  and  to  be  di- 
vided  and  paid  to  each  of  them  in  the  proportions  follow- 
"  ing  :  two-thirds  to  the  eldest,  and  one-third  to  the  two 
"  youngest  children,  payable  at  twenty-one ;  and  if  either 
child  die  before,  such  his  proportion  which  shall  be  due 
then  to  go  to  the  survivor.    Item,  Whereas  I  have  by 
"  articles  of  agreement  and  partnership  between  myself  and 
"  my  said  two  nephews,  reserved  to  myself  nine  in  twelve 
parts  of  the  profits  arising,  and  hereafter  to  arise,  by 
banking  at  my  house  at  Temple  Bar,  London  ;  I  do,  pur- 
suant  to  the  power  reserved  to  myself  thereby,  dispose  of 
such  nine  parts  in  manner  following,  viz.  one-ninth  to  my 
nephews  Barnahy  and  William  Backwell,  to  their  own 
separate  use,  over  and  above  the  shares  reserved  to  them 
by  the  said  articles  of  partnership  ;  and  that  share  I  give 
them  in  compensation  for  the  extraordinary  trouble  they 
shall  be  at  in  carrying  on  the  said  banking  business  for  the 
"  benefit  of  my  wife  and  children."'   He  also  gave  one-ninth 
to  his  wife,  three-ninths  to  his  eldest  son,  and  four-ninths  to 
his  two  youngest  sons. 

After  making  the  above  will,  the  articles  of  1743  expired  ; 
and  a  year  afterwards.  Child  entered  into  fresh  articles  with 
the  Backwells,  by  which  the  business  was  divided  into 
twenty-four  parts  or  shares,  fourteen  of  which  were  declared 
to  be  the  property  of  Child,  seven  of  Barnahy  Backwell, 
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and  three  of  William  Backwell ;  and  by  those  articles^  as  in  Backwell 

the  former^  there  was  a  power  reserved  to  Samuel  Child,  or  a^citnst 

such  person  as  he  *  should  appoint^  of  dissolving  the  articles 

at  any  time^  on  giving  notice.    Child  died  on  14th  October    [  *261  ] 

1752^  without  having  altered  his  will.    One  of  the  younger 

sons  is  also  dead^  and  there  are  two  sons  surviving. 

After  argument  at  bar,  hord  ChsLUcellor  Uardwicke  took 
time  to  consider  of  the  case  5  and  on  Monday  the  3rd  of 
March,  delivered  his  opinion  to  the  effect  following  : 

In  the  articles  of  1743,  there  is  a  provision,  in  case  any  of 
the  partners  die  during  the  continuance  of  the  partnership 
under  those  articles,  or  any  future  articles,  their  shares  to  go 
to  their  executors.  There  were,  at  the  same  time,  secret, 
or  what  is  called  side,  articles,  entered  into  by  them. 

Three  considerations  : 

1st,  What  is  the  thing  given  ?  Which  is  the  most  material 
question  of  all. 

2d,  Whether  the  legacy  or  gift  of  the  thing  so  given  has 
suffered  an  ademption,  either  by  satisfying  or  accelerating 
the  payment,  or  by  revocation  ? 

3rd,  If  not.  Then  what  is  the  share  which  plaintiff  is 
entitled  to  ? 

As  to  1st.  It  was  insisted  on  part  of  plaintiffs,  that  it  is 
one-ninth  of  the  partnership,  taking  it  in  general,  in  what- 
ever state  it  is  at  the  death  of  Child. 

On  the  part  of  defendant,  that  the  interest  under  those 
articles  being  gone,  the  legacy  is  gone  too  :  that  taking  it  to 
be  a  legacy  of  quantity,  yet  it  is  said  not  to  be  such  as  may 
be  supplied,  as  of  corn  but  that  it  is  an  individual  thing.  I 
do  not  agree  to  any  of  these  distinctions  :  I  admit  it  to  be  a 
specific  legacy,  but  not  an  individual. 

I  think  it  is  a  specific  legacy  of  quantity,  bequeathed  out      ^  specific 
of  a  certain  body  ;  and  if  the  body  be  subsisting  at  the  death  legacy  of 
of  the  testator,  the  legacy  shall  be  paid  out  of  it.    It  was  bequeathed 
said  to  be  like  a  novation  of  a  debt,  which  does  not  destroy 

'  tain  body,  if 

the  legacy  of  the  debt.  the  body  sub- 

sist at  tlic  tes- 
tator's death,  the  legacy  shall  be  paid  out  of  it.  (1)] 


(1)  See  Attorney 'General  v.  Par- 
kin^ post,  566.  Rider  v.  Wager,  2  P. 
W.  330,  and  the  cases  collected  in  the 
note  there.    See  Frijer  v.  Morris,  9 


'Ves.  361.  Gillaume  \.  Adderley,  \b 
Ves.  389.  Barker  \.  Raijncr,  5  Madd. 
217.  Dingicellw.  Jskcic,  1  Cox,  427. 
Ellis  V.  Walker,  ante,  310. 
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Backwell       Question.  Was  this  body  subsisting  at  the  death  of  Child? 
against      I  think  it  was. 

Child.  ^^^^^  ^^^.^       articles,  provision  is  made  for  what  shall 

be  done,  during  the  continuance  of  that  or  any  future  part- 
nership, on  the  death  of  any  of  the  partners.  They  con- 
sidered it  not  as  depending  merely  during  the  articles,  but 
as  a  continuing  scheme  ;  and  it  is  observable,  that  no  neiv 
side-articles  were  entered  into  when  they  entered  into  new 
articles. 

This  case  differs  from  the  case  cited  out  of  Wms.  where 
it  is  taken  for  granted,  that  a  renewed  lease  for  years  would 
pass  under  a  general  devise  of  all  his  lands,  &c.  or  under  a 
residuary  clause.  The  partnership  is  not  to  be  considered  as 
at  the  time  of  making  the  will,  but  variable  and  ambulatory. 
Where  a  person  in  trade  makes  provision  out  of  his  share  for 
his  family,  and  afterwards  renews  the  partnership,  by  which 
perhaps  his  interest  is  varied,  yet  it  is  not  a  revocation  ;  if 
it  was,  it  would  occasion  great  confusion. 

Am  of  opinion,  he  intended  one-ninth  of  what  should  be 
his  share  in  the  partnership  at  his  death. 

2d  Question.  Here  is  no  ground  to  say  there  is  an  ademp- 
tion. The  Backwells  are  to  be  considered  as  purchasers  of 
the  additional  shares  or  interest  under  the  last  articles,  by 
the  contract  itself.  A  strong  case  was  put,  where  one  gives 
9,000/.  South  Sea  stock,  and  by  will  gives  one-ninth  to  A. 
He  afterwards  sells  one-ninth  to  the  legatee.  That  is  not  a 
satisfaction  of  the  legacy.  If  he  had  given  it  in  his  life-time, 
it  would  have  been  a  satisfaction  :  so  would  a  gift  have  been 
in  this  case.  What  weighs  with  me  materially  is,  if  I  should 
decree  the  legacy  to  the  Backwells  to  be  revoked,  I  must 
determine  the  whole  disposition  of  his  share  in  the  partner- 
ship to  be  so  too.  That  would  make  great  confusion  in  the 
family  of  Child,  There  would  then  be  an  end  of  Mrs. 
Child's  power  over  the  partnership.    The  words  are,  "  I 

give  all  the  power  which  I  have  hy  the  said  articles."  It 
could  not  be  the  testator's  intention, 

3d  Question.  The  whole  of  Child's  interest  at  his  death, 
which  was  fourteen  twenty-fourths,  must  be  divided  into 
nine  parts,  and  the  plaintiffs  are  entitled  to  one.  (2) 


(2)  The  bill  was  filed  by  William  decree  declared  the  plaintiff  entitled  to 
Backwell  in  his  own  right,  and  as  exe-  |-th  part  of  the  -l^th  parts  of  the  tes- 
cutor  to  his  late  brother  Barnaby.  The    tator  in  the  said  partnership  over  and 
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above  such  share  and  proportion  as 
plaintiff  and  his  late  brother  were  en- 
'  titled  to  by  virtue  of  the  said  articles 
of  September  1751,  and  that  from  the 
time  of  the  death  of  the  testator,  to  the 
death  of  Barnaby^  the  profits  of  that 


share  ought  to  be  equally  divided  be- 
tween the  plaintiff  in  his  own  right, 
and  the  said  Barnahij  ;  and  that  from 
his  death,  the  whole  of  the  profits  of 
the  ith  share  survived  to  the  plaintiff. 
No  costs  on  either  side. 


LORD  STRANGE  against  SMITH.  [  ] 

 Case  135. 

Lincoln's  Ina 

[No  Entry.]  Hall. 

4  th  March, 

  1755. 

Hugh  Smith,   after  marriage^  settled  several   estates  in  Settlement  to 
Etigland  and  Ireland,  in  default  of  issue  male,  on  his  two  provlsof^f '^'^^* 
daughters,  Dorothy  and  Lucy,  in  strict  settlement,  with  ^^W^jfJ^^^^^^ 
cross  remainders,  that  is,  a  moiety  to  each,  with  a  proviso  consent  of 
in  case  either  of  them  should  marry  before  they  should  re-     shouU  be  ' 
spectively  attain  twenty-one,  without  the  consent  of  Dorothy,  to  her  separate 
their  mother,  if  living,  first  had  in  writing  under  her  hand,  mother  pro- 
or  if  she  should  be  dead,  without  the  like  consent  oi  Leonard  ^^^^^  and  en- 

^    ^  ^  coaraged  the 

Barrett  and  Charles  Smith,  or  the  survivor,  the  estate  for  marriage  of  one 

life  limited  to  them,  or  either  of  them,  that  should  so  marry  tcVg^^vitlrLSi. 

without  consent,  should  from  thenceforth  cease  ;  and  Barrett  fttif^  afterwards 

and  Smith  should,  immediately  after  such  marriage,  enter,  consciu  out  of 

and  receive  and  take  the  profits,  for  the  life  of  such  daughter  l''^^"^  ^"^ 

^  ^  ^  sentinenl;  llie 

respectively,  upon  trust  to  pay  the  rents  and  profits  to  the  marriaoe  v.as 
proper  hands  of  such  daughter  or  daughters  respectively,  for  ^J^^^^^^^ 
her  or  their  sole  use,  or  as  she  should  appoint ;  it  being  the  and  held  no 
intent  and  meaning,  that  the  same  should  be  for  the  peculiar  - 
maintenance  and  expence  of  such  daughter  or  daughters  so 
marrying  without  consent  as  aforesaid  ;  and  that  the  husband 
or  husbands  should  in  no  wise  intermeddle ;  and  that  the 
same  should  not  be  subject  to  his  or  their  debts. 


(1)  See  Campbell  v.  Netterville,  2  v.  Drinkwctter,  2  V.  &  B.  225.  Pol- 

Ves.  534  cited  ;  and  the  authority  of  lock  v.  CVo//,  1  Mer.  181.  But  consent 

the  princii)al  case  has  boon  recognized  may  be  witlidrawn  upon  good  reason,  t;(  e 

in  Merry  v.  Rivers,  1  Kdcn,  4.  ^Dash-  Dashicood  v.  IhtlkcUn/,  and  Clarke  v. 

wood  v.  Bulkeley,  lOVes.238.  Clarke    Parker,  ubi  sup.  See  Burleton  v. 

V.  Parkins,  1 9  Ves.  12.    See  D'JgniUa  Humphrey,  ante.  25G. 
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Strange        Dorothy  married  Mr.  Barry  in  the  mother's  life-time,  but 

against      without  her  consent,  by  which  he  became  entitled  to  a  moiety 

Smith.  estate  to  her  separate  use. 

Lucy  married  Lord  Strange  j  and  it  was  proved  that  Mrs. 
Stiiith,  the  mother,  made  the  first  offer  of  the  match  ;  that 
she  received  him  at  her  house,  and  encouraged  his  addresses, 
and  was  in  treaty  with  him,  and  Lord  Derby  his  father, 
about  the  settlement ;  but  that  afterwards  some  little  differ- 
ences arose  with  regard  to  the  settlement,  which  were  but 
trifling,  and  she  thereupon  declared  she  would  have  nothing 
to  do  with  the  Derby  family :  that  she  then  took  offence  at 

[  264  ]  Lord  Strange,  on  a  story  she  had  heard  of  his  having 
reflected  on  her  and  declared  she  would  not  consent  to  the 
match. 

Lord  Hardwicke,  Chancellor : 

Mr.  Smith  has  used  the  very  means  to  induce  his  daughters 
to  break  the  obligation  he  meant  to  lay  on  them ;  for  if  they 
were  fond  of  power,  and  to  get  a  separate  right  to  the  estate, 
independent  of  the  persons  they  intended  to  marry,  they 
had  nothing  to  do  but  to  marry  without  their  mother's 
consent. 

Question.  Whether  here  are  siifficient  grounds  to  vary  the 
right  of  the  parties  ?  It  appears  to  have  been  a  very  proper 
match ;  no  objection  made  to  Lord  Strange  on  any  account, 
till  Mrs.  Smith  was  told  a  story  of  his  having  reflected  on 
her.  She  appears  to  have  first  proposed  the  match,  and 
encouraged  his  addresses.  This  case  falls  within  the  reason 
of  Mesgret  v.  Mesgret,  (2)  and  Daily  v.  Desbouverie ;  (3) 
the  foundation  of  which  is,  that  the  withdrawing  consent, 
after  such  encouragement,  is  a  delusion  on  the  young  folks ; 
and  it  is  not  to  be  imagined,  after  they  had  fixed  their 
affection  by  such  encouragement,  they  will  be  easily  induced 
to  alter  it.    Lady  Strange  not  entitled  to  her  separate  use. 

N.  B.  Mrs.  Barry  appeared  in  Court,  and  desired  the 
rents  of  her  moiety  might  be  paid  to  her  husband ;  but  as 
the  settlement  directed  them  to  be  paid  to  the  daughters 
separate  use,  or  such  person  as  they,  or  either  of  them,  should 
by  writing  appoint,  his  lordship  ordered  an  appointment 
under  her  hand  to  be  laid  before  the  Master,  for  the  justifi- 
cation and  satisfaction  of  the  trustees. 


(2)  1  Vern.  580. 


(3)  2  Atk.  261. 


CASES  IN  CHANCERY. 
BIRCH  against  BLAGRAVE. 


[Lib.  Reg.  1754.  A.  fo.  227  b.  nom.  Birch  v.  Griffin.~\ 


Case  136. 


Lincoln's  Inn 
Hall, 
6th  March, 
1755. 


William  Petty,  by  lease  and  release,  in  1739,  in  con-  ^-P-  made 

.  1  •       1     1     1  1  ^  secret  con- 

sideration of  love  and  affection  to  ms  only  daughter  and 

veyance  or 

child,  Anna  Maria  Wharton,  widow,  and  as  a  further  pro-  tr^s^^dauth-^ 
vision  for  her,  convejred  several  estates  in  Suffolk  to  her  in  ter,  who  was 
fee.    It  appeared  in  proof,  that  the  daughter  was  never  "^'*p2l35^"] 
acquainted  or  informed  of  the  contents,  but  the  father  kept  hadhadapor- 
it  secret,  and  continued  in  possession  of  the  estates,  and  jo^nJ^fred.^^^ 
received  the  rents  of  them  to  his  death,  except  such  part  He  kept  pos- 
which  he  sold  after  he  had  executed  the  above  mentioned  estates  and 
deeds.    He  also  cut  down  timber.    It  was  proved,  that  he  aftfrward- 
made  the  conveyance  in  order  to  disqualify  himself  from  being  by  will  devised 
Sheriff  of  London  ;  for  by  this  means  the  estate  which  he  Held  the  devise 
had  left  was  reduced  to  less  than  15,000/.  value :  but  that  good;  the  con- 

f  I      1      .       1  .         .    T    .  1      c  .        1  veyance  being 

afterwards  altering  his  mmd,  instead  oi  swearing  he  v/as  kept  secret, 
not  worth  15,000/.  and  so  being  excused  the  office,  he  sub-  ^ndhe  conti- 

^  o  ^  nuing  in  pos- 

session of  the 
estate.  There 

was  evidence  that  he  made  the  conveyance  to  avoid  being  sheriff  of  London,  by  putting  the 
legal  interest  out  of  himself,  and  thinking  by  that  means  he  might  swear  to  his  want  of  qualifi- 
cation; but  it  appeared  he  did  not  take  the  oath,  but  paid  the  fine  for  not  serving  the  office.  (1) 

After  making  the  above  conveyance,  he  by  will  devised  all 
his  real  estate. 

Bill  by  plaintiff's  devisees  against  the  heirs  at  law  of  the 
daughter  who  was  dead,  for  a  conveyance  of  the  legal  estate 
of  the  lands  comprized  in  the  above  deeds. 

N.  It  appeared  the  daughter  had  received  a  considerable 
portion  on  her  marriage,  and  had  a  jointure  settled  upon  her. 


mitted  to  pay  the  usual  fine  for  not  accepting  it. 


(I)  See  the  case  of  Cecil  v.  Butcher , 
2  J.  &W.  565.  Where  Sir  T.  Plummer^ 
after  reviewing  all  the  previous  authori- 
ties, said,  that  dilficult  as  it  was  to  ex- 
tract a  principle  from  ihem,  yet  he 
thought  there  was  a  great  preponder- 
ance of  authority  in  support  of  the  pro- 
position that  "  in  a  case  where  a  volun- 


"  tary  deed  is  made  without  the  know- 
"  ledge  of  the  grantee  wlien  it  is  mado 
"  for  a  special  purpose  for  which  it 
was  never  required  to  be  made  use 
"  of,  when  it  has  been  kept  in  the 
hands  of  the  grantor  M'itliout  ever 
"  beins  acted  on,  a  Court  of  Equity 


will  not  relieve  upon  it. 


Y  2 
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Birch         Lord  Hardwicke,  Chancellor  : 

LAGRAVE  ^^^^s^  ^^^^  cases  stand  on  their  own  circumstances.  In 
the  present  I  lay  aside  all  considerations  of  fraud  and  trust 
the  ground  I  go  on  is  mistake  and  misapprehension  in 
William  Vetty^  of  which  he  v^^as  satisfied  before  he  made 
his  will.  His  intention  was,  to  put  the  legal  estate  out  of 
himself,  which  he  thought  would  enable  him  to  take  the  oath^ 
and  so  get  excused  from  serving  the  office  of  sheriff ;  and  yet 
he  meant  to  reserve  to  himself  the  beneficial  interest ;  and 
therefore  he  received  the  rents,  and  sold  part  of  the  estate  j 
and  though  such  sale  would  be  good  against  a  voluntary  set- 
tlement by  stat.  Eliz.  yet  it  shews  his  intention  was,  not  to 
part  with  the  beneficial  interest  in  the  estate.  This  is  greatly 
strengthened  by  its  being  conveyed  to  a  daughter  (not  to 
take  effect  after  his  death,  but  in  possession),  who  had  re- 
ceived a  portion  from  him,  and  was  jointured.  lam  of 
opinion,  the  conveyance  ought  not  to  take  effect  against  his 

[  266  ]  intention,  unless  he  had  actually  taken  the  oath  ;  that  would 
have  been  against  conscience,  and  in  fraud  of  the  law ;  and 
whether  it  be  in  fraud  of  the  local  law  of  London^  or  general 
law  of  the  land,  is  the  same  thing.  Such  was  the  case  of 
Colonel  Pitt ;  he  sat  in  the  House  of  Commons  by  virtue  of 
the  conveyance.  Suppose  George  Pitt  had  found  his  mistake, 
and  repented  of  it  before  he  had  carried  his  intention  into 
execution,  and  Colonel  Pitt  had  not  been  in  parliament,  I 
should  have  thought  a  contrary  determination  would  have  pre- 
vailed. In  this  case,  Pefty  found  his  mistake,  and  instead  of 
taking  the  oath,  paid  the  fine  as  qualified. 

It  was  said,  as  the  fine  was  paid  some  time  afterwards,  he 
might  have  increased  his  estate  to  15,000/.  in  the  mean  time. 
If  that  is  doubted,  it  shall  be  inquired  into. 

Cases  cited,  where  father  made  a  conveyance,  with  intention 
at  first  for  the  benefit  of  his  child,  but  afterwards  altered  that 
intention,  yet  the  child  held  to  be  well  entitled ;  were  cer- 
tainly right,  for  he  could  not  alter  his  intention  without 
power  of  revocation. 

Clavering  v.  Clavering  was  the  case  of  two  voluntary  set- 
tlements, both  intended  beneficially  for  the  grantees.  The 
prior  took  place. 

Ward  V.  La7it,  Prec.  in  Ch.  182.  was  concerning  personal 
estate ;  but  the  ground  on  which  the  case  went  is  material  to 
the  present. 

I  am  of  opinion,  the  will  passed  the  trust,  and  that  the 
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plaintiffs  are  entitled  to  a  conveyance  of  the  legal  estate  from  Birch 

the  heirs  at  law  of  the  daughter.  (2)  against 

Blagrave. 


(2)  Decree. — His  Lordship  doth  a  particular  purpose  which  never  took 

declare,  that  the  deeds  of  lease  and  effect,  and  that  therefore  the  trust  and 

release  of  April  1739,  executed  hj  "  beneficial  interest  thereof  ought  to  be 

"  the  said  Win.  Petty  proceeded  from  "  deemed  in  this  court  to  remain  in 

"  and  were  founded  on  a  mistake  in  "  himself,  and  to  be  subject  to  his  dis- 

"  the  said  testator,  and  were  made  for  "  position  by  his  will."    L.  R. 


SMITH  against  PARTRIDGE.  Case  137. 


At  the  Rolls, 

[Lib.  Reg.  1754.  B.  fo.  473  a.]  Hth^March, 


Thomas  Partridge,  bein^  tenant  in  tail  under  a  settle-  One  Laving 

T  11  1    1      a  daughter  30 

ment  made  by  his  father,  suffered  a  recovery,  and  barred  the  years  old,  set- 
remainders.    He  afterwards,  by  indentures  of  4th  and  5th  o^^^-j^^^f^j^Q^i 
January  1736,  reciting,  that  he  vras  desirous  to  continue  his     [  267  ] 
estate  in  the  male  line  of  his  family,  exclusive  of  his  daughters,  ^^^^"* 

J  ^  ^  ^  .      lives,  remain- 

subject  as  therein  mentioned,  he  settles  it  on  himself  for  life  der  for  500 

remainder  to  his  wife  for  life,  remainder  to  trustees  for  500  de^oU^r^' and' 
years,  remainder  to  Freeman  Pariridsre,  remainder  over.       declares  the 

'  ^  '  trust  of  the 

term  to  raise  after  the  death  of  him  and  his  wife,  850/.  for  his  daughter,  her  executors  and 
administrators.  The  daughter  died  in  the  life-time  of  her  father.  Held,  her  represeutatives 
were  entitled.  (1) 

The  trust  of  the  term  was  declared  to  raise,  b)^  perception 
of  rents  and  profits,  or  by  lease,  sale,  or  mortgage,  or  any 
other  way,  within  or  at  the  end  of  one  year  after  the  decease 
of  the  said  Thomas  Partridge  and  his  wife,  for  llehccca 
Partridge  his  daughter,  her  executors,  administrators,  and 
assigns,  850/.  to  be  at  her  and  their  absolute  will  and  dis- 
posal. 

Rebecca  was  thirty  years  old  when  the  last  settlement  was 
made,  and  afterwards  died  in  the  life-time  of  her  father, 
Thomas  Partridge,  who  is  since  dead. 

Bill  by  her  representatives.    Question,  Whether  they  are 

(1)  See  Tunstall  V.  Bracken^  ante,  167.    Danscn  v.  IJancs,  post,  ^276. 
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Partridge. 


Smith      entitled^  as  she  died  in  her  father's  life-time  ?  or  whether  it 
should  sink  into  the  inheritance  of  the  estate  ? 

Sir  Thomas  Clarke,  Master  of  the  Rolls,  after  having  taken 
some  days  for  consideration,  delivered  his  opinion :  That 
the  representatives  are  entitled :  that  the  present  is  not  like 
the  cases  where  portions  are  charged  on  land,  payable  at 
twenty- one,  or  marriage,  and  the  children  die  before  either 
of  those  events  happen,  the  portion  sinks,  because  by  their 
death  they  could  not  want  it.  Here  the  daughter  was  at  age, 
and  had  occasion  for  the  money.  That  the  postponing  the 
payment  was  merely  for  the  convenience  of  the  father  and 
mother,  and  the  estate,  (2)  that  it  should  not  be  raised  till  after 
their  deaths;  but  it  was  intended  to  vest  immediately; 
otherwise  there  would  have  been  inserted  the  words,  "  if  she 
shall  he  then  living,'' 

Decree  the  money  to  be  paid.  (3) 


(2)  See  where  payment  of  a  legacy 
is  postponed  for  convenience  of  the 
estate.  TunstciU\,  Bracken^  ante  167, 
and  note  there. 

(3)  "  His  Lordship  doth  declare  that 
"  the  50/.  provided  by  the  settlement  of 


"  January  1736,  was  so  vested  in  the 
"  said  Rebecca  Partridge  as  to  be 
"  transmissible  to  her  personal  repre- 
"  sentative  notwithstanding  she  died  in 
"  the  Ufetime  of  her  father."    L.  R. 
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Case  138. 

GREY  against  HESKETH.  (1)  ^'""hIil  ^"'^ 

  March  15, 

1755. 

Plaintiff  was  presented  to  the  living  of  Steyning  by  de-  Action  on  a 
fendant,  and  previous  thereto  gave  a  general  bond  of  re-  of"es?inat?on 
signation  after  the  end  of  six  years^   on   three   months  Bill  for  disco- 
request;  action  used  at  law,  and  judgment  recovered  upon  the^advowsoa 
the  "bond.    Bill  bv  plaintiff  for  an  iniuction,  and,  inter  alia.  "^^^  ^^\^ 

11        1  c     1       11  1111  """^^^'^  promise 

for  a  discovery^  whether  defendant  had  not  sold  the  advowson  to  procure  an 
since  the  end  of  the  six  years,  with  a  promise  of  procuring  J.™natlon  (2) 
an  immediate  resignation.  Demurrer  to 

Defendant  demurred  to  the  discovery,  as  tending  to  subject  overrukdr^^ 
him  to  the  penalties  of  the  statute  against  simony. 

Lord  Hardwicke,  Chancellor  :  was  of  opinion,  that  the  [Sale  of  an 
sale  of  an  advowson  during  a  vacancy  is  not  within  the  durin^vacancy 
statute  of  simony,  as  sale  of  the  next  presentation  is;  (3)  but  is  not  within 
it  is  void  by  the  common  law.    These  sort  of  bonds  are  held  simonyj  but 
good  at  law,  and  so  they  are  in  equity,  unless  an  ill  use  is     void^t  corn- 
attempted  to  be  made  of  them,  in  which  case  this  Court 
will  interfere. 

Question.  Whether  sale  of  this  advowson,  under  these  cir-  i  Vern.  4ii. 

-,    ,       .  ,  .  ,.  .         .         .  Durston  v. 

cumstances,  attended  with  an  immediate  resignation,  is  an  sandys. 

(1)  On  the  23d  of  July,  cause  was  resignation,  or  to  permit  the  church  to 

shewn  by  the  plaintiff  against  dissolv-    become  vacant.  The  injunction  was 

ing  the  injunction  which  had  been  pre-  continued  to  tlie  hearing.    Lib.  Rfg. 

viously  obtained  ;   and  it  appears  from    1754.  A.  fol.  534  b.  The  Editor  has 

the  entry  in  the  Reg.  Lib.,  That  the  searched  without  success  for  an  entry  in 
defendant  at  the  time  he  presented  the  L.  R.  of  what  took  place  at  the  hearing, 
plaintiff  to  the  living  was  about  to  enter  (2)  With  respect  to  resignation  bonds 
himself  at  Oxford  for  the  purpose  of  — It  was  decided  by  Dom.  Proc.  over- 
taking orders  as  soon  as  he  could  be  ruling  the  judgment  of  K.  B.,  in  the 
duly  qualified,  which  would  be  in  six  cii^e  of  Fjjfche  v.  Bishop  of  London^ 
years.  That  the  plaintiff  thereupon  1  East.  487,  that  general  resignation 
gave  a  bond  with  a  penalty  of  5,000/.  bonds  are  void  ;  and  in  Fletcher  v. 
to  resign  within  three  months  after  the  Lord  Sondes,  1  Bligii,  2  Scr.  p.  144., 
expiration  of  the  six  years.  That  soon  the  House  of  Lords  lield  that  particular 
after  the  expiration  of  the  six  years,  resignation  bonds  are  also  void, 
the  plaintilF  was  informed  that  the  de-  (3)  So  a  contract  made  for  the  sale  of 
fendant  had  left  college,  and  did  not  a  next  presentation,  the  parties  at  the 
intend  to  enter  into  holy  orders,  but  time  knowing  the  incumbent  to  be  at 
had  sold  the  living ;  that  the  plaintilf  the  point  of  death  is  simoniacal,  and  a 
was  desirous  to  resign,  and  thereupon  presentation  made  by  the  purciiaservoid, 
waited  on  the  bishop  and  offered  to  though  the  person  presented  was  not 
resign,  and  tendered  a  fit  resignation  privy  to  the  transaction.  Fox  \,  Bishop 
ill  writing  to  the  bishop.  But  that  the  of  Chester^  2  B.  &  C.  634. 
bishop  absolutely  refused  to  accept  his 

I 
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Grey  abuse  ?  It  seems  to  be  an  evasion  of  the  statute }  perhaps  if 
more  money  had  been  given  by  reason  of  the  vacancy,  it 
might  be  within  the  statute.    It  deserves  discovery. 

Demurrer  overruled. 
In  case  of  such     ]\T.  B.  It  wsis  suffffested  in  the  bill,  and  made  a  defence  at 

a  bond,  tbe  i  •  • 

Bishop's  re-     law,  that  the  Bishop  had  refused  to  accept  the  resignation. 
tbeleslgnS        Lordship  approved  the  conduct  of  the  Bishop,  in  case 
is  no  excuse  for  he  was  informed  the  advowson  was  sold  to  be  attended  with 
not  resigning.       immediate  resignation.    And  he  also  expressed  himself  of 
the  same  opinion  with  the  Judges  in  the  King's  Bench,  that 
the  Bishop's  refusal  to  accept  the  resignation  was  no  excuse 
[  269  ]     for  the  incumbent's  not  resigning,  for  that  he  had  undertaken 
to  resign,  which  implies  both  resignation  and  acceptance 
without  which  the  resignation  is  not  complete. 
5  Co*25^^and  Lordsbip  said  that  the  Lord  Keeper  went  too  far  in 

the  reason  of  it.       case  of  Hilly  ard  V.  Stapleton,  Michaelmas  1701.  Case 
in  Equity  Abr.  86. 


Case  139.  RAWDEN  against  SHAD  WELL. 

24th  April,  [-Lib.  Reg.  1754.  B.  fo.  332.  Ca.  92.] 

Bond  for       rj.^^^  defendant  had  won  500/.  of  the  plaintiff  at  backffam- 

money  won  . 

at  play  and  a  mon,  for  which  he  sometime  afterwards  gave  the  defendant 
TheCourr'"^*  ^  ^ond,  and  after  that  paid  part  of  the  money.  (1)  And 

ordered  the  money  to  be  repaid,  and  relieved  against  the  bond  for  the  remainder.  (2) 


(1)  It  appears  from  Lib.  Reg.  that 
the  plaintiff  being  under  age,  and  as 
stated  in  the  bill,  but  denied  by  the 
answer,  intoxicated,  was  prevailed  upon 
by  the  defendant  to  play  at  Lansquenet, 
and  having  lost  1,160/.  to  the  defendant 
the  latter  demanded  payment,  where- 
upon the  plaintiff  not  being  ready  with 
the  money,  paid  him  60/.  in  cash,  and 
gave  his  note  for  the  remainder.  That 
soon  after,  the  plaintiff  attained  his  age 
of  twenty-one  years,  and  before  he  was 
apprized  that  he  was  not  liable  to  pay 
the  1,100/.,  the  defendant  applied  to 
him  to  pay  the  1,100/.  or  give  his  bond 
for  the  amount — that  thereupon  the 
plaintiff  gave  a  bond  for  8OO/.5  and 

2 


notes  or  drafts  for  the  remaining  300/. ; 
and  that  afterwards  upon  being  pressed 
by  the  defendant,  he  paid  him  150/.  in 

part  of  the  sum  secured  on  the  bond.  

The  answer  stated  that  the  300/.  draft  • 

was  never  in  fact  paid.  The  decree 

directed  the  defendant  to  pay  to  the 
plaintiff  the  sum  of  150/.,  and  that  the  de- 
fendant should  deliver  up  the  bond  in 
question  to  be  cancelled,  and  that  the 
injunction  already  granted  to  stay  pro- 
ceedings at  law  should  be  made  per- 
petual, no  costs  were  given  on  either 
side,  by  reason  that  the  plaintiff  prayed 
his  decree  on  the  defendant's  answer. 

(2)  See  Firebrace  v,  Bell^  1  Vern. 
489;  2  Vern.  70,  141.    Woodroff  v. 
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on  bill  brought  to  be  relieved  against  the  bond^  and  to 
be  repaid  the  money  which  he  had  paid  in  part  discharge 
of  it,  Lord  Hardwicke,  Chancellor,  decreed,  accordingly, 
with  great  clearness,  and  said,  by  stat.  9  Anne,  all  securities 
for  money  won  at  play  are  made  void,  consequently  the  pay- 
ment under  any  such  security  cannot  be  supported.  That 
the  time  limited  by  that  stat.  for  suing  for  the  recovery  of 
money  paid,  means  money  actually  paid  at  the  time  it  is  lost, 
and  does  not  extend  to  securities.  (3) 

In  this  case  it  appears,  (4)  the  plaintiff  knew  he  was  not 


Rawden 
against 
Shadwell. 


Baker  v. 
Williams,  (5) 
at  the  Rolls,  Trin.  11  G.  2nd* 


Farnham,  2  y em.  291.  Blackwell  v. 
Redman^  1  Ch.  Rep.  48.  In  Dranes 
V.  Houlditchy  2  Price  147.,  the  Court 
of  Exchequer  refused  to  restrain  a  de- 
fendant from  taking  out  execution  on  a 
judgment,  by  default,  on  a  case  made  by 
bill,  and  answer,  that  the  Bill  of  Ex- 
change on  which  the  action  was  brought 
was  given  in  consideration  of  delivering 
up  a  former  bill,  which  had  been  in- 
dorsed for  a  gaming  debt ;  and  see  in 
Bosanqiiet  v.  Dashz^ood,  Ca.  Temp. 
Talb.  41.  In  Wynne  v.  Callander ^  1 
Russ.  293.  The  Court  of  Chancery 
directed  Bills  of  Exchange  made  in 
France,  and  substituted  for  English 
bills  given  for  a  gaming  debt,  to  be  de- 
livered up. 

(3)  The  following  note  of  what  took 
place  at  the  hearing  of  this  case  is  taken 
from  Sewell's  MSS.  No.  126. 

It  was  contended  that  as  to  the  re- 
fund, the  stat.  16  Car.  2.  gives  no 
remedy  for  money  paid.  And  that 
9  Anne,  c.  14.  gives  leave  to  come  into 
this  Court  for  a  discovery,  and  when 
that  is  made,  the  plaintilf  has  had  all 
the  relief  this  Court  can  give  him,  and 
he  may  make  use  of  it  at  law. 

But  Lord  Chancellor  said,  the  Court 
of  Chancery,  had  taken  notice  of  these 
transactions  before  the  statute  mention- 
ed. The  relief  prayed  is  founded  upon 
the  acts  of  parliament,  and  is  a  com- 
mon relief  for  a  man  to  have  such  sort 
of  securities  delivered  up,  that  tliey 
may  not  be  set  up  against  him,  and  I 
think  the  plaintilf  is  entitled  to  it,  and 
the  refunding  the  money  that  has  been 
paid  follows  as  a  necessary  consequence. 


The  statute  says,  such  securities  are 
void  to  all  intents  and  purposes,  and  if 
the  money  has  been  paid  upon  them,  it 
ought  to  be  paid  back  :  one  is  a  conse- 
quence of  the  other,  the  statute  9  Ann. 
gives  a  remedy  by  action  within  three 
months;  but  I  think  this  clause  relates 
to  the  recovery  of  money  paid  at  the 
time  and  not  at  a  future  day,  for  which 
security  is  given.  It  has  been  urged  that 
the  act  9  Ann.  meant  to  give  a  dis- 
covery, but  not  relief  in  this  court,  but 
the  third  clause  goes  further.  Suppose 
in  three  months  after  playing,  and 
money  paid,  plaintiff  had  brought  his 
bill  for  discovery  and  re-payment,  unless 
the  defendant  repays  the  money,  he  can- 
not get  rid  of  the  discovery,  and  there- 
fore, the  act  meant  something  more  than 
a  discovery  in  this  court.  Therefore 
I  think  the  plaintiff  is  entitled  to  be 
relieved  against  this  security,  and  to 
have  it  delivered  up  :  the  statute  made 
it  void  to  all  intents,  and  as  a  consequence 
to  have  the  money  refunded  that  he  has 
paid.  But  as  the  bill  is  brought  at  a 
great  distance  of  time,  and  defendant 
having  made  a  free  and  open  discovery, 
no  costs  can  be  given. 

(4)  This  statement  if  applied  to  the 
principal  case  is  incorrect,  as  appears 
by  the  extract  from  Lib.  Reg.  given 
above,  and  it  does  not  seem  to  be  ap- 
plicable to  the  case  of  Baker  v.  IVil' 
liams^  which  see,  infra,  note  (5). 

(5)  The  following  note  of  the  case 
of  Baker  \.  JVilliams  is  taken  from  IMr. 
Round's  MSS.  The  defendant  won  of 
the  plaintilf  161/.  2*.  atHazard,  for  which 
he  gave  his  promissory  note.  But  the  dc- 
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obliged  to  pay  the  money,  and  had  so  declared  before  he 
gave  the  bond,  and  the  transaction  was  many  years  ago,  yet 
decreed  as  above. 


fendant  not  beiog  satisfied  with  this  se- 
curity, the  plaintiff  assigned  a  leasehold 
estate  for  years  held  under  the  mayor 
and  aldermen  of  the  city  of  Worcester^ 
as  a  security  for  126^.  of  the  money, 
and  for  the  All.  25.,  being  the  residue, 
the  plaintiff  gave  a  negociable  note  pay- 
able to  him  or  order,  and  said  to  be  for 
value  received,  upon  which  the  former 
note  for  161/.  2*.  I  believe  was  can- 
celled. The  defendant  Williams  in- 
dorsed this  note  over  to  his  brother, 
another  of  the  defendants,  for  so  much 
money  paid  and  advanced  upon  the 
same  as  was  sworn  by  both  the  de- 
fendants in  their  answers,  but  was  not 
proved  in  the  cause,  by  reason  that  no- 
body was  present  at  that  time.—  And 

the  defendant,  who  was  indorsee,  swore 
by  his  answer,  that  he  did  not  know  or 
believe,  or  Was  informed  at  or  before 
the  indorsement  of  the  said  note,  Or 
payment  of  the  money,  that  the  said 
note  was  given  for  a  gaming  debt,  or 
for  money  won  at  Hazard,  or  any  other 
unlawful  gaming,  and  that  he  appre- 
hending himself  to  be  entitled  to  the 
money  due  on  the  note,  had  brought 
his  action  at  law  upon  the  same.  This 
bill  was  brought  by  the  plaintiff  to 
have  a  re-assignment  of  the  mortgaged 
premises,  and  the  title  deeds  relating  to 
the  same  delivered  up,  and  also  to  have 
the  negociable  note  cancelled  or  de- 
livered up,  and  to  stay  proceedings  at 
law. 

Sir  J.  Jekyll^  Master  of  the  Rolls. 
There  are  two  things  to  be  con- 


sidered in  this  case : 

1st.  As  to  the  negociable  note, 
2dly.  As  to  the  conveyance  of  the 
leasehold  estate,  the  latter  part  is  liable 
to  the  objection  that  has  been  made 
against  it,  which  is,  that  the  plaintiff 
cannot  be  entitled  to  a  reconveyance, 
because  the  act  of  9  Anne,  c.  14.  di- 
rects that  it  shall  enure  for  the  sole 
use  and  benefit  of,  and  devolve  upon 
such  person  or  persons  as  should  or 
might  have,  or  be  entitled  to  such  lands 
tenements  or  hereditaments,  in  case  the 
grantor  or  grantors  thereof,  or  the  per- 
son or  persons  so  incumbering  the  same 
had  been  naturally  dead,  so  this  being 
of  a  chattel,  the  next  of  kin  will  be  en- 
titled to  it,  and  consequently  as  to  that 
the  plaintiff 's  bill  must  be  dismissed.  As 
to  the  note  for  41/.  2*.,  the  same  act  of 
parliament  has  made  it  void  ;  and  if  it 
was  put  in  suit  at  law,  no  doubt  but 
the  party  might  make  a  defence  against 
it  under  the  act  ;  but  that  is  no  objec- 
tion against  coming  into  this  Court,  for 
the  person  giving  the  note  is  entitled 
to  a  discovery  here,  it  could  not  be 
the  intention  of  the  legislature,  that 
after  the  discovery  he  should  be  sent  to 
another  court  for  relief,  so  it  is  that 
upon  a  discovery  of  assets  the  court 
grants  relief  without  sending  the  party 
to  law  ;  besides  the  plaintiff  is  proper 
here  to  have  the  note  delivered  up,  and 
so  it  was  accordingly  decreed. 


But  no  costs  were  given  on  either 


side. 


CASES  IN  CHANCERY. 


269 


TOLSON  against  HALLETT,  and  Others.  ^^^^ 

  5th  May,  1755. 

Captain  Hall,  deceased,  was  husband  of  the  ship  Elizabeth,       o^^qv  of 

^  '  ^  ^  a  ship  in  tne 

trading  to  the  East  Indies^  and  as  such  he  employed  the  East  India 
plaintiff,  who  dealt  in  iron  in  furnishing  and  fitting  her  out.    ggr^ice^is lia- 
ble to  pay  the  bills  of  the  tradesmen  employed  by  the  husband  of  the  said  ship  in  fitting  her 
out.    5  Burn.  2727.  (1) 

It  was  proved  in  the  cause  that  Hall  used  to  refer  the  [  270  ] 
tradesmens  bills  to  one  Brooke^  who  acted  as  his  clerk,  and 
examined  them,  and  as  he  resided  at  some  distance  from 
Hall^  (the  former  lived  at  the  South  Sea  House  and  the 
latter  in  Ormond  Street,)  he  used  to  give  the  tradesmen  a 
certificate  as  soon  as  lie  had  settled  the  bills,  and  Hall  used 
tQ  discharge  them  directly. 

The  plaintiff,  eight  or  nine  months  after  the  ship  Elizabeth 
had  sailed  on  her  voyage,  delivered  his  bills,  and  Brooke 
signed  a  certificate,  and  the  plaintiff  at  the  same  time  gave 
a  receipt  for  the  money.  In  four  days  afterwards  plaintiff 
went  to  Hall,  in  order  to  receive  the  money,  who  paid  him 
a  large  sum  of  money  upon  general  account  (as  he  had 
dealings  with  the  plaintiff  at  the  same  time  with  respect  to 
other  ships)  and  wrote  on  the  back  of  the  certificate  "  not 


Hall,  in  about  a  fortnight  after  the  certificate  was  signed 
died  insolvent. 

Bill  against  the  defendants,  the  part  owners  of  the  ship, 
to  have  the  receipt  delivered  up,  and  to  be  paid  his  bill  on 
account  of  the  ship  Elizabeth. 

Lord  Hardwickb,  Chancellor : 

I  am  of  opinion  plaintiff  has  a  right  against  the  part  owners 
and  is  proper  in  applying  here. 
Two  Questions, 

First,  whether  the  plaintiff  had  any  demand  or  cause  of 
action  against  the  defendants,  or  against  Hall. 

Secondly,  If  he  had  against  the  defendants,  whether  he  has 
done  any  thing  to  discharge  that  demand  as  against  them. 

(1)  See  Teed  v.  Baring^  Abbott  ou  Sh.  84,  5th  Edition.  See  Baket 
Buckle^  7  Moore,  349. 
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ToLsoN  As  to  the  first  question,  It  does  not  seem  to  be  much 
against  disputed  nor  can  it,  for  it  is  a  clear  case,  the  work  was  done 
and  the  goods  delivered  on  account  of  the  owners.  If  it  had 
been  in  a  foreign  country,  by  the  maritime  law  the  plaintiff 
would  have  had  a  lien  on  the  ship  itself.  The  husband  is 
only  a  steward.  Hall  was  husband  to  a  great  many  ships, 
[271  ]     very  large  sums  of  money  are  laid  out  in  fitting  every  ship  ; 

it  is  monstrous  to  think  that  credit  for  all  these  sums  should 
be  given  to  the  husband  only. 

The  determination  of  this  point  will  govern  the  second ; 
that  is,  if  Hall  is  considered  as  steward  or  agent,  and  credit 
for  the  tradesmen's  bills  is  not  given  to  him,  but  to  the 
owners.  The  owners  are  liable,  unless  there  is  any  fraud  or 
imposition  put  upon  them. 

This  answers  the  objection  of  latches  in  plaintiff  in  not 
demanding  the  money.    It  was  from  the  steward  he  was  to 
demand  it ;  and  in  that  respect  this  case  differs  from  the  cases 
put  of  bank  notes,  goldsmiths'  notes,  and  bills  of  exchange. 
In  those  cases,  there  arises  a  new  contract  with  a  third  person. 
No  new  contract  can  be  said  to  be  with  the  steward, 
havin^^sit^^d'^      Objection.    The  plaintiff  has  given  a  receipt  for  the  money, 
a  receipt  for     But  it  is  admitted,  such  a  receipt  given  to  the  debtor  him- 
der  the  dr^cmii-  ^^^^  would  not  have  been  a  discharge  of  the  debt,  without  its 
stances  of  the    beiuff  actually  paid  :  no  more  v/ill  it,  if  ffiven  to  the  debtor's 

case,  did  not  ,  J  tr       J         .   ,      ,        ,     r       i        ,     .  , 

bar  him  of  his  Steward  or  agent,  unless  it  be  done  by  iraud,  and  with  a  view 
rpt^wT'  to  impose  on  the  debtor. 

ers.  (2)  If  the  part  owners  had  been  diligent  in  calling  Hall  to  an 

account,  and  they  had  allowed  the  money  on  this  receipt,  in 
such  case  it  might  have  been  considered  as  putting  it  in  the 
power  of  Hall  to  impose  on  the  owners,  and  the  owners  had 
been  discharged  from  the  debt,  and  plaintiff  must  have  suffer- 
ed. But  if  plaintiff  has  neglected  calling  for  his  debt  in  the 
usual  time  (which  is  said  to  \)e  generally  done  in  three  or 
four  weeks  after  the  ship  has  sailed),  the  owners  have  been 
equally  negligent  in  not  calling  Hall  to  account. 

It  appears  to  me  to  be  a  most  innocent  transaction.  It  is 
not  uncommon  for  tradesmen  to  send  in  bills  with  receipts 
underwrit,  to  customers  whose  pay  they  can  depend  upon. 

Where  a  servant  has  money  given  him  by  his  master,  and 


(2)  A  receipt  is  not  conclusive  evi-  ceive  the  sum  mentioned  in  the  receipt. 
deuce  against  the  person  signing  it ;  Straton  v.  Rastall^  2  T.  R.  366.  Skaife 
but  he  may  shew  that  he  did  not  re-    v,  Jackson^  3  B.  &  C.  421. 
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it  is  usual  for  him  to  pay  the  tradesmen's  bills  at  a  certain  Tolson 
time^  if  they  will  give  receipt  to  the  servant  without  receiving  "^^^^^^ 
the  money,  and  the  master  has  allowed  such  receipt  in  his  allett 
account  with  the  servant ;  the  tradesmen  are  bound  by  the 
receipt,  and  cannot  come  against  the  master  for  the  money : 
for  by  giving  the  receipt,  they  put  it  in  the  power  of  the 
servant  to  impose  on  the  master. 

Decree,  &c. 


SCROGGS  against  SCROGGS.  (1)  ,    Case  141. 


fLib.  Reg.  1754.  B.  fo.  496.1  Friday,  8th 

^  May,  1755. 


A  SETTLEMENT  was  made,  pursuant  to  articles  before  mar-  [S-  c.  Sugd. 

.       ,  Powers,  p.  211. 

riage,  by  which  William  Scroggs  and  his  wife  were  tenants  Harg.  MSS. 
for  life  of  Chute- Lodge  estate,  with  remainder  to  such  child  ^PP^^^- 1-3 
or  children  of  the  marriage  in  tail  male,  as  JVilliam  Scroggs,  on  m^arria^ge^'^ 
with  the  consent  of  trustees  therein  named,  for  which  the  upon  the  hus- 

1       !•   f>  •  -I      1  T  •        band  and  wife 

present  Duke  of  Somerset  was  the  survivor,  should  appomt,  for  their  lives, 
so  as  the  eldest  son  should  have  100/.  a- year  for  life  charged  ^^chlid  or 
upon  the  estate  ;  and  for  want  of  such  issue,  or  in  default  of  children  as  the 
appointment,  to  the  first,  &c.  son  in  tail  male,  &c.  the  consent  of 

the  trustees, 

should  appoint;  and  in  default  of  appointment,  to  the  first  and  other  sons  in  tail.  The  father, 
with  the  consent  of  the  surviving  trustee,  appointed  to  his  youngest  son.  Bill  by  the  eldest 
son  to  set  aside  the  appointment,  for  misrepresentation  and  imposition  on  the  trustee.  The 
trustee's  evidence  was  read  to  prove  the  imposition  ;  but  the  father's  evidence,  to  prove  no 
misrepresentation  or  imposition,  was  rejected. 

TFilliam  Scroggs  had  two  sons,  the  plaintiff  TFilliam,  and 
Edward;  and  had,  by  representing  the  plaintiff  as  undutiful 
*  and  extravagant,  prevailed  on  the  Duke  to  join  in  appointing, 
by  deed,  the  estate  to  Edward,  the  youngest  son. 

Bill  by  plaintiff,  to  set  aside  the  deed  of  appointment,  for 
misrepresentation  and  imposition  on  the  Duke  by  TFilliam 
Scroggs,  the  father  ;  and,  inter  alia,  the  Duke  was  examined, 
and  read  in  evidence  to  prove  the 'misrepresentation ;  and 


(1)  Sec  a  full  note  of  this  case,;)o.s7,  Appendix  G. 
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other  persons  to  prove  the  plaintiff  was  dutiful,  and  not  ex- 
travagant ;  and  to  prove  that  the  defendant  William  Scroggs^ 
the  father,  acted  from  partiality  to  the  younger  son,  and  anger 
and  resentment  against  plaintiffs 

On  the  other  side,  the  evidence  of  the  father  himself  was 
offered  to  be  read,  to  prove  the  plaintiff's  undutifulness  and 
extravagnnce ;  but  being  objected  to,  Lord  Uardwicke, 
Chancellor,  expressed  himself  clearly  of  opinion,  that  his 
evidence  ought  not  to  be  read;  for  the  power  is  to  be 
considered  as  a  trust  to  be  executed  with  discretion :  that 
the  father  was  charged  with  breach  of  the  trust,  by  having 
imposed  on  the  Duke  by  misrepresentation  ;  which  depended 
on  the  truth  or  untruth  of  his  suggestions  of  undutifulness 
and  extravagancy  in  plaintiff ;  and  therefore  he  was  improper 
to  be  read  in  evidence  to  prove  them  himself :  that  if  the 
plaintiff  should  prevail,  and  set  aside  the  deed  of  appointment, 
the  plaintiff  would  be  intitled  to  costs ;  and  he  could  not 
have  them  against  the  Duke,  or  against  Edward,  the  younger 
brother,  but  against  his  father  only. 

JVote,  The  appointment  was  set  aside. 

Gallant  v.  Parker ;  Sir  George  Doivning  v.  Bagnal,  (2) 
6th  and  7th  July  1753,  were  cited  on  the  part  of  the  plaintiff. 


(2)  Post,  593,  nom.  Downing  v.  Townsend,  See  Sugden  on  Powers,  408, 
note  (L). 
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FERRAND  against  PRENTICE.  Case  142. 


[Lib.  Reg.  1754.  A.  fol.  262  a.]  ^^^thW^ 

1755. 


Bill  for  security  of  a  legacy,  which  the  defendant,  the  exe-  [S.C.  2  Dick, 
cutor,  was  to  pay  at  the  end  of  ten  years  from  the  death  of  cfted.?^' 

the  testator  :  and  though  no  particular  reasons  were  assigned.  Court  will  of 

.      ,  i  j  course  order 

as  wasting  assets,  or  insolvency  in  defendant ;  yet  decreed  security  for  a 

on  the  general  rule  of  the  Court,  by  Sir  Thomas  Clarke,  ''l^fJJ^^^'^''^ 

Master  of  the  Rolls,  who  sat  in  the  absence  of  the  Lord  day.  (l) 
Chancellor,  (2) 


•(1)  See  Johnson  v.  Mills ^  1  Ves. 
282.  Cited  1  Bro.  C.  C.  105.  Heath 
V.  Perry ^  8  Atk.  103.  Duncumban 
V.  Stint,  1  Ch.  Ca.  121.  The  circum- 
stance of  the  legacy  being  contingent 
and  payable  at  a  future  day  will  not 
deprive  the  legatee  of  the  right  to  call 
upon  the  executor  for  security.  See 
Johnson  v.  Mills,  ub.  sup.  S.  C.  Cited 
1  Bro.  105.  Nom.  Johnson  v.  De  la 
Creuze,  Green  v.  Piggott,  1  Bro.  103. 
See  Studholme  v.  Hodgson,  3  P.  W. 
299.  Carey  v.  Askew,  2  Bro.  58.  S.  C. 
1  Cox.  244.  But  see  Palmer  v.  Mason, 
1  Atk.  505.  In  the  case  of  a  contin- 
gent legacy,  the  Court  does  not  direct 
a  sum  of  stock  to  be  appropriated  to 
pay  it,  but  permits  the  residuary  legatee 
to  take  the  whole  on  his  giving  security 
to  pay  the  legacy  when  due.  Webber 
V.  Webber,  1  S.  &  S.  311. 


(2)  The  testator  by  his  will  gave  a 
legacy  of  200/.  to  be  paid  at  the  end  of 
ten  years  from  his  death.  The  bill 
contained  no  charge  of  insolvency  or 
waste  against  the  executor ;  but  merely 
charged  that  applications  had  been 
made  to  him  to  give  security,  and  that 
he  had  refused.  The  decree  direct- 
ed that  the  defendant  should  give  se- 
curity to  be  approved  of  by  the  Master, 
or  in  default,  that  the  sum  should  be 
paid  into  the  Bank,  with  the  privity  of 
the  Accountant-General,  to  the  credit 
of  the  cause,  to  be  invested  in  3  per 
cents.,  the  interest  to  be  paid  to  the 
defendant ;  and  at  the  end  of  the  ten 
years,  the  plaintiff  to  be  at  liberty  to 

apply.  ^The  defendant  to  pay  the 

plaintifT  her  costs,  to  be  taxed  by  the 
Master.    Lib.  Reg. 
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Case  143. 

17th  June, 
1755. 


LOVEDAY  agaimt  HOPKINS. 


[Lib,  Reg.  1754.  A.  fo.  395  b.J 


The  word 
heirs  in  a  will 
construed 
children^  to 
take  a  legacy. 


[  274  ] 


Thomas  v. 

Bennett, 

2  Wms.  342. 


Elizabeth  Letheuillier,  by  will  26th  Norember  1745, 
devised^  Item,  /  give  to  my  sister  Loveday's  heirs  6,000/.'^ 
"  I  give  to  my  sister  Bradj/'s  children  equally  1,000/."  (1) 

At  the  time  of  making  the  will,  Mrs.  Loveday  had  two 
children,  viz.  the  plaintiff,  and  a  daughter  named  Marthay. 
who  was  married  to  the  Rev.  TFilUam  Gibson.  The  daughter 
afterwards  died,  in  the  lifetime  of  the  testatrix,  leaving  three 
children.  Mrs.  JLoveday\^  still  alive,  and  the  plaintiff  is  the 
only  surviving  child. 

Bill  to  be  paid  the  6,000/. 

Question.  Whether  the  testatrix  intended  to  include  the 
children  of  Mrs.  Loveday  and  their  descendants  in  the  word 

heirs  f  And  whether  the  defendants,  the  children  of  the 
deceased  daughter,  are  intitled  as  such  to  a  moiety  of  the 
6,000/.  which  would  have  been  their  mother's  share  if  she  had 
survived  the  testatrix  ? 

Sir  Thomas  Clarke,  Master  of  the  Rolls,  who  sat  in 
the  absence  of  Lord  Hardwicke,  Chancellor,  was  clearly  of 
opinion.  That  the  testatrix  intended  to  give  the  6,000/.  to 
the  children  of  Mrs.  Loveday,  the  same  as  in  subsequent 
clause  to  Brady's  children,  and  had  not  their  descendants  in 
view;  or  if  she  had,  yet  as  she  has  not  expressed  herself 
sufficiently,  the  Court  cannot  construe  the  will  so  as  to  let 
them  in  to  take.  And  accordingly  decreed  the  whole  6fi(K)L 
to  plaintiff.  (2) 


(1)  The  testatrix  gave  to  her  sister 
Tooke's  heirs  the  sum  of  1,000/.  to  her 
sister  Lovedai/^s  heirs  6,000/.,  and  to 
her  sister  M.  Brady^s  children  IjOOO/., 
equally  to  be  divided  between  them, 
and  gave  the  residue  of  her  estate  to  her 

sister  Lady  Hopkins.  The  plaintiff 

who  was  the  son  of  Mrs.  Loveday ^ 


claimed  as  her  only  surviving  child  and 
heir. 

(2)  The  decree  declared,  That  the 
bequest  of  the  sum  of  6000/.  given  by 
the  will  of  the  testatrix  to  the  heirs  of 
her  sister  S.  Loveday  was  descriptive 
of  the  children  of  the  said  S.  Love- 
day, and  that  the  plaintiff  being  the 
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Murray,  Attornej/^-Generalj  and  I,  were  for  plaintiffs;  Loyeday 
Mr.  Wilhraham  and  Mr.  Comyns,  for  the  defendants,  the  against 

Gibsons.  HoPKii-^s. 

N,  B.  Lady  Hopkins,  the  residuary  legatee,  and  executrix 
of  the  will,  disclaimed,  by  her  answer,  and  at  the  bar,  all 
right  to  the  6,000/. 


only  child   in  behig  at  the  death  of 

the  testatrix  was  entitled  thereto.  

No  costs  on  either  side.  L.  R.  See 
Doe  V.  Laming^  2  Burr.  1100.  Gret- 


ton  V.  M award,  1  Meriv.  448.  6 
Taunt.  94.  See  Jesson  v.  Wright,  2 
Bligh  1.  Griffiths  v.  Grieve,  1  W. 
33.  Wilson  V.  Vansiltart,  post.  562. 


r^  r  '  " — 

[Lib.  Reg.  1754.  A.  fo.  423.  nom.  Bod  v.  Chambers.']  24\h\^nd^2«th 

June,  1755. 

By  articles  of  the  7th  October  1738,  on  the  marriage  of  By  marriage 
Doctor  Peirce  Dod,  it  was  agreed  3,000/.  should  be  laid  out  wa^Igreed, 
in  the  purchase  of  a  freehold  estate,  to  be  settled  on  him  for  g^^^fj^i!^^[' 
life ;  remainder  to  his  wife  for  life  ;  remainder  to  the  use  of  out  in  land, 
such  issue  of  their  bodies,  in  such  parts  and  manner  as  Dod  the  husband" 
and  his  wife  should  by  deed  or  writing  appoint,   and  for     [  275  ] 
want  of  appointment,  to  the  use  of  the  issue  of  their  bodies^  thoh-llvcs^'^'^ 
remainder  to  the  right  heirs  of  Doctor  Dod.  {2)  There  was  no  remainder' to 
provision  for  younger  children,,  ^^^llJ^^oM 

appoint  ;  and 

in  default  of  appointment,  to  the  issue  of  their  bodies.  On  the  death  of  the  husband  M'itlio\;t 
appointment,  held,  the  land  should  be  settled  in  strict  settlement,  iriz.  on  wife  for  life, 
remainder  to  the  first  and  other  sons  in  tail,  [remainder  to  daughter  in  tail,  remainder  to  right 
heirs  of  husband.  (1  j] 

Doctor  Dod  died  without  making  any  appointment,  and 
leaving  his  wife  and  three  children,  two  sons  and  a  daughter. 
The  3,000/.  is  not  laid  out  in  purchase  of  freehold  estates, 
but  is  invested  in  South-Sea  stock,  and  South- Sea  annuities. 


(1)  See  Fearne's  Cont.  Rem.  105.  iii  stocks  or  public  funds  in  (lie  names 
Cordzccll  V.  Mac/crill,  post.  515.  of  the  trustees,  and  that  the  intere>t 

(2)  And  it  was  at-reed,  that  until  thereof  should  be  paid  to  the  persons 
the  3,000/.  should  be  laid  out  in  the  to  whom  the  rents  and  profits  of  tlie 
said  purchase,  it  should  be  placed  out  said  land  would  go  wheupurciiaied. 
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DOD 

DoD. 


[Whether  by 
words  all  the 
resl  of  my  es- 
tate and  for- 
trme  in  a  will, 
copyhold 
estate  as 
well  as  free- 
hold passed. 
Qu<sre.'\ 


Bill  by  the  eldest  son,  to  have  the  3,000/.  laid  out  accord- 
ing to  the  articles,  and  settled  on  him  in  tail,  remainder  to 
his  brother  and  sister  in  tail,  with  the  reversion  in  fee  to 
himself.  Cross  bill  by  the  younger  children,  to  have  the 
lands  to  be  bought  and  settled  on  them  equally  with  the 
eldest  son. 

Q.  On  the  construction  of  the  articles  ? 
Sir  Thomas  Clarke,  Master  of  the  Molls,  was  of  opinion. 
That  the  lands  to  be  purchased  ought  to  be  settled  in  strict 
settlement,  and  limited  to  the  first,  &c.  sons  in  tail,  with  re- 
mahider,  the  daughter  being  dead  without  issue,  to  the  right 
heirs  of  Doctor  Dod,    Decreed  accordingly.  (3) 

In  the  above  cause  a  question  arose,  Whether  by  the  words 
all  the  7'est  of  my  estate  and  fortune  in  a  will,  the  copyhold 
estate  of  which  the  testator  was  seised,  as  well  as  his  free- 
hold estate,  passed  ?  (A)  And  Mr.  Comyns  cited  the  case  of 
Robinson  v.  Fletcher,  11  Geo.  2.  [Cited  2  P.W.  710.]  before 
Lord  Hardwicke,  Chancellor,  where  a  person  intitled  to  the 
trust  of  a  copyhold  devised  all  his  lands;  and  held,  the 
trust  of  the  copyhold  did  not  pass.  And  his  Lordship,  in  giving 
his  opinion,  observed.  That  the  word  land  "  or  "  estate,'' 
will  not  pass  copyholds  in  general,  unless  there  is  some  in- 


[Generally, 
the  word 
*'  land  "  or 
*'  estate  "  will 

not  pass  copyholds,  unless  there  is  some  indication  of  intention  that  they  should  pass.  (4)] 


(A)  Haslezcood  v.  Pope,  3  Wms.  322.  Elwell  v.  Polhill,  in  Ch.  11  &  12 
Geo.  2.  There  must  be  a  plain  indication.  Harris  v.  Ingledew,  3  Wms.  91. 
Gibson  v.  Stilesyhe^ovQ  Lord  Hardwicke.  Equity  has  construed  general  words, 
so  as  to  include  copyholds,  with  respect  to  creditors  ;  but  qucere,  as  between 
volunteer  and  heir  at  law  ? 


(3)  The  decree  directed  the  3,000/. 
to  be  laid  out  in  purchase  of  land  in  fee 
simple,  to  be  settled  to  the  uses  in  the 
said  articles,  and  it  was  declared,  that 
according  to  the  true  sense  and  con- 
struction of  those  articles,  the  plaintiff, 
P.  Dod,  was  entitled  to  a  remainder  in 
tail  expectant,  and  to  take  elFect  in 
possession,  on  the  death  of  the  de- 
fendant Eliz.  Bod,  his  mother,  and 
it  was  ordered,  that  a  limitation 
should  be  inserted  in  the  said  settle- 
ment accordingly,  with  remainder  over 
to  Jolin  Dod,  plaintilF's  younger  bro- 
ther, likewise  in  tail,  with  remainder 
to  Eiiz.  Dod  in  tail,  with  remainder 
to  the  right  heirs  of  said  plaintilF's 


father.  L.  R.  The  daughter  was 

not  dead,  seethe  decree  above.  That 

the  word  issue  in  articles  is  construed 
to  comprehend  both  male  and  female, 
see  Hart  v.  Meddlehurst,  3  Atk.  374. 
See  Fearne's  Contingent  Remainders, 
104.  edn.  7. ;  and  see  Lord  Glenorchy 
V.  Borrislee,  Ca.  temp.  Talb.  3.  Meure 
V.  Meurc,  2  Atk.  265.  in  dispositions  of  I 
personalty,  see  Wythe  v.  Tliurlston, 
post.  555. 

(4)  Haslezeood  v.  Pojye,  2  P.  W. 
322.  Ex  parte  Casz^ell,  1  Atk.  560. 
Liiidopp  V.  E borate,  3  Bro.  C.  C.  188. 
Judd  V.  Pratt,  15  Ves.  390.  Church 
V.  Mundy,  15  Ves.  396.  In  Nichols 
V.  Butcher,  18  Ves.  193.^  under  a  de- 
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dication  of  the  testator's  intention  that  copyholds  should  pass :  Doo 
as  where  he  has  surrendered  his  copyhold  to  the  use  of  his  cigmnst 
will,  and  then  devises  all  his  lands  :  in  such  case  the  sur- 
render is  a  plain  indication,  and  the  copyhold  shall  pass.  (5) 
JVbte,  His  Honour  reserved  the  consideration  of  this 
question. 


"vise  of  all  my  real  property,  copyholds 
were  held  to  pass.  See  Penningtoti  v. 
Pennington,  1  V.  &  B.  406. 

(5)  Tendrill  v.  Smith,  2  Atk.  85. 
Haslewood  v.  Pope,  3  P.  W.  322. 
By  as  V.  By  as,  2  Ves.  164.  Jongsma 
V.  Jongsma,  1  Cox,  362.  Nicholls  v. 
Butcher,  18  Ves.  193.  The  following 
note  of  the  case  Attorney-General  v. 
Mott,  in  Chancery,  8  Geo.  2.,  Easter 
Term,  is  taken  from  the  MSS.  in  the 
possession  of  Mr.  Round  of  Lincoln's 
Inn.  /.  B.,  being  seized  of  freehold  and 
copyhold  estate  without  making  any 
surrender  to  the  use  of  his  will,  devises 
to  his  wife  all  his  real  and  personal 
estate  for  her  life,  and  then  devised  to 
the  trustees  of  a  charity,  and  their  suc- 
cessors for  ever,  whatever  estate  he  had 
any  where  unbequeathed.  The  tes- 
tator's heir  at  law,  who  was  entirely  dis- 
inherited, gets  admitted  to  the  copy- 
hold estate.  The  question  was,  Whe- 
ther the  copyhold  estate  should  be  sub- 
ject in  equity  to  the  charity.  Moore, 
890,  Was  cited  for  the  charity. 

Talbot,  Lord  Chancellor.  If  the 
copyhold  estate  had  been  expressly  de- 
vised, it  had  been  good  as  an  appoint- 
ment within  the  Stat,  of  Eliz.  and 
perhaps  might  have  vested  the  legal 
estate.  But  however,  the  want  of  a 
surrender  would  then  have  been  sup- 
plied, though  it  is  very  hard  equity 


should  assist  against  an  heir  at  law, 
where  he  is  totally  unprovided  for. 
But  in  this  case  it  does  not  appear  to 
be  the  intention  of  the  testator  that  the 
copyhold  should  pass,  for  the  words  of 
the  devise  are  sufficiently  answered  by 
the  freehold  estate,  which  is  the  proper 
and  most  natural  estate  for  the  will  to 
work  upon,  and  the  words  in  the  will — 
"  whatever  estate  I  have  any  where 
"  unbequeathed,"  shew  the  testator's 
intention  to  refer  to  estates  properly 
bequeathable  ;  and  where  equity  has 
supplied  the  want  of  a  surrenderer  in 
favour  of  the  creditors,  children  un- 
provided for,  or  wives,  yet  it  has 
always  been  where  the  words  of  the 
devise  might  not  be  satisfied  without 
extending  them  to  the  copyhold  es- 
tate, and  not  as  in  this  case  where  they 
must  naturally  mean  such  real  estate  as 
is  devisable  by  will,  for  w^here  it  is  only 
ambiguous  and  doubtful,  I  will  not  take 
the  benefit  of  the  law  from  an  heir  en- 
tirely unprovided  for,  and  therefore  as 
to  the  copyhold  estate,  the  bill  was  dis- 
missed. Lib.  Reg.  1734.  B.  fo.  359. 
nom.  Solicitor-General,{(\v\nng  vacancy 
of  an  Attorney -General,)  v.  Dovcy, 
Mott  and  others,  S.  C.  2  Eq.  Ca.  Abr. 
235.  See  Addis  v.  Clemens,  2  P.  W. 
459.  Lowthcrv.  Cavefidish,  post  356, 
Macree  and  Tall^  ante  181. 
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Case  145. 


I)ANSEN  against  HA  WES. 


9th  July,  1755. 


[Lib.  Reg.  1754.  A.  fo.  520  a.] 


A  freeman  of  A  WOMAN  married  a  freeman  of  London^  who  had  a  son  by  a 
a  son  by  a  for-  farmer  marriage.  The  son  afterwards  died,  and  the  husband 
raer  marriage;  devised  his  personal  estate  to  be  laid  out  in  securities,  and 

married  a  se-  .  r>    i        i    i  i  •  i       i  •  f     i  t<« 

cond  wife,  and  the  interest  of  the  whole  to  be  paid  to  his  wife  for  her  life, 
entuied^under  ^^^^^  decease  the  principal  to  be  paid  to  his  sister, 
the  custom  of  and  her  children,  or  such  of  them  as  shall  be  then  living. 

London,  which 

is  not  taken  away  by  the  stat.  of  11  Geo.  1.  in  this  case. 

The  widow  claimed  a  moiety  of  the  personal  estate  by  the 
custom  of  London  j  and  held  by  Lord  Hardwicke,  Chan- 
cellor, with  great  clearness.  That  she  is  intitled  to  it :  1st, 
.  As  it  is  not  a  case  within  the  words  of  the  statute  of  11  Geo. 
1.  c.  18.  s.  17.  so  as  to  be  intitled  to  the  privileges  of  it,  be- 
cause the  husband  had  issue  by  a  former  marriage  :  And, 
2dly,  If  the  Court  could  go  out  of  the  words  of  the  statute, 
yet  it  must  be  supposed,  that  the  w^oman  knew  he  was  not 
within  the  description  required  by  the  statute,  and  therefore 
married  him  on  the  faith  of  being  entitled  to  the  benefit  of 
the  custom.  (1) 


(1)  It  appears  from  Lib.  Reg.  that 
the  testator  was  married  to  his  first 
wife  before  the  stat.  11  Geo.  I.  and  the 
son  who  was  born  before  the  month  of 
June,  1725,  the  time  mentioned  in  the 
act,  was  living  at  time  of  the  marriage 
with  the  second  wife,  and  that  the 
husband,  had  no  issue  living  at  his 
death.  The  testator  by  his  will  gave 
two  legacies  of  400/.  and  200/.,  and  a 
legacy  of  200/.  to  his  wife,  and  de- 
vised the  residue  of  his  estate  to  be  laid 
out  in  securities,  and  the  issterest  to  be 
paid  to  his  wife,  for  her  life,  and  after 
her  decease,  he  directed  the  principal 
to  be  paid  to  his  sister  J.  Dansen  and 
her  children,  or  such  of  them  -as  should 
be  thpfi  living,  share  and  share  alike. 

The  bill  was  filed  by  the  four  chil- 
dren of  J.  Dansen^  who  was  dead. 


The  decree,  after  directing  the  usual 
accounts,  went  on  to  order,  That  the 
"  said  C.  Myers^  the  said  testator's 
"  widow  be  allowed  her  widow's  cham- 
'•'  ber  and  paraphernalia,  according  to 
"  the  custom  of  the  city  of  London, 
"  and  that  the  residue  of  the  testator's 
"  personal  estate,  after  payment  of  his 
"  debts  and  funeral  expences,  and  the 
"  allowance  of  the  widow's  chamber  and 

paraphernalia,be  divided  into  moieties, 
"  one  moiety  to  belong  to  the  said  tes- 
"  tator's  widow,  as  her  share,  according 
"  to  the  custom  of  the  city  of  London, 
"  and  the  other  to  be  considered  as  the 
"  testamentary,  or  dead-man's  share. — 
"  And  what  the  master  shall  find  due 
"  for  the  legacies  to  be  satisfied  oufof 
"  the  testamentary  share,  except  the  le^ 
"  gacy  of  200/.  given  to  the  said  wi- 
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Another  question  as  to  the  manner  of  settling  the  other  Dansen 

moietv :  Whether  it  was  a  continsrent  devise  to  the  sister  ctgf^^^'St 

Hav/es. 

and  her  children  not  to  take  place  till  after  the  death  of  the  |-j)g^.jgg  ^ 
wife  ?  or.  Whether  it  should  be  considered  as  a  vested  in-  for  life,  and 
terest  in  them,  and  the  payment  of  the  money  only  post-  ^f^fsg  Jo^^.^and 
poned  ?    The  widow  insisted  on  its  beinff  a  contingent  in-  children, 

I  -,    ,       ...    ,       .        ,1.11         1      1  1    11    1.    •     '        orsuchof  them 

terest ;  and  that  if  the  sister  s  children  should  all  die  m  Ler  as  shall  be  then 
lifetime  (the  sister  herself  being  dead),  that  she  should  be  ^Jj^^^^'Jl^'^esI^ 
intitled  to  a  moiety  of  the  money  under  the  statute  of  dis-  ed  interests, 

4.  'u  i-'  •  '      and  if  any  die 

tribution.  •        the  lifetime 

of  A.  the  whole  goes  to  the  survivors.] 

Lord  Hardwicke,  Chancellor,  was  of  opinion.  That  the 
interest  was  vested,  and  the  time  of  payment  only  was  post- 
poned till  after  the  death  of  the  wife,  which  was  done  for 
conveniency,  and  in  order  to  let  the  wife  receive  the  whole 
profits.  (2)  The  word  "  then"  means  the  same  as  the  pre- 
cedent words  "  after  her  decease  and  those  words  are  not 
to  be  construed  strictly  to  mean,  after  her  natural  death, 
but,  after  the  determination  of  her  interest  by  natural  death,  j-  277  ] 
civil  death,  forfeiture,  or  otherwise;  like  the  case  of  the  [where  there 
limitation  of  a  real  estate  to  A.  for  life,  and  after  his  death  is  a  limitation 

,  '  of  real  estate 

to  B.    B.  will  be  intitled,  not  only  on  the  natural  death  of  to  A.  for  life, 
A.,  but  on  his  civil  death,  forfeiture,  or  any  other  determina-  death^to  b!^^b. 
tion  of  A.'s  estate  in  his  lifetime.    The  only  view  was,  that  if  will  be  en-  ^ 
any  of  his  sister's  and  her  (3)  children  should  be  dead  before  on  the"natu?ai 
the  determination  of  the  wife's  interest,  her  share  should  A  * 

^  but  on  his 

not  go  to  representatives,  who  might  be  strangers,  but  to  civil  death 
the  survivors.  '  ^^'^'^^^^ 


"  dow,  she  claiming  according  to  the  of  the  husband's  effects.    TJarvei/  v. 

"  custom,  in  contradiction  to  the  said  Ashley^  3  Atk.  61G.    See  Tomkins  v. 

"  will ;  and  the  said  200/.  having  been  Ladbroke^  2  Ves.  593. — See  Northeij  v. 

"  paid  to  her,  the  same  is  to  be  applied    Strange^  1  P.  W.  341.  A  freeman's 

in  part  of  her  customary  share,  and  widow  is  entitled  to  th?:  furniture  of  her 

"the  clear  surplus  of  the  said  dead-  cliamber,  or,  if  his  estate  exceed  2,000/., 

"  man's  share  is  to  be  equally  divided  to  50/.  in  lieu  of  it.   BUldle  v.  Diddle^ 

"  amongst  the   four  plaintiffs.     The  7  Vin.  Abr.  200,  pi.  2. 

"  costs  of  all  parties  to  be  paid  out  of  (2)  See  Tunstcdl  v.  Brachen^  ante, 

"  the  estate."  The  wife  of  a  free-  167.;  and  cases  in  note  there.  Smith  \. 

man  shall  not  take  by  her  husband's  Partridge,  ante,  266. 

will,  and  likewise  by  the  custom,  un-  (3)  It  would  seem  that  the  words 

less  it  be  so  declared  by  the  will.  Kct-  "  and  Iicr,''  should  be  cri.itted. 

S071  v.  Kctson,  Prec.  Ch.  351.    Ed-  (4)  Co.  Litt.  132  a.    2  Rep.  48  b. 

mundson  v.  6W,  2  Eq.  Ca.  Abr.  275.  1  Bl.Coni.  132.  In  a  late  case  before  Sir 

pi.  6.    See  Carr  v.  Curr,  2  Atk.  277.  John  Leach,  V.  C  tlio  interest  of  cer- 

Fredcrick  v.  Frederick,  1  P.  W.  722.  tain  property  in  tlie  funds  was  under 

But  slie  shall  not  be  bound  by  herelrc-  the  provisions  of  a  settleme  nt,  payable 

tioM,  until  she  has  seen  into  the  value  to  A.  for  the  joint  lives  of  U,  and  C, 
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and  from  and  after  the  decease  of 
"  the  said  A.^  in  case  he  should  die 
"  in  the  lifetime  of  fi."  upon  trust 
to  pay  such  interest  to  B. — was 
convicted  of  a  capital  offence,  and 
transported  for  life.  It  was  con- 
tended on  the  authority  of  the  above 
passage,  that  the  civil  death  of  A.  was 


equivalent  to  his  natural  death,  and  that 
on  his  conviction,  the  interest  belonged 
to  B.  But  the  Vice  Chancellor  held  the 
contrary,  overruling  the  case  put  in  the 
above  judgment  as  not  being  law.  Hiett 
y,  Bciwden^  14th  June,  1826,  ex  re^ 
latione  Mr.  Beames. 


Case  146. 


HINTON  against  HINTON. 


In  Chancery, 
14th  July, 
1755. 
[S.  C.  2  Ves. 
sen.  631 ;  638, 
more  fully.] 
Customary 
right  in  the 
widow  to 
enjoy  the 
whole  estate 
of  which  her 
hushand 
should  die 
seised,  for  her 
life — barred  by 
the  husband 
havinsf  articled 


[Lib.  Reg.  1755.  A.  fo.  587.] 


JosiAs  HiNTON,  seised  of  a  copyhold  estate  for  three  lives, 
held  of  the  manor  of  Little  Sutton,  subject  to  a  customary 
right  in  the  widow  to  enjoy  for  her  life  the  whole  estate  of 
which  the  husband  died  seised,  articled  for  the  sale  of  it  for 
valuable  consideration,  but  died  before  it  was  actually  sur- 
rendered. The  widow  claimed  her  freebench,  and  had  re- 
covered a  verdict  in  ejectment  at  law.  The  present  bill  was 
brought  for  a  specific  performance  of  the  articles,  and  an 
injunction  to  stay  proceedings  in  the  action.  (I) 

for  sale  of  the  estate.  (2) 


(1)  It  appears  from  Lib.  Reg.  that 
Josias  Hinton.)  who  was  the  father  of 
the  plaintiff,  being  greatly  involved,  and 
in  prison  for  debt,  sent  for  the  plaintilF 
to  assist  him  oat  of  his  difficulties.  The 
plaintiff  accordingly  undertook  to  pay 
his  debts,  and  to  allow  him  an  annuity 
of  ten  guines  for  his  life,  upon  con- 
dition of  his  surrendering  the  copyhold 
in  question  to  the  plaintiff ;  and  the 
following  memorandum  of  agreement 
was  accordingly  drawn  up  and  signed 
by  the  father:  "  October  26th,  1747, 
by  agreement  made  this  afternoon 


between  me,  Josias  Hinton^  and  my 


son,  J.  IJinton,  in  consideration  of 
surrendering  the  copyhold  estate  at^S*. 
that  the  said  Josias  Hinton^  the  elder, 
is  to  have  ten  guineas  a-year,  and  the 
dwelling  house  on  the  estate,  and  200 
faggots  to  be  delivered  to  me  yearly." 
Josias  Hinton^  at  the  same  time,  exe- 
cuted a  letter  of  attorney,  by  which  he 


appointed  certain  persons  his  attornies  to 
surrender  the  said  copyhold  premises,  to 
the  intent  that  the  plaintiff  might  be 
admitted  as  a  purchaser  of  the  said  pre- 
mises. The  plaintiff  thereupon  paid  the 
debts  of  Josias  Hinton^  and  he  was  re- 
leased from  prison.  Afterwards,  at  two 
several  courts  of  the  manor,  at  which 
Josias  Hinton  was  present,  the  plaintiff 
requested  him  to  surrender  the  premises 
but  he  refused,  and  the  plaintiff,  there- 
upon, requested  the  steward  to  accept 
the  surrender  of  the  persons  named  by 
Josias^  the  father,  as  his  attornies  ;  but 
which  he  refused  to  do.  Josias  Hinton 
was  allowed  to  reside  in  the  house,  on 
the  premises,  to  his  death,  and  the 
plaintiff  paid  him  the  yearly  sum  of 
ten  guineas,  and  supplied  him  with 
faggots  according  to  the  agreement. 

(2)  Brozm  v.  Raindle,  3  Ves.  256. 
See  Kidney  v.  Coussmaker^  12 Ves.  136. 
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Q.  Whether  the  widow's  right  to  her  freebench  is  bound  by  Hinton 
these  articles  ?  or.  Whether,  as  the  husband  had  not  actually  against 
surrendered  the  copyhold^  she  is  intitled  to  her  freebench  ?  a-i^^ton. 

On  the  part  of  the  plaintiff  it  was  argued,  That  equity 
considers  what  is  articled  or  agreed  to  be  done  as  if  actually 
done ;  and  by  the  same  reason,  that  creditors  and  heir  at  lav/ 
of  the  party  would  be  bound,  the  widow  in  this  case  ought 
to  be.  And  it  was  said  to  be  distinguishable  from  the  case  of 
dower ;  for  there  the  right  attaches,  and  is  inchoate  on  the 
marriage,  and  cannot  be  afterwards  taken  away;  but  here 
the  widow  must  claim  through  the  husband,  and  can  only  be 
intitled  on  his  dying  seised. 

On  the  other  side  it  was  argued  for  the  widow,  That  she 
does  not  claim  through  the  husband,  but  by  the  custom ; 
and  the  present  case  is  within  the  reasoning  that  has  pre-  ^  ^78  ] 
vailed  in  many  other  cases.  As  where  tenant  in  tail  has 
agreed  to  levy  a  fine ;  if  he  has  not  actually  done  it,  though 
he  was  committed  by  this  Court  for  not  doing  it,  the  issue 
will  not  be  bound  by  the  agreement,  because  their  claim  is 
not  through  the  tenant  in  tail,  but  by  a  title  paramount, 
under  the  original  author  of  the  entail :  And  the  case  of 
Musgrave  v.  Dashwood,  2  Vern,  63,  was  cited,  as  a  case 
determined  in  point. 

Lord  Hardwicke,  Chancellor : 

Copyholds  are  subject  to  trusts  to  be  declared  upon  them,  [Copyholds 
as  well  as  freeholds.    Where  there  is  an  agreement  for  sale- 
of  a  copyhold  estate,  the  Court  will  decree  performance  even  declared  on 
against  the  assignees  of  the  seller,  who  is  become  bankrupt;  (4)  fi^eeiVldr^rs)] 
as  Taylor  v.  Wheeler,  2  Vern.  564.  and  2  Salk.  449.    So   '  ^  ^ 
against  an  heir  at  law.  (5) 


(3)  King  v.  Holland^  Alleyn's 
Rep.  14.  2  Freem.  123.  Bevans  v. 
Pope,  2  Freem.  71.  But  they  are  not 
within  the  stat.  of  Uses,  Cro.  Car.  44. 
2  Ves.  sen.  257.  2  Vin.  Abr.  170. 

(4)  See  13  Ves.  188. 

(5)  A  contract  or  agreement  to  sur- 
render a  copyhold,  or  a  surrender  whicli 
is  void  for  Avant  of  presentment  in  due 
time,  will  be  enforced  in  equity  in 
favour  of  a  purcliaser,  or  mortgagee, 
against  an  heir  at  law,  Davie  v.  Bcver- 
sham^  3Ch.3lep.  4.  1  Ch.  Ca.39.  S.  C. 
2  Freem.  157.  S.  C.  cited  9  Mod.  75. 


Barker  v.  /////,  2  Ch.  Rep.  218.  Brad- 
ley v,  Bradley,  2  Vern.  165.  Pattison 
V.  Thompson^  Finch  272.  Neve  v.  Keck^ 

9  Mod.  106.  So  against  a  devisee^ 

Martin  x.Seaniore,  1  Ch.  Ca.  170.  

and  against  a  subsequent  purchaser  zcith 
notice^  Jennins  v.  Blencorne^  2  V^ern. 
609.  S.C.  1  Fq.  Ca.  Abr.  122.  pi.  4. 
2  Bro.  P.  C.  278.  8vo.  edn.  S.  C.  and 
see  Keen  v.  Sparroic^  Finch.  331. 
>  Shouldham  v.  ShouldJiam,  2  Vvrn.  32 1 . 
Prebble  v.  Boghurst^  iSwanst.  319. 
Wood  v.  Pesay,  b  Vin.  Abr.  547. 
pi.  36. 
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HiNTON  Question.  Whether  the  right  of  freebench  is  bound  by  this 

against  agreement  ?  It  was  distinguished  from  the  case  of  dower, 

HiN^oN.  ^yd^  is  inchoate  by  the  marriage.  (6)     It  was  said,  that 

nordeSved  freebench  is  derived  from  the  husband  :  that  is  not  so,  for  it 

froiB  the  iius-  ariscs  from  the  custom  of  the  manor,  but  subiect  to  be  de- 

baad,  but  an-  iii  p,iiiat  , 

ses  from  the  leated  by  the  act  of  the  husband.    And  yet  there  are  cases 

subjeS\^o  be°^'  where  this  Court  will  not  let  the  custom  prevail ;  as  where 

defeated  by  the  the  husband  is  Only  a  trustee.  (7)    The  present  is  not  an 

husband.]  original  trust,  or  a  trust  declared,  but  is  a  trust  by  con- 

[]3ut  where  '         r  \      r  t 

husband  is  only  struction  of  the  Court.  It  appears  to  me  to  be  a  strong 
equUy  wui  not  ^^^^^Y?  ^^^^  widow  should  be  bound  as  well  as  the  heir, 
let  the  custom  The  case  put,  of  tenant  in  tail,  is  so ;  because  the  issue  claim 
pievail]  formam  doni ;  not  under  the  tenant  in  tail,  but  under 

the  author  of  the  entail. 

I  should  have  been  much  inclined  to  give  relief,  and  decree 
[Musgrave  v.    performance,  was  the  case  of  Musgrave  v.  Dashwood,  (8) 
BashwoocL]      out  of  the  Way.    It  is  ill  reported.    It  is  not  an  authority 
sufficient  to  ground  my  opinion  upon.  I  shall  not  determine 
this  matter  upon  this  question,  but  on  the  nature  of  the 
agreement,  which  does  not  appear  satisfactory  to  me. — But 
afterwards,  on  looking  into  the  proofs  in  the  cause,  his  lord- 
ship altered  his  mind,  and  declared  the  agreement  was  fully 
made  out,  and  that  he  must  have  resort  to  the  first  question, 
which  he  had  purposely  declined,  to  avoid  making  a  pre- 
cedent ;  and  therefore  took  time  to  consider  of  it. 
[  279  ]        N.  B.  His  Lordrhip's  reasoning  on  the  first  question  was 
looked  upon  by  the  Bar  in  general  to  be  very  imperfect,  and 
against  their  sentiments. 

On  the  Wednesday  following,  being  the  16th  July,  his 
Lordship  delivered  his  opinion.  That  the  purchaser  was  en- 
titled to  the  relief  against  the  widow  ;  and  as  to  the  case  of 
Musgrave  v.  Dashwood,  there  is  no  statement  of  it  appearing 
in  the  Register's  book ;  and  he  said  he  could  not  rest  his 
judgment  upon  it.  (9) 


(6)  Freebench  differs  from  dower  at 
commoji  law,  in  that  the  former,  unless 
the  particular  custom  declares  it  other- 
wise, does  not  attach,  even  in  right,  till 
the  actual  decease  of  the  husband,  see 
Benson  v.  Scott,  Garth.  275,  S.  C,  12 
Mod.  49.  S.  C.  3  Lev.  385.  Goodwin 
V.  Winsmore,  2  Atk.  526.  King  v. 
Inhabitants  of  Lopen^  2  Durnf.  and 


East.  580.  See  Brown  v.  Raindle,  2 
Ves.256.  1  Freem.  516.  Cro.  Jac.  126. 

(7)  Noel  V.  Jevon,  2  Freem.  43. 
Bevans  v.  Pope^  ib.  71.  Goddwin  v. 
Wisemore,  2  Atk.  525. 

(8)  2  Vern.  63. 

(9)  The  decree  contained  a  declara- 
tion, that  under  the  circumstances  of 
this  case  the  defendant  is  bound  to 
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surrender  her  widow's  estate  in  the 
copyhold  lands  in  question  to  the  plain- 
tiff in  performance  of  the  said  agree- 
ment, which  hath  been,  in  a  great  part, 
executed ;   and  it  was  ordered,  that 


the  said  defendant,  the  widow,  do  sur- 
render at  the  next  court  to  be  held  of 
the  said  manor,  the  said  copyhold  pre- 
mises to  the  said  plaintiff. — No  costs 
were  given  on  either  side. 


MOORE  against  MOORE.  Case  147. 

  '  July,  1755. 


[Lib.  Reg.  1754.  B.  fo.  355.1  S.q^  2  Ves. 

^  ^  596.  [S.C. 

  not  S.  P.  1 

Dick.  66.] 

Lord  Hardwicke  was  of  opinion,  that  where  a  copyholder,  v.  wheat  v. 
seised  of  an  estate-tail,  surrenders  to  the  use  of  his  will,  if  ^vern^m! 
entails,  by  the  custom  of  the  manor,  are  not  barrable  by  re-  Where  surren- 
covery  or  fine,  but  by  surrender,  in  such  case  the  surrender     tar  entail, 
to  the  use  of  his  will,  not  only  effectuates  the  will,  but  ^^on^h  not 

'        „  ^  made  with  that 

operates  as  a  bar  to  the  entail.  (1)  view. 


(1)  The  Lord  Chancellor  said,  in 
his  judgment  on  this  point,  "  I  have 
"  always  thought  that  where  there  is  a 

manor  in  which  a  copyhold  might  be 
"  entailed,  either  by  special  custom,  or 

by  that  general  doctrine  of  a  surrender 
"  in  fee,  i?e^  aliter^  &c.,  if  a  custom  did 
"  not  appear  to  bar  by  recovery  in  that 
"  manor,  they  might  be  barred  by  a 
"  surrender  in  fee  :  otherwise  it  would 
"  create  a  perpetuity,  and  make  estates 
"  unbarrable."  And  his  lordship  de- 
cided that  the  surrender  to  the  use  of 
the  willy  barred  the  entail  upon  the 
authority  of  Carr  d.  Dagwell  v.  Singer^ 
in  C.  B.  Pas.  1750.  See  2  Ves.  603. 
where  see  a  full  report  of  this  case. 


See  Olway  v.  Hudson^  2  Vern.  585, 
the  remainders  over  will  be  barred. 

 So  if  a  surrender  will  bar  a  legal, 

it  will  bar  an  equitable,  estate  tail, 
Radford  v.  Wilsoji,  3  Atk.  815. — — 
That  a  custom  to  bar  by  surrender  may  be 
concurrent  with  a  custom  to  bar  by  re- 
covery, see  Doe  v.  Dauncey^  7  Taunt. 
674.  Doe  d.  Whitlock  v.  Treehy^  et  al', 
2  Black.  Rep.  944.  Roe  v.  Jeffrey,  2 
Maule  &  Selw.  92.  Everall  v.  Snialley, 
2  Stra.  1 1 97.  1  Wilson,  26.  S.  C.  Mar- 
tin d.  Weston  v.  Moidin,  2  Burr.  969. 
Doe  v.  Ossinbrooke,  2  Bing.  70.  See 
1  Roll.  Abr.  506.  See  Co.  Litt.  60  b. 
Gilb.  Ten.  177. 
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Case  148. 


WILSON  against  HARMAN. 


In  Chancery, 
29th  July, 
1755. 

[S.  C.  ante, 
201.  Cited  S.C. 
2  Ves.  672. 
more  fully  ] 

Money  direct- 
ed to  be  laid 
out  in  land, 
and  settled  on 
A.  for  life,  re- 
mainders over, 
and  till  laid 
out,  to  be 
placed  in  the 
public  funds, 
and  the  in- 
terest t  o  go  as 
rents  of  the 
land.  A.  tenant 
for  life  dies 
[  280  ] 
before  the  mo- 
ney is  laid  out 
in  land.  Held, 
the  dividend  of 
the  money  in 
the  funds 
should  not  be 


[Lib.  Reg.  1754.  B.  fo.  268  b.] 


On  Petition. 

A  sum  of  money  was  directed  to  be  laid  out  in  land^  and 
settled  on  A.  for  life,  with  remainder  over ;  and  until  laid 
out,  to  be  placed  in  the  public  funds,  and  the  interest  to  be 
paid  to  such  person  as  would  be  entitled  to  the  rents  of  the 
land.  A.  died  between  the  times  of  paying  the  dividends  ; 
and  on  petition  by  the  next  in  remainder,  to  have  the  whole 
money  transferred,  and  dividend  paid  to  him — Question, 
Whether  the  half  year's  dividend  should  be  apportioned  ? 
And  a  case  was  cited  out  of  Viner's  Abridgment,  on  Lord 
C.  J.  Holt's  will,  where  it  was  held,  that  the  dividend  of 
money  in  the  public  funds  should  be  apportioned.  Mr. 
Waple,  the  Accountant-general,  attending  in  Court  by  Lord 
Chancellor's  direction,  said.  It  was  not  usual  to  apportion 
the  interest  of  money  in  the  funds  ;  and  his  Lordship  de- 
clared his  opinion,  that  it  aught  not  to  be  so;  and  said,  the 
case  in  Viner  must  have  been  by  consent. 

apportioned. (1) 

V,  Paget  and  Gee,  27th  Nov.  and4th  Dec.  1753,  in  Chancery,  ante,  198,  where  rents,  &c.  shall 
be  apportioned.  V.  2  Wms.  501.  That  maintenance  money  payable  out  of  land  shall  be  appor- 
tioned. 2  Wms.  176.  Money  to  be  laid  out  in  land,  and  settled,  and  in  the  mean  time  laid  out 
on  mortgage,  the  interest  shall  be  apportioned. 


(1)  See  Pearley  v.  Smithy  3  Atk.  Ex  parte  Smithy  1  Swanst.  349.  See 

260.    Sherrard  v,  Sherrard^  ib.  502.  Webb  v.  Lady  Shaftesbury^  1 1  Ves. 

Ansley\,  Master^  3  Bro.  C.  C.  100.  361. 
See  Mr.  Swanstoii's  notes  to  the  case  of 
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DOWNING  against  TOWNSEND  and  Others.  (I)         Case  149. 
[Lib.  Reg.  1755.  A.  fo.  95.] 


The  paper  writing  was  proved,  as  a  testamentary  act  ^  and  p^^^^^j^^^g^^"^ 
after  argument  on  the  merits,  and  time  taken  for  considera-  testamentary 
tion,  Lord  Hardwicke,  Chancellor,  gave  his  opinion  :  heidto^have^ 

effect  from  the  date,  to  pass  what  was  in  the  hands  of  M.  at  the  lime  of  the  date,  not  what  was 
at  the  death  of  the  testator. 

Two  general  questions  arise  in  this  cause  : 

1st,  What  is  the  operation  and  construction  of  this  paper  ? 

2d,  What  sums  of  money  or  notes  are  described  by  it  ? 

As  to  Ist,  Two  matters  are  to  be  considered;  ist.  The 
nature  of  the  instrument,  which  is  now  to  be  taken  as  testa- 
mentary ;  for  I  am  bound  by  the  sentence  of  the  Prerogative 
Court :  2d,  The  period  of  time  to  which  it  relates. 

As  to  1st,  The  general  rule  as  to  testaments  is,  that  the  [T''e  general 

y  ^  ^  rule  as  to  tes- 

time  of  the  testament,  and  not  the  testator's  death,  is  re-  tamentsis,that 
garded.    This  rule  admits  of  variety  of  distinctions  and  ex-  testfmrnt!,^and 
ceptions  :  One  general  exception  is,  where  the  legacy  is  uni-  '[^^^^^^-^ 
versal,  as  of  all  my  goods,  because  of  the  fluctuation  of  the  is  regarded.]' 
personal  estate  ;  but  a  specific  legacy  is  no  exception,  unless 
it  be  in  its  nature  subject  to  increase  and  diminution ;  as  a 
bequest  of  a  flock  of  sheep. 

The  bequest  in  this  paper  comes  within  the  general  rule 
for  though  a  bequest  of  moveables  may  relate  to  the  time  of 
the  death,  yet  that  depends  upon  the  declared  intent  of  the 
testator,  which  does  not  appear  in  this  case.  The  case  of  [  281  ] 
Dormer  v.  Bishop  Burnet  is  in  point.  It  was  heard  before 
Lord  Harcourt  in  1741.  The  testatrix  gave  the  Bishop  her 
house  in  Saint  John's  Square  ;  and  by  a  codicil,  gave  him 
all  the  goods  she  brought  into  the  house,  except  what  are 
mentioned  in  a  schedule.  There  was  no  schedule  found ;  and 
the  Court  held  the  exception  void,  but  the  devise  good ;  and 
that  no  part  of  the  goods  passed,  except  what  were  in  the 
house  at  the  time  of  making  the  will. 


(1)  See  post.  592,  and  Appendix  G. 
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against 

TOWNSEND 

and  Others. 


[  282  ] 


V.  Sayer  v. 
Sayer  J  2  Vern. 
688. 

Devise  of  all 
his  personal 
estate  at  a 
place  called 
W — ,  passed 
what  he  had 
at  his  death. 


To  2d.  Shall  consider  notes  as  included  in  the  word  money, 
according  to  the  now  established  determinations.  The  words, 
"  has  that  was  mine,'^  means  the  same  as  now  has,"  and 
not  "  shall  have;"  for  the  material  words,  I  gave  her" 
are  in  the  preterperfect  tense ;  and  there  are  no  legatory 
words  used ;  for  the  subsequent  words,  "  besides  which  I 
"  have  given  her"  are  a  recital  only,  which  was  held  not  to 
make  a  devise  in  Wright  v.  Wyvil,  3  Lev.  259.  which  is 
allowed  to  be  law  by  Holt,  C.  J.  in  Pop  ham  v.  Bamfield, 
1  Wms.  59.  I  consider  this  as  a  don,  mortis  causa,  as  in 
Jones  V.  Selby,  Prec.  in  Ch.  300. ;  a  gift  hi  presenti,  to  take 
effect  in  futuro,  after  the  party's  death,  as  a  will,  and  is 
revocable  during  his  life. 

The  exposition  I  must  put  upon  it  is,  to  declare  and  render 
absolute  the  gift  of  all  such  sums  and  notes  which  were  his, 
and  in  her  hands  at  the  time  of  the  date,  and  which  he 
should  permit  to  remain  in  her  hands  at  his  death. 

It  did  not  bind  him  in  his  life-time ;  he  might  have  altered 
it  ad  libitum.  Was  it  to  cover  every  thing  she  might  get  into 
her  possession  at  his  death,  it  would  include  whatever  she 
might  embezzle,  or  acquire  by  accident,  and  be  the  strongest 
encouragement  to  fraud.  Two  things  therefore  were  to  be 
inquired  into : 

1st,  What  sums  of  money  and  notes  were  in  her  hands  at 
the  time  of  the  date  of  this  paper  ?  She  alone  could  give  an 
account  of  this,  and  therefore  of  necessity  her  evidence  was 
admitted,  under  the  strongest  circumstances  against  her. 

2d,  What  part  of  that  sum  remained  in  her  hands  at  his 
death  ? 

All  she  claimed  for  her  daughter  was  by  virtue  of  this 
paper ;  and  the  only  sum  she  mentioned  to  plaintiff  then  was 
10,000Z.  which  the  plaintiff  acquiesced  in,  and  that  binds  him, 
though  otherwise  he  might  justly  have  disputed  it.  She  con- 
cealed this  paper  from  plaintiff  till  he  had  discovered  further 
sums  in  her  hands,  and  now  she  produces  it  to  cover  those 
sums.  The  strongest  presumption  shall  be  admitted  against 
concealment,  as  where  deeds  are  suppressed.  Gartside  v. 
Ratcliffe,  1  Cha.  Cas.  292.  Nay,  even  an  honest  debt  may 
be  lost  by  a  trick  to  come  at  it,  2  Vern.  162. 

Decree  account  of  those  sums,  and  defendant  to  pay  costs. 
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WILLOUGHBY  against  WILLOUGHBY.  (1)  Case  150. 


[Lib.  Reg.  1755.  B.  fo.  375  a.]  Chancery, 

21stNov.  1755. 

G.  Willoughby,  plaintiff's  late  husband^  being  seised  in  [S.  C.  Harg. 
fee,  subject  to  a  mortgage  for  years,  previous  to  his  mar-  ^.T.  p^issf^' 
riage  made  a  settlement  of  lands  on  himself  for  life,  then  to  ^74.^^  s.  c.^ 
the  intent  that  his  wife  should  have  a  rent-charge  of  350/.  p.  465.  i  T.  R. 
a-year  for  her  life,  remainder  to  his  first,  &c.  sons  in  tail  . 

,  Owner  of  an 

male,  with  a  power  to  charge  for  younger  children,  remainder  estate  may 
to  himself  in  fee  :  and  paid  oif  the  mortgage  ;  and  the  term  assf^ned  tcT^ 
was  assigned  to  trustees  to  attend  the  inheritance.    G.       ?"end  the 

11  iTi  T  !•  iQheritance. 

.executed  the  power,  and  died.  (2)  Henry  his  son,  after  his  a  purchaser 
death,  suffered  a  recovery,  and  declared  the  uses  to  such  valuable 

'  .  .  consideration, 

persons  as  he  should  direct.    Henry  borrowed  of  his  mother  without  notice, 
850/.  and  made  a  mortgage  to  her  for  500  years.    He  [about  L^signme^nrof 
two  years]  afterwards  borrowed  of  JefFery  Crisp  800/.  on  a  such  a  term, 

..  ^fii  may  protect 

mortgage  m  fee,  and  the  surviving  trustee  oi  the  old  term  himself  from 
assigned  it  to  a  trustee  for  Crisp,  who  had  notice  of  the  ^rlnces"(3r" 
settlement,  but  not  of  the  mortgage  to  the  mother.  Crisp 
set  up  the  term  against  the  rent  charge  and  mortgage.  (4) 
Lord  Hardwicke,  Chancellor,  said, '^It  was  held  in  the 
Duke  of  Norfolk's  case,  that  the  owner  of  an  estate  may 
sever  a  term  from  the  inheritance,  which  is  assigned  and  ex- 
pressed, to  attend  the  inheritance,  if  he  thinks  fit. 


(1)  Se«  a  very  full  note  of  the  argu- 
ments and  judgment  in  this  case,  in- 
Mr.  Belt's  Supplement  to  Ves.  p.  465. 
See  also  in  1  T.  R.  763. 

(2)  Leaving  the  plaintiff  Ja?ie  his 
widow,  iJenry  his  eldest  son,  and 
three  daughters,  who  were  co-plaintilfs, 
and  George  a  younger  son. 

(3)  See  Szoannock  \.  Li/for cl^  ant<^  6. 
and  note  Ma?indrell  v.  Maundrclh  7  V^es. 
567.  S.C.  lOVes.  2-JO.  Clwlmondelcy 
V.  Ciinlo/i,  2  J.  &  W.  159.  Mole  \. 
SniUh^  1  .Tacob.  497. 

(4)  Tlie  bill  was  filed  by  the  widow 
and  the  younger  children  for  a  sale  of 


the  estate,  subject  to  the  jointure  of 
350/.  a-yeur,  and  out  of  money  arising 
from  the  sale,  to  be  paid  arrears  of  the 
jointure,  and  then  to  raise  provisions 
for  the  younger  children,  and  to  have 
the  mortgage  of  850/.  paid,  and  the 

other  incumbrances  in  the  order.  — 

Crisp  submitted  to'tlie  jointure  and 
provisions  for  the  children  being  pre- 
ferred to  his  charge  ;  but  insisted  on 
paymt>nt  of  his  mortgage  before  that  of 
widow's,  as  a  purchaser  of  the  legal 
estate,  vested  in  a  trustee  for  him  without 
notice. 
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WlLLOUGH^ 
BY 

against 

WlLLOUGH- 
BY. 


Lord  HardwickEj  Chancellor,  after  having  taken  time 
to  consider  of  it,  delivered  his  opinion  this  day: 

It  is  insisted,  that  Crisp  has  both  law  and  equity.  Two 
Questions : 

1st,  Whether,  the  old  term  being  assigned  expressly  to 
attend  the  inheritance,  Crisp  the  incumbrancer  can  take  ad- 
vantage of  it  ? 

2d,  Whether  Crisp,  having  had  notice  of  the  settlement, 
could  aid  himself  against  the  mortgage  made  to  the  mother  ? 
There  are  three  considerations  : 

1st,  What  is  the  nature  of  a  term  assigned  to  attend  the 
inheritance  ? 

2d,  Whether  Crisp,  having  had  notice  of  the  settlement, 
is  to  be  preferred  to  the  mother,  either  with  respect  to  her 
annuity  or  mortgage  ? 

3dly,  Against  what  charges  and  incumbrances  such  a  term 
shall  extend  its  protection  ? 
fetmts Teresa-  Creature  of  a  court  of  equity,  partly 

ture  of  equity,  to  protect  the  real  estate,  and  partly  to  keep  them  in  the 

to  protect  real 
estates,  and 
keep  them  in 
their  right 
course.] 

[At  law  there 
is 

between  an 


right  channel.  This  court  considers  terms  in  gross,  and  terms 
to  attend  the  inheritance,  in  a  different  manner ;  though  it 
is  not  so  at  law;  for  there  they  are  considered  in  the  samp 
light.  Nothing  of  this  sort  is  to  be  met  with  in  Queen 
"wetn^an"''  Elizabeth'^  time.    Duke  of  Norfolk's  case,  3Ch.  Ca.23,  24. 


attendant  term  The  termor  was  in  the  power  of  the  owner  of  the  freehold 
gross.]  till  Stat.  21  H.  8.  which  permitted  him  to  falsify  a  recovery 

for  his  term.  Since  that  time,  the  termor  in  trust  is  affected 
in  such  manner  as  the  owner  of  the  inheritance  shall  think 
fit ;  and  the  freehold  and  term  are  united  in  equity.  This  is 
always  the  case  between  representatives  of  the  owner  of  the 

2  Cha.  Ca.  Ti^n  v.  Ti^7t, 
49.  55.  Hayter  v.  Roe.  1  Wms.  360.  Whitchurch  v. 
Whitchurch,  2  Wms.  236.  Lord  and  Ijdi&y  Dudley,  Prec. 
in  Ch.  241.  But  as  the  term  may  be  in  a  third  person,  it 
gives  the  Court  a  power  in  some  cases  to  disunite  it  from 
the  inheritance. 

2dly,  What  kind  of  grantee  is  entitled  to  the  protection  of 
such  term  ?  He  must  be  a  bond  fide  purchaser  for  valuable 

[284  1  •  •  •  . 

-J     consideration,  and  without  notice.    If  such  an  one  has  got 

purchaser the  term  in  a  trustee,  he  is  at  liberty  to  make  use  of  it 

without  notice,  if  the  term  is  in  a  trustee,  may  use  it  to  protect  or  recover  the  possession.  So 
if  the  term  is  in  himself.  (5)] 


[Before  stat. 
21  H.  8.  termor 
was  in  power 
of  the  owner 
of  the  freehold, 
since  then  the 

raXctdar'  inheritance  and  volunteers 

the  owner  of 
the  inheritance 
shall  think  fit.] 


(5) 


Sugden  Vend.  429. 
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either  to  defend  or  recover  the  possession.    It  was  once  Willough- 
doubted,  whether  if  such  a  term  was  in  the  party  himself,  by 
he  could  use  it  ?  but  it  was  determined  that  he  could,  by  wf^^^lllr 

VV  IL<L0  5jGrH"» 

Lord  Cowper,  2  Vern.  599.    Walker  v.  Bodington,  by. 

Sdly,  What  charges  and  incumbrances  such  term  shall  [The  term  will 
extend  to?  I  am  of  opinion,  it  extends  to  all  intermediate  Pfi^jntgrmel"^^ 
charges  and  incumbrances  under  the  above  qualifications.  It  diate  incum- 
has  been  said,  that  there  is  a  diiference  where  the  term  re-  ^^^"^^^-^ 
mained  in  the  first  grantee,  without  assignment,  and  where 
it  has  been  assigned  upon  express  trust  to  attend  the  in- 
heritance ;  but  no  authority  has  been  cited  to  warrant  that 
distinction,  except  Oxwicke  v.  Brocket^  Eq.  Cas.  Abr.  355. 
I  will  examine  the  grounds  of  the  difference.  It  is  said,  that 
an  assignment  to  attend  the  inheritance  is  notice  that  some 
estates  are  to  be  protected,  and  the  party  is  bound  by  such 
notice.  But  that  is  going  too  far,  as  it  does  not  imply  notice 
of  any  particular  estates,  unless  it  refers  to  any  estates 
mentioned  or  declared  in  any  deed  or  writing.  It  has  also 
been  said,  that  such  a  term  is  parcel  of  the  inheritance,  and 
is  connected  with  it.  Now,  it  is  so  against  the  grantor,  and 
all  volunteers  and  purchasers  with  notice ;  but  when  a  pur- 
chaser comes  in  without  notice,  and  has  got  the  assignment 
of  such  a  term,  how  can  this  court  get  it  from  him  ?  But 
it  is  said,  it  would  sever  the  term  from  the  inheritance,  and 
be  contrary  to  the  trusts  of  it.  Now  the  owner  may  separate 
the  term  if  he  thinks  proper.  Crisp  contracted  for  the  in- 
heritance, and  the  term  was  assigned  to  his  trustee.    It  was      trustees  to 

^  ^  preserve  cou- 

further  said.  It  will  put  it  in  the  power  of  a  trustee  to  prefer  tiugent  re- 
which  creditor  he  pleases.    I  think  it  like  the  case  of  trustees  in^sale*^to  ^one 
to  preserve  contingent  remainders  ;  if  such  trustee  joins  in  without  notice, 

T  i  .i  •         1  1  -111      the  purchaser 

sale  to  a  purchaser  without  notice,  the  purchaser  will  be  will  be  safe, 
safe;  but  it  is  otherwise  if  the  purchaser  has  notice.    If  the  \f 

^  ^  have  notice. 

term  does  not  protect  against  mesne  incumbrances,  it  will  (6)] 
protect  against  nothing. 

It  has  been  said  to  be  a  general  rule  in  conveyancing,  not     [  285  ] 
to  disturb  a  term  assigned  to  attend  the  inheritance.    I  have 
inquired  of  a  very  learned  and  eminent  conveyancer  (^Ir. 
Fibncr),  but  I  cannot  find  any  such  settled  rule.    If  the 
party  has  the  original  deed  in  his  custody,  by  which  the  term 


(6)  Soo  William  v.  Tliomas,  12  B.  485.  Pi/c  v.  Gcoro-c,  IP.W.  128. 
East.  141.  Moodi/  V.  Wallers^  16  Mauscll\- Manscll,  'IV.W .  C^fiO.  Sec 
Ves.  283.    Biscoe  v.  Perkins,  1  V.  &    Barnard  v.  Large,  post,  774. 
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'[Brace  v. 
Duchess  of 
Marlborough, 
2  Peere  Wms. 
495,] 


was  created,  and  it  appears  to  have  been  assigned  to  attend 
the  particular  uses  in  a  settlement,  the  parties  claiming  under 
such  settlement  will  be  safe,  as  every  assignee  of  the  term 
will,  by  that  means,  have  notice. 

I  found  my  decree  on  the  second  question,  and  that  Crisp 
ought  to  come  in  according  to  priority,  as  he  had  notice  of 
that  settlement,  and  the  term  is  not  assigned  to  himself  and 
I  do  not  think  he  got  the  assignment  bond  fide.  If  the  term 
had  not  been  assigned,  the  mother  would  certainly  have  had 
preference,  both  as  to  the  settlement  and  mortgage  ;  and  she 
had  a  right  prior  to  Qrisp^  to  call  for  an  assignment  of  the 
old  term  to  protect  her  jointure,  or  might  have  compelled 
Crisp  to  redeem  \  and  it  goes  no  further  than  the  preservation 
of  her  original  right.  (7)  ' 

Besides,  it  appears  Crisp  meant  to  take  advantage  against 
Mrs.  Willoughhy ;  for  in  the  mortgage  deed  he  has  taken  a 
covenant  from  Henry  Willoughhy^  by  which  it  appears  that 
he  had  notice  of  the  settlement,  and  yet  took  another  cove- 
nant, that  the  premises  were  free  from  incumbrances,  except 
the  term  \  and  I  am  of  opinion,  he  had  not  the  least  right  to 
call  for  an  assignment  of  the  term  to  protect  his  estate. 

Decree  sale,  and  Crisp  to  be  satisfied,  after  payment  of  the 
arrears  of  annuity  and  mother's  mortgage.  (8) 


(7)  In  all  cases  where  the  legal  estate 
is  standing  out,  the  several  incumbrances 
must  be  paid  according  to  their  priority 
in  point  of  time.  See  Clark  v.  Abbott^ 
Barn.  457.  Morretw.  Park,  "2  Aik.  5% 
Earl  Pomfret  v.  Lord  Windsor,  2  Ves. 
486.  Worthy  v.  Birkhead,  ib.  571. 
Robinson  v.  Davison,  1  Bro.  C.  C.  63. 
Frere  v.  Frere,  8  Price,  475.  See 
Parrij  v.  Wright,  1  S.  &  S.  369.  See 
SiSDannock  v.  Lyford,  ante,  6. 

(8)  The  decree  directed  that  the 


estate  in  question,  or  a  sufficient  part 
be  sold,  and  the  money  to  be  applied 
in  payment  of  the  value  of  the  said 
jointure  in  case  the  said  plaintiff  should 
consent  to  have  a  value  set  thereon,  and 
in  the  next  place,  in  payment  of  the  por- 
tion of  the  other  plaintiffs,  the  younger 
children,  and  then  in  payment  of  the 
plaintiff  Janets  mortgage,  and  then  of 
Crisp,  the  defendant's,  mortgage,  and 
the  surplus  to  the  defendant  H.  Wil" 
loughby. 
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SENHOUSE  against  EARLE  and  his  WIFE.  Case  1 51. 

21st,  24th,  and 

[Lib.  Reg.  1755.  B.  fo.  16  a.]  25th  Nov. 

  1755. 

Bill  by  plaintiff,  as  claiming  under  articles,  dated  27th      j  *  ^ 
October,  1684,  made  on  the  marriage  of  J'ohn  Senhoiise  with  Notice  of  an- 
Elizaheth  his  wife,  whereby  Senhouse  agreed  to  assure  and  by  which  the* 
convey  all  his  messuages,  lands,  &c.  by  sufficient  conveyances,     [  286  ] 
as  counsel  should  advise,  unto  trustees,  to  the  use  of  himself     be^  ^settkd  ^ 
for  life  ;  and  if  his  wife  should  survive  him,  that  the  demesne  on  the  husband 

for  life  re- 

lands  of  Seascall  and  rectory  of  Hall  should  be  charged  with  njainder  (sub- 
140/.  yearly  to  her  for  life :  and  that  all  the  said  lands,  &c.  ject  to  a  charge 

*'  '     ^  ^  by  way  of  join- 

should  be  to  the  use  of  the  heirs  male  of  John,  to  be  begot-  ture  for  the 

ten  on  his  said  wife,  and  in  default  of  such  issue,  to  his  own  JJ'gfjg  male  of 

right  heirs  for  ever.  tl^e  husband 

by  his  wife, 

shall  not  affect  the  title  of  a  purchaser  claiming  under  the  husband,  by  reason  of  the 
modern  method  of  carrying  such  articles  into  execution.  (1) 

And  also  stating,  that  the  said  articles  had  been  in  part 
executed  by  a  settlement  of  28th  and  29th  October,  1692, 
which  was  made  after  the  marriage,  and  the  consideration 
whereof  is  therein  mentioned  to  be  the  marriage,  and  1,360/. 
already  received  by  John  Senhouse,  for  his  wife's  portion ; 
whereby  he  conveys  his  said  estate  to  trustees  5  as  to  part,  to 
the  use  of  himself,  his  heirs  and  assigns  ;  and  as  to  the 
residue,  to  the  use  of  himself  for  life  3  remainder  to  Elizabeth 
his  wife,  as  to  the  capital  messuage  of  Seascall ;  and  as  to 
the  rest,  to  trustees  for  99  years,  if  Elizabeth  his  wife  should 
so  long  live,  for  securing  her  a  clear  yearly  rent-charge  of 
eighty  pounds  for  her  life,  for  her  jointure  5  remainder  to 
trustees  for  500  years,  to  raise  portions ;  remainder  to  first, 
&c.  sons  of  John  Senhouse  on  Elizabeth  his  wife,  in  tail 
male ;  remainder  to  his  own  right  heirs. 

On  28th  April,  1699,  John  Senhouse  and  Elizabeth  his  wife, 
by  deed  and  fine,  mortgaged  part  of  the  said  lands  and  pre- 
mises to  Cunvin  for  500  years,  to  secure  400/.  and  interest ; 
and  on  28th  April,  1702,  the  premises  were  charged  with 
450/.  more  to  Cmivin. 


(1)  See  Cordwell  v.  Mackrill^  post  rick,  3  Atk.  293.  Goring  v.  Nash,  ib. 
515.  Sugd.  Vend.  780.  Parker  v.  188.  Uart  \.  Middlchurst,  ib.  377. 
Brook^  9  Ves.  587.   Warrick  v.  War-    Hardy  v.  Reeves,  4  Vcs.  466. 
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Senhousk       In  the  deed  of  28th  April,  1699,  it  was  declared,  that 

eIkIe  Ind         annuity  of  140/.  to  Elizabeth  should  be  suspended  till 

his  Wife,    the  determination  of  the  mortgage  term. 

On  29th  January,  1/02,  Ciirwin  assigned  the  mortgage 
term  to  Blacklock,  and  at  the  same  time  Senhouse  delivered 
over  to  Blacklock  the  settlement  of  1692,  and  took  a  receipt 
from  him  in  general    foi^  a  settlement'' 

[  287  ]  Afterwards  Blacklock  took  assignment  of  a  mortgage  of 
other  parts  of  the  said  lands  and  premises,  and  in  November, 
1707,  obtained  a  decree  of  foreclosure  against  John  Sen- 
house,  but  no  final  order  was.  made  thereon  ;  but  default 
being  made  in  payment  of  principal,  interest,  and  costs,  at 
the  time  appointed,  Blacklock  entered  upon  the  premises, 
and  continued  in  possession  as  owner  to  his  death ;  and  the 
defendants,  in  right  of  the  wife,  as  claiming  under  the  will 
of  Blacklock,  had  possession  without  interruption  till  1738, 
when  plaintiff  filed  a  bill  for  redemption,  to  which  defendants 
put  in  a  plea  of  purchaser  for  valuable  consideration,  without 
notice  :  and  then  the  plaintiff,  in  17^4,  amended  his  bill, 
and  made  title  under  the  articles  of  1684,  which  he  prayed 
might  be  carried  into  execution,  so  far  as  they  were  not 
already  executed  by  the  settlement  of  16D2,  and  insisting, 
that  by  those  articles,  John  Senhouse,  his  father,  was  only 
tenant  for  life,  with  remainder  in  tail  to  the  plaintiff;  and 
that  the  indenture  of  28th  April  1699,  declaring,  that  the 
140/.  per  annum  to  Elizabeth  should  be  suspended,  implies 
that  Elizabeth  was  entitled  to  140/.  before  that  time;  and 
as  she  appears  to  have  been  so  entitled  under  the  articles  of 
1684,  that  is  notice  of  these  articles  ;  and  therefore  praying 
an  account  of  rents  and  profits,  and  also  possession. 
Lord  Hardwicke,  Chancellor,  after  argument  at  bar  : 
There  is  no  sufficient  ground  to  decree  for  plaintiff.  It  is 
a  stale  demand.  Plaintiff's  father  lived  till  1737?  and  plain- 
tiff has  acquiesced  long  afterwards.  Notwithstanding  the 
bringing  his  bill  in  1738,  he  rested  his  bill  upon  redemption 
till  1754,  and  from  that  time  only  he  has  pursued  his  title. 
No  excuse  is  made  for  such  acquiescence  :  for  aught  appears, 
the  plaintiff  might  have  had  the  articles  and  settlement  all 
along  in  his  own  custody. 

This  is  not  a  mortgage  or  purchase  done  with  design  to 
overturn  articles  or  settlement ;  not  a  catching  bargain.  The 
money  lent  was  as  much  as  the  land  was  worth.  This  weighs 
much  with  me.    But  let  the  money  be  fairly  advanced  ;  yet 
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if  there  was  a  clear  notice  of  a  former  settlement^  the  de-  Senhouse 
fendants  must  be  affected  with  such  notice.    As  to  the  ar-      against  ^ 
tides,  nothing  but  a  counterpart  of  them  is  proved.    No  ac-  ^ts^^YipE. 
count  is  given  of  search  being  made  after  the  original  articles.     ^  -j 
It  appears  there  has  been  a  rasure  in  the  counterpart. 

The  settlement  in  1692  appears  to  be  voluntary.  The 
lease  for  a  year  is  produced,  but  the  release  does  not  appear 
to  have  been  sealed.  But  I  will  take  it  for  granted  there 
were  such  articles.  It  was  said  that  Curivin  had  notice  of 
the  articles.  The  clause  in  the  indenture  of  1699  does  im- 
port some  antecedent  right  to  the  annuity  of  140/.  in  the 
wife :  but  how  that  arose  is  altogether  in  the  dark.  If 
Curivin  had  notice,  it  would  affect  Blacklock,  who  claimed 
under  the  same  deed.  Whether  it  is  notice  sufficient,  is  the 
question.  I  apprehend  it  is  not  sufficient  notice.  (2)  No 
case  has  gone  so  far  as  to  affect  a  purchaser  with  such  con- 
structive notice  of  the  execution  of  articles;  and  I  am  of  r.       .  „„ 

^  [A  purchaser 

opinion,  that  notice  of  ancient  articles  ought  not  so  to  affect  ought  not  to  be 
a  purchaser  :  and  so  was  Lord  Macclesfield's  opinion  in  tke^oflimMe'nt 
Trevor  v.  Trevor.  (A)    But  in  case  of  notice  of  modern  ar-  articles,  biit  in 

.  .  .         case  or  notice 

tides,  the  Court  ought  to  carry  them  into  execution  against  of  modern  cir- 
a  purchaser.  It  was  argued,  that  notice  of  articles,  since  the  court  ou^ht  to 
rule  of  construing  them  and  carrying  them  into  execution  carry  them 
has  been  established,  shall  affect  a  purchaser ;  but  not  if  the  againsTa  pur-^ 
articles  were  before  such  rule  was  established,  as  was  the  chaser.  (3)] 
present  case.  In  answer  to  which  it  was  said,  that  equity  has 
always  been  the  same.  But  that  must  be  understood  accord- 
ing to  the  course  of  business.    Settlements  are  penned  at 
this  time  in  a  different  manner  than  formerly.     The  case  of 
Radnor  v.  Vandebendy  (4)  is  strong  to  prove  this.    In  the 
case  of  Henrick  v.  Jones,,  there  was  no  linal  order  of  fore- 
closure, and  therefore  it  was  insisted  that  the  redemption 
was  open  :  but  it  appearing,  that  at  the  time  of  obtaining 
that  foreclosure,  it  was  not  the  course  of  the  Court  to  have 
such  final  order,  the  objection  was  over-ruled.     Ancient  [Ancient 
grants  must  he  expomided  as  the  latu  was  at  the  time  of  ^^•^^lly^^l^^^^^nl'^ 

the  law  was  at  the  time  of  making  |hem.  {.')}] 

(A)  1  V.  W.  r)2'2.  Pozvell  v.  Price,  2  P-  Wms.  540.  V.  Cordzcell  v. 
Mackrill,  27th  and  29th  Jan.,  and  3d  Feb.  1766.  [p6st  515.]  as  to  notice  of  mo- 
dern articles. 


(2)  See  as  to  Notice,  Merton  v. 
JolUJf,  post,  311. 

(3)  See  Sugd.  Vend.  p.  730. 


(4)  1  Vern.  179,  356, 

(5)  Co.  Litt.  S  b. 


288 


CASES  IN  CHANCERY. 


Senhouse 

against 
Earle  and 
his  Wife. 

V.  Eq.  Ca.  Ab. 

334.  GoocKs 

cascy  5  Co.  60 

a. 

[*  289  ] 

Articles  of 
purchase  de- 
creed to  be  per- 
formed against 
voluntary  con- 
veyance. Leach 
V.  Dean,  1  Ch. 
Rep.  ]4:6.Parrt/ 
V.  Carwardine^ 
in  Ch.  21st  May 


making  them.  Modern  methods  of  conveyancing  are  not  to 
be  construed  to  affect  ancient  notions  of  equity. 

It  was  said^  here  was  notice  of  the  settlement  in  1692. 
But  that  is  a  voluntary  settlement^  and  not  in  pursuance  of 
the  articles^  and  therefore  could  not  hurt  the  mortgage ;  for, 
*as  against  a  purchaser  (and  a  mortgagee  is  such),  the  law 
declares  a  voluntary  settlement  to  be  void. 

As  to  the  case  cited  of  Ferrers  v.  Cherry ^  2  Vern.  384.  (6) 
the  reporter  has  mistaken  the  state  of  the  case.  I  am  inclined 
to  think  it  was  left  uncertain  on  the  face  of  the  settlement, 
whether  it  was  made  before  marriage  or  not.  I  deny  the 
authority  of  that  case. 

Bill  dismissed  without  costs. 

1778. 


(6)  See  post  314.  lleim  v.  Mill^  13  Ves.  121.  Sugd.  Vend.  632. 


Case  152.  LANGSTON  against  BLACKMGRE. 


Nov.  1755.  [Lib.  Reg.  1755,  B.  fo.  19.  nom.  Langdon  v.  Blachmore.l 

[Execution  of  On  marriage  of  George  Southcombe  with  Dorothy  his  wife, 

pointment  to 

by  indenture  of  3d  May  1648ya  leasehold  estate  was  assign- 
gSl'Th'ough  trustees,  to  the  use  of  George  Southcomhe  for  life,  re- 

it  extended  to   mainder  to  his  wife  for  life,  remainder  to  the  children  of  the 
o^hem!  ulder  "^^^r^^iage,  with  power  for  the  father  to  appoint  the  whole  or 
the  special  cir-  any  part  to  any  one  or  more  children  of  that  marriag-e,  if 
<^  ^     the  case.]        there  should  be  more  than  one.    There  were  four  children 
^  ^l^i  ^^^-^^  marriage  :  and  on  3d  May  1668,  by  deed  of  appoint- 

— ^  ^  1\  ment,  in  which  the  wife  joined,  George,  the  father,  in  con- 
'^/^  ^  ^  sideration  of  80/.  paid  to  him,  and  50/.  to  his  son  George, 

^/fjr  £/J^  by  Xe^f^w,  his  eldest  son,  and  for  other  considerations,  ap- 
pointed the  estate  to  trustees,  as  to  one  moiety  to  the  use  of 
himself  for  life,  remainder  to  the  use  of  Letvis  for  life ;  and 
as  to  the  other  moiety,  immediately  to  the  use  of  Lewis  for 
life  ;  remainder  as  to  the  whole  to  such  wife  as  Lewis  should 
marry,  for  her  life ;  remainder  to  the  issue  of  the  body,  or 
child  or  children,  of  Lewis  ;  and  for  want  of  such  issue,  to 
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the  use  of  the  other  sons  of  George  Southcomhe  the  father^  Langston 
and  of  their  sons  or  issue  male,  or  of  such  one  or  more  of  against 
such  other  sons  of  the  said  George  Southcomhe  to  whom  Blackmore. 
Lewis  by  deed  or  will  should  give  or  dispose  of  the  same ; 
and  for  want  of  such  issue  male,  to  the  executors  or  assigns 
of  Lewis,  for  the  residue  of  the  term. 

Lewis  died  without  issue.  John  was  the  only  surviving 
son,  and  afterwards  died,  leaving  a  son  and  a  daughter.  The 
son  is  dead,  and  the  daughter  is  plaintiff,  and  brought  this 
bill,  to  be  relieved  against  the  appointment. 

Several  objections  were  made  to  the  appointment  by  Mar- 
ray,  Attorney- General.    Pratt  v.  Jones,  [  290  ] 

1st,  That  it  is  founded  in  corruption.  It  ought  to  be  a 
pure  gift  for  the  benefit  of  Lewis,  and  no  consideration  ought 
to  be  taken  for  the  appointment. 

2d,  That  George  Southcomhe  was  confined  as  to  the  ob- 
jects, that  is,  to  the  children  personally ;  and  could  not  give 
any  part  or  interest  to  the  issue  of  the  children. 
*  3d,  That  the  remainder,  in  default  of  issue,  is  given  to  the 
other  sons  of  George  Southcomhe  generally,  which  is  not 
warranted  by  the  power ;  for  that  confines  the  appointment 
to  the  sons  of  that  marriage,  and  the  generality  of  the  ap- 
pointment will  let  in  sons  of  a  second  marriage. 

Lord  Hardwicke,  Chancellor,  stopped  the  counsel  for  [A  father hav- 
the  defendants,  and  said  it  was  a  very  plain  case.    I  agree,  appoin°meit°^ 
that  the  father  cannot  take  any  benefit  to  himself,  but  must  amongst  chii- 
appoint  to  a  child  or  children,  and  cannot  give  any  part  or  take 'any  bene- 
interest  to  a  stranger.    But  if  a  further  advantao-e  is  ffiven      himself,  but 

,  °  o  o  must  appoint 

to  the  child  than  he  could  have  had  under  the  power,  and  to  a  chiki  or 

the  father  sells  to  the  child  part  of  his  own  interest  in  the  f^'Jin^ryve"^ 

estate  ;  this  Court  will  not  weigh  the  quantum  of  the  consi-  ^^y  interest  to 

deration  paid  for  it,  whether  it  was  adequate  to  the  advantage.  ^g^|t^jf°^^f^|r 

In  the  present  case,  the  mother's  right  to  a  moiety  is  given  thcr  advantage 

is  given  to  the 
child,  than  he 
could  have  un- 
der the  power, 
and  the  father 
soils  part  of 
his  o\vn  in- 
terest, the  Court  will  not  weigh  the  consideration.] 


(1)  See  Lane  v.  Page^  ante^  233. '  andcr^  2  Ves.  G40.    Dillon  v.  Dillon^ 
Drudenell  v.  Elwes^  1  East  442.   7    I  B.  &  B.  77.    Roberts  v.  Dixnwll^  2 
Ves.  Jun.  382.    Brisfozo  v.  Warde^  2    Kq.  Ca.  Abr.  G08.  pi.  19. 
Ves.  Jun.  336.    Alexander  v.  Alex^ 


up,  and  she  has  joined  in  the  appointment.  The  sum  of  50/. 
paid  by  Lewis  to  his  brother  George  is  to  be  considered  as 
part  of  the  appointment.  In  Thiuaytes  v.  Dye,  2  Vern.  80. 
there  was  such  a  power,  and  the  father  appointed  a  rent- 
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Langston    charge  out  of  the  estate  to  the  youngest  son,  and  in  a  certain 

against     event  500/.  a-piece  to  his  two  daughters  ;  and  held  a  good 

Blackmore.  '  a.  . 

appointment. 

[  291  ]  To  2d  Question.  The  appointment  to  Lewis  and  his 
family  with  his  consent  is  good ;  for  if  it  had  been  to  Lewis 
absolutely,  he  might  immediately  afterwards  have  settled  it 
in  that  manner.  This  court  never  set  such  an  appointment 
aside.  (2) 

To  3d  Question.  Several  answers  may  be  given  to  this 
objection. 

1  St,  If  it  had  been  in  the  power  of  George  Southcombe  to 
appoint  to  any  other  of  his  sons,  in  default  of  issue  oi Lewis  ; 
yet  that  must  be  taken  to  mean  such  sons  as  were  then 
existing. 

The  appointment  was  forty  years  after  the  power,  when 
George  Southcombe  was  old,  had  several  children  by  his  then 
wife,  and  not  likely  to  have  any  by  a  second  wife. 

Bill  dismissed  with  costs. 

(2)  The  principle  upon  which  such  if  made  with  the  concurrence  of  the 

an  appointment  is  supported  in  equity  husband.  See  WhitcY.St.  Barbe^  1  Ves. 

is,  that  it  operates  first  as  an  appoint-  &  B.  399.  Routledge  v.  Dorril,  2  Ves. 

ment  to  the  child,  and  secondly,  as  a  jun.  357.  Alexander  v,  Alexander^  2 

settlement  by  him  ;  for  the  same  reason  Ves.  sen.  640.   Brystow\.  TVarde,  2 

an  appointment  of  personalty  to  the  Ves.  jun.  336.   Tucker  v.  Sanger,  1 

children  of  a  married  daughter,  who  is  M'Clel.  451. 
herself  the  object  of  the  power,  is  valid, 


^^se  153.  LAMPREY  against  ROOKE. 


^^irss!^""'  [Lib.  Reg.  1755.  B.  fo.  75.] 


[If  lands  were  BiLL  for  tithes  of  lands  in  the  parish  of  Stonar,  in  Kent. 

o^fT-reatlr  The  defendant  by  her  answer  insisted,  that  the  lands  were 

monastery  at  part  of  the  possessions  of  the  monastery  of  St,  Austen,  one 
tion,  and  no        ^he  greater  monasteries,  and  were  discharged  of  tithes. 

evidence  of  payment  of  tithe,  they  shall  be  considered  discharged.] 

Lord  Hardwicke,  Chancellor,  was  clearly  of  opinion. 
That  if  lands  appear  to  have  been  part  of  the  possession  of 
any  of  the  greater  monasteries  (which  were  dissolved  by 
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stat.  31  Hen.  8.),  and  there  is  no  evidence  of  the  payment  of  Lamprfy 
tithes  for  those  lands  at  any  time  ;  Courts  will  consider  them  against 
as  discharged  by  some  way  or  other,  before  the  dissolution^  Rooke. 
in  the  hands  of  the  abbot,  &c.:  and  that  it  is  sufficient  to  Th 

or  

allege^  that  they  were  part  of  the  possessions,  &c.  and  were  land  b 
at  the  time  of  the  dissolution^  by  prescription,  composition,  ^^^^^^^^ 
or  by  other  lawful  ways  and  means,  discharged  from  payment  as  havina: 

of  tithes.  (1)  onrofthe''^ 
greater  monasteries.  2  Co.  48.  b.  Archbishop  of  Canterbury's  case,  Cro.  Ei.  206 


c  manner 
insisting  on 
einsr 


(1)  The  following  statement  of  the 
facts  and  pleadings  in  this  case  is  taken 
from  the  Registrar's  Book. 

The  bill  stated  that  the  manor  of 
Stonar,  and  the  advowson  or  right  of 
patronage  and  presentation  to  the  rec- 
tory and  parish  of  Stonar^  were  an- 
ciently the  pro])erty  and  part  of  the 
possessions  of  the  abbot  and  convent 
of  the  monastery  of  St,  Augustine, 
situate  without  the  walls  of  Canter- 
bury^ having  been  granted  them  by 
King  Canute  and  afterwards  confirm- 
ed to  them  by  William  I.  but  that 
the  rectory  of  Stonar^  which  was  co- 
extensive with  the  said  manor,  and 
comprized  all  the  lands  within  the  said 
manor,  and  the  tithes  belonging  to  the 
said  rectory,  which  were  all  the  tithes 
of  the  lands  within  the  said  manor  and 
rectory,  were  always  held  separate  and 
distinct  from  the  said  manor,  the  same 
never  having  been  granted  or  in  any 
way  appropriated  to  the  said  abbot  and 
convent,  and  that  the  said  tithes  or 
some  composition  in  lieu  thereof  was 
always  received  and  enjoyed  by  the 
rector  of  the  said  parish  of  Stonar  for 
the  time  beiiig  ;  that  the  said  monastery 
was  dissolved  in  the  reign  of  King 
Henry  the  8th.  and  that  the  said  manor 
and  advowson  of  said  rectory  became 
vested  in  the  crown,  and  continued  so 
till  5  &  6  Philip  &  Mary,  when  it  was 
granted  to  one  Michael  Crispe,  and 
his  heirs  for  ever;  that  during  the  time 
the  said  manor  Stonar,  and  the  said 
right  of  presentation  belonged  to  the 
said  abbey  and  convent,  when  and  as 
often  as  a  vacancy  occurred  the  said 
abbey  and  convent,  presented  a  clerk 
to  be  rector  of  the  church  of  the  afore- 


said parish  of  Stonar,  who  was  duly 
instituted  and  inducted  and  enjoyed 
the  said  rectory,  and  received  the  tithes 
thereof,  or  some  composition  in  lieu 
thereof ;  that  the  said  abbot  and  con- 
vent continued  so  to  present  during 
the  whole  time  they  were  in  posses- 
sion of  the  said  manor,  &c.  and  that 
the  crown  and  its  grantees  had  con- 
tinued since  from  time  to  time  to  pre- 
sent thereto,  and  particularly  in  the 
year  1763,  one  R.  White  was  instituted 
and  inducted  on  the  presentation  of  W. 
Crispe,  in  whom  the  right  of  presen- 
tation then  was,  and  received  the  tithes 
of  the  said  parish,  down  to  1784;  that 
no  ecclesiastical  duty  or  service  had 
been  performed,  except  by  the  plaintiff, 
within  the  memory  of  man,  in  the  said 
parish,  for  want  of  a  church  or  proper 
place  of  worship,  that  the  church  which 
formerly  stood  within,  and  belonged  to 
the  said  parish,  having  been  many  y<'ars 
"before  totally  demolished  by  an  inun- 
dation of  the  sea,  no  person  had  been 
presented,  instituted,  inducted,  to  said 
church  since  the  death  of  said  B.White, 
178  J,  and  that  the  said  rectory  continu- 
ed vacant  from  his  death  until  the  plain- 
tiff was  instituted  thereto  ;  that  (hejiro- 
prietors  of  the  said  lands,  had,  since 
1784,  taken  the  tithes  of  said  lands,  that 
the  presentation  to  the  said  rectory  had 
belonged  to  the  persons  entitled  to  the 
said  manor,  and  that  (hey,  to  avoid  pay- 
ment of  the  tithes,  had  not  pres(>nt<>d 
any  clerk  to  the  said  rectory ;  that 
the  same  therefore  becauK^  lapsed  to 
'Crown,  by  whom  the  plaintitVwas  dniv 
])resented  in  1752,  and  duly  instiUiled 
and  indui'ted,  and  thereby  became 
entitled  to  the  tiMu  s,  both  grrat  and 
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small,  within  the  said  parish;  that  Sir 
G.  Rook,  in  1790,  purchased  the  said 
manor,  and  all  the  demesne  and  other 
lands  thereunto  belonging,  being  all  the 
lands  and  premises  whatever,  situate 
within  said  parish  of  Stonar^  and  also 
the  advowson  and  patronage  of  the  said 
rectory  :  that  the  defendant,  Frances 
Rook^  was  under  the  said  Sir  G.  Rook^ 

now  entitled  to  all  the  saidlands,  -and 

the  bill  then  prayed  an  account  of  tithes 
against  the  defendant  in  respect  of  the 

said  lands.  The  defendant,  by  her 

answer,  denied  that  the  plaintift  v/as 
rector  of  any  parish  or  place  wherein  her 
lands  or  possessions,  commonly  called 
Stonar  Marshy  or  any  other  lands  that 
fjhe  possessed  were  situate,  "  and  saith 
"  she  hath  heard  and  believes,  that  in 
"  the  time  of  Edw.  II.  and  Edw.  III. 

there  was  a  small  ville  or  town  by  the 
"  sea  side,  near  to  Ramsgaie,  called 
"  East  Nore,  or  Stonar,  that  the  same 
"  is  now  in  that  part  of  the  sea  called 
"  Pegwell  Bai/^  and  she  believes  that 
the  same  may  have  been  the  manor 
"  that  the  abbot  and  convent,  in  the  bill, 
is  mentioned  to  have  possessed ;  and 
"  believes  that  the  said  Ville  of  East 
"  iVore,  otherwise  Stonar^  is,  by  several 
ancient  records,  distinguished  from 
the  said  lands,  called  Stonar  Marsh  ; 
"  and  such  lands  called  Stonar  Marshy 
"  were,  as  this  defendant  believes,  in 
"  possession  of  the  abbot  and  convent 
"  of  Saint  Augustine^  without  the  walls 
of  Canterbury,  until  the  dissolution 
of  the  said  convent  in  the  reign  of 
"  King  Henry  the  8th,  when  they  came 
into  possession  of  the  crown,  and  are 
"  now  belonging  to  the  defendant :  and 
"  this  defendant  insists  that  the  said 
"  land  so  belonging  to  her,  were  then, 
"  and  do  still  remain,  discharged  from 
"  all  tithes ;  nor  can  it  be  found  in  any 
"  account  of  the  possessions  of  the  said 
"  abbot  and  convent,  taken  at  the  time 
of  the  dissolution,  that  any  mention  is 
made  of  any  parish,  manor,  or  rectory 
of  Stonar^  or  any  church  or  chapel  of 
"  ministery,  or  any  stipends  for  a  mi- 
"  nister,  which  this  defendant  is  ad- 
vised,  and  believes  would  have  been 
the  case,  had  any  such  been  then  in 
"  being,  as  there  is  mention  made  of  a 


"  small  rectory,  called  Stonar  of  16/.  a 
"  year,  belonging  to  the  said  Abbot  and 
"  Convent :  and  she  saith,  that  the  said 
"  lands  which  she  is  now  possessed  of  in 
"  Stonar  Marsh,  were  formerly  in  the 
"  possession  of  the  Abbot  and  Convent 
of  St.  Augustine,  until  the  dissolution 
"  of  the  said  monastery,  in  the  reign  of 
"  Henry  the  8th.,  when  they  came  to 
"  the  crown,  and  after  by  grant  descent 
"  or  bona  jide  purchase  became  vested 
in   this  defendant,  and  defendant 
"  therefore  insists  to  hold  the  said  land 
"  in  the  same  manner  and  with  the  like 
privileges,  immunities,  discharges  and 
advantages,  as  they  came  from  the  said 
Abbot  and  Convent  to  the  crown,  at 
>^  the  dissolution  of  the  said  monastery, 
it  being  one  of  the  greater  monasteries, 
and  dissolved  by  the  Stat.  31  Hen. 
8th.,  and  according  to  the  intent  of 
the  royal  grant  of  the  said  lands,  and 
this  defendant  believes,  (that  it  ap- 
"  pears  by  an  ancient  record),  that  the 
said  lands  now  belonging  to  the  de- 
"  fendant  are  in  the  manor  of  Minster, 
and  are  not  in  the  said  record  men- 
"  tioned  to  be  in  the  said  pretended 
parish  of  Stonar^  and  never  were  tax- 
ed  as  belonging  to  any  such  parish  in 
"  any  ancient  accounts  that  have  been 
"  taken  of  the  parishes  of  England  :  be- 
"  lieves  that  no  Ecclesiastical  person  has 
"  ever  been  on  any  occasion  as  minister, 
"  or  incumbent  of  the  said  place  where 
"  the  said  lands  and  premises  belonging 
to  this  defendant  are  situated,  that 
any  clergyman  did  perform  any  one 
"  act  or  duty  of  his  ofiice  within  the 

"  circuit  of  the  said  lands."  The 

only  evidence  mentioned  in  the  L.  R.to 
have  been  read,  were  the  crown  minis- 
ter's accounts,  29  and  30  Hen.  8th. 
Copies  of  the  institution  and  induction 
of  several  rectors  of  Stonard  from  1 534 
and  1663.  Copies  of  the  accounts  of 
visitation  of  the  Archdeacon  of  Canter- 
bury, from  1587  and  1667,  and  the 
surrender  of  the  possession  of  the  mo- 
nastery to  the  crown.  At  the  hear- 
ing the  following  issue  was  directed, 
"  whether  the  lands,  the  tithes  whereof 
"  are  demanded  in  this  .cause,  were 
"  held  by  the  abbot  and  convent  of  St. 
"  AujTUStine  at  the  time  of  the  dissolu- 
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"  tion  of  the  aforesaid  abbey,  and  for 
"  time  whereof  memory  of  man  is  not 
to  the  contrary,  discharged  and  ac- 
quitted  from  the  payment  of  tithes. 
"  The  plaintiff,  to  admit  that  the  lands 
"  were  part  of  the  possessions  of  the 
"  said  abbey,  at  the  time  of  the  dis- 
"  solution,  and  that  the  abbey  was  one 

"  of  the  greater  abbeys."'  After  two 

trials  and  verdicts  for  the  defendant, 
the  bill  was  finally  dismissed  with  costs, 
both  at  law  and  in  equity.  L.  R.  1756. 

B.  fo.  283.  Possession  by  a  greater 

monastery  at  the  dissolution  31  H.  8. 
coupled  with  evidence  of  a  subsequent 
non  decemando  is  sufficient  to  constitute 
a  prima  facia  case  of  discharge,  Don- 
nison  v.  Elsley^  3  Eagle  &  Young,  1393. 
Clavill  V.  Oram^  3  Eagle  &  Young, 
1369.  Mathews  v.  Fitch^  ib.  1239. 
Ingram  v.  Hackston,  ib.  1242,  S.  C. 
Gwill.  819.,  for  if  no  tithes  have  been 
paid  since  the  stat.  then  it  shall  be  in- 
tended that  no  tithes  were  paid  before. 


Priddle  v.  Napper^  1  Eagle  &  Young, 
213.  Slade  \.  Drake,  ih.  319,  See 
Archbishop  of  York  v.  Stapleton,  2 

Eagle  &  Young,  83.  And  it  is  not 

necessary  to  shew  possession  of  the  land 
by  the  monasteries  at  the  time  of  me- 
mory. Donnison  v.  Elsley,  3  Eagle  & 
Young,  1393.  See,  however,  M«rMfm  v. 

Smith,  3  Eagle  &  Young,  1073.  That 

a  general  allegation  of  discharge  is  suffi- 
ficient  in  an  answer,  see  Nash  Y.MollinSy 
1  Eagle  &  Young,  100.  Greeny, Balser^ 
ib.  113.  Button  Y.  Long,  139,  Slade 
V.  Drake,  ib.  314.  Page's  case,  ib. 
438.  CollardY.  Newton,  526.  Hanking 
v.  Gay,  ib.  744.  Mathews  v.  Fitch, 
3  Eagle  &  Young,  1239.  See  Harkham 
V.  Smith,  3  Eagle  &  Young,  1071,  and  see 
The  Parson  of  Peykirk^s  case,  1  Eagle 
&  Young  66.  and  the  Vice  Chancellor, 
Sir  J. Leach,  also  held,  that  such  a  ge- 
neral allegation  was  sufficient  in  a  bill  to 
establish  an  exemption.  Cook  v.  Butty 
3  Eagle  &  Young,  1060. 


PATTERSON  against  SLAUGHTER.  [  292  ] 
  Case  154. 

[Lib.  Reg.  1755.  A.  fo.  230.]  19th  d.^. 

  1755. 

Bill,  claiming  the  remainder  in  fee  after  an  entail  spent.  A  defendant,  ^ 
The  defendant  put  in  an  answer,  and  insisted  on  a  fine  ^nl\^\lT&n- 

swcr,  discovers  a  new  title  ;  and  on  petition,  the  answer  ordered  to  be  taken  off  the  file,  and  jl  n 
the  new  matter  added.  (1)  S'^J' 


(1)  See  Pearce  v.  Grove,  ante  65. 
Alpha  V.  Pay  man,  1  Dick.  33.  Verney 
V.  Macnamara,  1  Bro.  C.  C.  419.  But 
by  the  present  practice  a  defendant  is 
not  allowed  to  amend  his  answer,  but 
on  a  proper  case  made  out  is  permitted 
to  file  a  supplemental  answer,  Jennings 
v.  Merton  Coll,  «  Ves.  79.  Doldcr 
V.  Bank  of  England,  10  Ves.  285. 
Strange  v.  Collins,  2  V.  &  B.  163. 
Edzcards  v.  M'Leay,  ib.  256.  Mitf. 

Plead.  26,5.  In  'hrcnch  v.  Miles,  4 

Mad. 404.  a  supplemental  schedule  to  an 
answer,  was  allowed  to  be  put  in  after 
a  decree.  See  the  ground  for  the 


modern  practice  stated  by  Lord  Eldon 
in  Curling  v.  Tozcnsend,  3  9  Ves.  630, 

"  A  supplemental  answer  is,  however, 

only  permitted  on  some  strong  ground, 
as  fraud  and  the  like  ;  but  not  on  negli- 
gence, and  the  party  must  state  specili- 
cally  what  is  to  be  put  on  the  record. 

ib.-  As  to  tlie  necessary  affidavit  in 

such  cases,  see  IVeils  v.  IVood,  10  Ves. 

,402.  For  cases  of  mistake  in  tlie 

////(•  to  an  ansv/er,  see  Gri/Jcih  v.  IVood, 
1 1  Ves.  62.  Peacock  v.\/)//At  of  Bed- 
ford, 1  V.  &  B.  186.  IVhite  v.  Godbold, 
Madd.  269. 
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Patterson 

against 
Slaughter. 


[  293  ] 
Explanation 
of  Lord  Ba- 
con's rule 
with  respect 
to  bill  of  re- 
view, on  dis- 
covery of 
new  matter.(2) 


having  been  levied  by  one  of  the  remainder  men  in  tail,  and 
claims  under  him;  and  now,  before  replication  filed  peti- 
tioned for  leave  to  take  the  answer  off  the  file,  and  to  put  in 
a  new  answer,  and  thereby  insist  on  the  person  under  whom 
he  claims  being  a  purchaser  for  valuable  consideration,  with- 
out notice  ;  and  to  support  his  petition,  made  an  affidavit 
that  this  new  title  was  not  discovered  till  after  he  had  put  in 
his  answer.  And  it  was  argued  by  the  defendant's  counsel 
to  be  reasonable;  and  said,  that  the  new  title  was  incon- 
sistent with  the  former ;  and  that  otherwise,  the  defendant 
could  not  have  justice  done  him,  or  would  be  put  to  bring  a 
bill  of  review  with  supplemental  matter,  which  would  be  a 
great  hardship  upon  him. 

Lord  Hardwicke,  Chancellor : 

This  is  an  application  primed  impressionis,  it  being  to  take 
the  answer  off  the  file,  and  to  put  in  a  new  answer :  there 
having  been  some  few  to  rectify  mere  mistakes  in  an  answer, 
whether  of  the  clerk  in  transcribing,  or  of  the  party  himself ; 
and  those  have  been  granted  with  great  reluctance  and 
caution.    And  yet  suppose  the  ground  of  this  application  to 
be  true  (and  it  must  be  taken  so,  as  it  is  not  denied),  there 
is  reason  in  the  thing,  and  the  defendant  ought  some  how  or 
other  to  get  at  it.    As  it  now  stands,  the  defendant  cannot 
give  proof  of  the  latter  title,  because  it  is  not  pleaded  or 
alleged  in  his  answer.    It  was  said  at  bar,  on  the  behalf  of 
the  defendant,  that  to  let  matters  stand  as  they  do,  would  be 
to  mislead  the  court  to  decree  on  a  wrong  case;  and  after- 
wards the  defendant  might  bring  a  bill  of  review  with  sup- 
plemental matter ;  which  would  be  an  hardship  upon  him, 
when  by  the  present  method  he  might  have  the  right  deter- 
mined.   In  my  opinion,  the  defendant  would  in  such  case 
be  in  a  worse  condition  than  his  counsel  represent  him ;  for 
I  am  apprehensive  he  could  not  attain  the  end  by  a  bill  of 
review.    Lord  Bacon  s  rule  has  these  words  :    In  case  such 
7iew  matter  came  to  the  knowledge  of  the  party  after  the  de- 
cree,  and  could  not  have  been  made  use  of  in  the  cause  at  the 
time  of  the  decree  made.    They  are  dark  in  themselves,  and 
a  construction  has  been  put  upon  them  j  that  is,  "  that  came 
"  to  the  knowledge  of  the  party  after  publication  passed.'' 

All  the  bills  of  review  I  recollect  to  have  known  were  of 
new  matter,  to  prove  what  was  put  in  issue.  Lord  Effing- 
ham's case  (3)  was  so ;  he  claimed  under  an  old  entail ;  and 


(2)  See  Young  v.  Keighly]  16  Ves.  348. 


(3)  1  Ves.  sen.  430. 
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though  he  afterwards  made  title  under  a  different  entail,  yet  Patterson 
the  issue  was  as  claiming  under  some  old  entail  generally.  against 
In  the  present  case,  it  is  not  new  matter  to  prove  what  was  daughter. 
put  in  issue,  but  to  prove  a  title  that  was  not  in  issue ;  and 
therefore  the  defendant  would  not  be  entitled  to  a  bill  of  re- 
view.   Q.  What  is  to  be  done  ? 

I  am  of  opinion,  the  Court  ought  not  to  let  the  answer  be 
taken  off  the  file,  and  a  new  one  put  in ;  for  if  the  plaintiff 
apprehends  he  can  have  advantage  of  any  admission  in  the 
answer,  the  Court  cannot  take  it  from  him. 

Two  methods  have  been  proposed:  1st,  For  defendant  to 
file  a  cross  bill :  2d,  To  put  in  a  further  answer. 

As  to  1st,  The  title  of  a  purchaser  for  valuable  consideration  [Title  of  pur- 

Tf     i        1    •     •  lie  chaser  for  va- 

is  not  ground  for  relief,  though  it  is  a  good  deience.    Be-  luable  consi- 
sides,  the  proofs  in  the  cross  cause  could  not  be  made  use  of  goo^^^^gfe'nce^ 
in  the  original  cause,  the  same  matter  not  being  in  issue.       but  is  not 

As  to  2d  :  Further  answers  are  in  all  cases  put  in  at  the  f^i^^Q 
instance  of  the  plaintiff,  as  on  exceptions,  or  motions  to 
amend. 

I  am  afraid  to  give  encouragement  to  applications  of  this 
kind.  I  had  rather  do  as  has  been  done,  and  is  consistent 
with  the  rule  of  law,  which  is,  that  you  cannot  withdraw  a 
plea,  and  put  in  another;  but  the  Court  will,  on  motion, 
give  leave  to  amend  the  plea. 

Let  the  answer  be  taken  off  the  file,  and  this  new  matter  [  294  ] 
be  added  by  way  of  addition,  on  payment  of  the  costs  of  this  q'^^^^^^^^iJ' 
application,  and  of  the  amendment.  Jan.  2  Vern. 

434. 


Ex  parte  ARMITAGE  and  Others. 


[No  Entry.] 


Petition  to  quash  a  writ  of  ad  quod  damnmn,  and  the  inqui- 
sition taken,  and  return  made  upon  it.    The  case  was  : 

Mr.  Charles  Brandling  obtained  a  writ  of  ad  quod  dam- 
num, to  lay  down  timber,  wood,  and  other  materials,  for  a 


lie  to  change  the  condition  of  a  way.  (1) 
required. 


Case  155. 

In  Chancerv, 
20th  Jan.  1756. 
Lincoln's  Inn 
Hall. 


Q.  Whether  a 
writ  of  (1(1  quod 
(I  a  mil  ID)  I  will 


Writ  quashed  for  insufficiency  in  the  equivalent 


(1)  See  Ex  parte  Vennor,  3  Atk.  373.  It  is  by  the  stat.  55  Geo.  3.  c. 
772.  Rex  v.  Just,  of  Essex,  1  B.  &  A.    68.,  enacted,  tliat  it  shall  be  lawful  for 
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Ex  parte    Waggon-way^  of  the  length  of  320  yards,  &c.  in  a  certain 
Armitage  lane  called  Woodhouse-hill  Lane,  in  the  county  of  Durham, 
and  Others,       ^^^^       j^jg  j^^jj^g        assigns,  make  good  and  keep  the 
same  in  repair,  as  long  as  he  and  they  should  use  the  same. 
Lord  Chancellor,  after  argument  at  bar  : 
The  exceptions  to  the  writ  and  inquisition  come  under 
three  heads  ; 

1st,  That  such  a  writ,  not  to  turn,  but  to  change  the  con- 
dition of  a  way,  is  unprecedented. 

2d,  If  such  writ  might  be,  this  is  bad,  because  the  condi- 
tion on  which  it  is  granted  is  too  uncertain ;  and  that  the 
condition  is  the  only  compensation  to  the  King  and  his  sub- 
jects for  making  such  change. 

3d,  That  it  is  not  a  case  within  the  stat.  8th  and  9th 
W,  3. ;  and  the  proceedings  before  the  sessions  on  the  ap- 
peal were  coram  non  judice,  and  void. 

As  to  the  1st  and  3d,  I  shall  not  give  any  opinion  upon 
them,  but  found  my  judgment  on  the  2d  exception. 

The  1st  is  a  point  of  great  consequence  with  respect  to 
the  prerogative  of  the  Crown. 

The  third  respects  the  jurisdiction  of  the  Quarter  Sessions. 
This  is  not  a  writ  for  inclosing  a  highway,  but  for  changing 
[  295  ]  the  condition  and  quality  of  it.  As  at  present  advised  (though 
I  do  not  mean  to  give  a  judicial  determination),  I  think  it  is 
not  within  the  act  of  parliament. 

To  2d  exception : 

[fa  all  cases  of  1^  all  cases  of  writ  of  ad  quod  damnum,  whether  to 
ad  quod  dam-    change  au  old  way  for  a  new  one,  or  to  alter  the  condition 

num  to  change  j  y 

a  way,  or  alter  of  a  Way,  the  new  way,  or  way  so  altered,  must  be  to  all  in- 
the^new'or  ai-  ^^"^^  purposes  as  beneficial  to  the  King  and  subjects  as 
tered  way  must  the  old  way  was  before.    And  so  is  Cro.  Car.  266.  the  King 

be  as  benefi-  ^..^  , 

cial  as  the  old    V.  fVard, 

If  a  robbery  is  committed  on  the  new  way,  an  action  will 
lie  for  it  on  the  stat.  Winchester. 

The  parishioners  will  be  obliged  to  repair  the  new  way,  as 
they  Were  the  old. 

Q.  Whether  the  condition  here  will  answer  these  purposes 
with  sufficient  certainty  ? 


any  person  or  persons  aggrieved  by  any    plaint  by  appeal  to  the  Justices  of  the 
inquisition  taken  on  any  such  writ  of   Peace  at  the  Quarter  Sessions. 
ad  quod  damnum^  to  make  his  com- 


CASES  IN  CHANCERY. 


295 


It  is  necessary  there  should  be  a  certainty  as  to  the  per-  Ex  parte 
sons  liable  to  the  repairs  of  the  way.  Armitage 

If  nobody  else  is,  the  parishioners  in  general  are  liable  to  Others, 
the  repairs  of  highways  3  that  is  a  perpetual  charge.  IfL^is^the 

parishioners  in  general  are  liable  to  repairs  of  highways.  (2)] 

Private  persons  may  be  liable  ratione  tenurce.    That  is 
also  perpetual. 

So  they  may,  by  inclosing  part  of  the  way  on  the  one  '^^'^g^^y  J^^' 
or  on  both  sides,  be  liable  to  the  repair  of  the  whole,  or  closing  part  of 
of  part.    That  is  only  a  temporary  charge  until  the  in-       or  both^^^ 
closures  are  thrown  open.    2  Saund.  160.  the  King  v.  sides  may  be 

,  .  liable  to  repair 

Stoughton,  the  whole  or 

In  the  present  case,  it  was  intended  to  lay  a  charge  of  part. (3)] 
repairing  on  B.  and  his  heirs,  similar  to  the  case  of  in- 
closing and  narrowing  the  highway.  But,  suppose  it  should 
be  foundrous,  who  can  tell  what  is  a  sufficient  non  user  to 
discharge  B.  and  his  heirs  from  the  repairs  ?  On  an  indict- 
ment against  him,  he  may  be  acquitted  for  want  of  evidence 
of  'user ;  on  an  indictment  afterwards  on  the  parish,  they  [  296  ] 
may  be  acquitted  on  a  slight  evidence  of  his  continuing  to 
use  the  way.  It  is  not  like  the  case  of  inclosing  and  narrow- 
ing the  road;  for  the  throwing  the  inclosure  open  afterwards 
is  a  notorious  thing  to  the  whole  country. 

Several  answers  were  offered  at  bar  : 

1st,  It  was  compared  to  the  case  of  narrowing  a  way ; 
but  that  can  be  only  by  the  owner  of  the  soil.  Brandling 
is  not  so  here  ;  if  he  was,  it  would  be  a  still  further  objec- 
tion. The  owner  of  the  soil,  in  narrowing  a  way,  does  it  by 
common  law  right,  and  it  is  always  open  to  be  tried  whether 
what  he  has  done  is  lawful ;  but  after  this  writ  is  executed, 
and  grant  made  upon  it,  it  is  not  so. 

2d,  Said,  It  would  have  been  ffood  without  any  condition  If  there  are  two 

T  •        1    11  •  •  mi  1  ways  to  the 

at  all,  and  the  condition  shall  not  vitiate  :  I  hat  where  there  same  place,  one 

are  two  ways  to  the  same  place,  a  writ  of  ad  quod  daimmm,  °pon^"\vri?' 

and  licence  upon  it,  may  be  granted  to  inclose  the  one  of  of  ad  quod 

them,  without  obliging  the  party  to  set  out  another  way.  by'jrc'tMKMK? 

But  I  cannot  admit  this  writ  would  have  been  ffood  without  stopt  up,with- 

T  •  ri^i  T  •        -1  •  °"t  requiring 

any  condition.    Ihe  condition  is  the  compensation  to  the  the  party  to 
King  and  his  subjects,  for  the  detriment  which  might  other-  sc^t^out  another 

But  a  writ  of  ad  quod  damnum  is  not  good  in  general,  without  a  condition  for  compensation. 

(2)  Rex  \.  Inhabitants  of  Sheffield^  East.  86.  Burn's  Just.  2  vol.  320. 
2  T.  R.  106.  Anon.  Lord  llayra.  725.    24  ed. 

Rex  V.  Mai/or^  S^-c,  of  Liverpool  3       (3)  Ilawk.  c.  76.  s.  6,  7. 
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Ex  parte  wise  happen  to  them.    Lord  Vaugharis  opinion,  in  the  case 

Armitage  Qf  2^homas  v.  Sorrel,  fo.  341.  was  only  a  general  obiter 

and  Others,  ^^-^^^^^^    Three  precedents  were  cited  out  of  the  Register,  of 

neral  wrifof  siich  writs,  without  a  Condition  :  they  are  printed  short  with 
ad  quod  dam-  But  I  am  of  Opinion,  that  under  a  general  writ  of 

wMWi  without  r  7  ^  ,.  .        .  , 

specifying  any  ad  quod  damnum,  without  specifying  any  condition  m  the 

Imy^mly'^nl  ^^^^^       J^^Yj      virtue  of  the  words,  qualiter  et  qiiomodo, 

it  would  be  to  may  find  it  would  be  to  the  damage,  unless,         and  the 

&c.,^a^ndThe  Condition  may  be  afterwards  added  in  the  grant.    In  the 

beadded^irrhe  P^^^^'^*  case,  the  Writ  requires  that  there  be  an  equivalent, 

grant.]  but  that  is  not  sufficiently  certain  :  therefore  let  the  writ  and 

[By  the  prac-  inquisition  be  quashed.    As  this  is  a  iudfirment,  and  by  the 

tice  of  the  ^  ^  ,     V.  .1  ^    ,       .         /  ^  . 

Petty  Bag,  no  p^acticc  oi  the  Fetty  -Bag,  no  judgment  can  be  given  but  in 

judgment  can  x^Q^m  time,  let  it  be  drawn  up  the  next  term. 

be  given  but  in  '  ,  ^ 

terra  time.] 


[  297  ]  parte  OURSELL,  in  the  Matter  of  JULIANS, 

Case  156.  Bankrupts. 


21st  Feb.  1756.  [Order  Book,  Vol.  31.  p.  311.] 


Oi/tisELL,  who  resided  at  Paris,  dealt  with  Julian  and  hig 
son,  in  drawing  and  re-drawing  bills  of  exchange.  The 
Julians,  at  the  time  of  their  bankruptcy,  were  greatly  in- 
debted to  Oursell  on  balance.  Oitrsell  had  remitted  to  the 
Julians  several  bills  which  were  accepted ;  but  before  pay- 
ment they  became  bankrupts,  and  the  assignees  under  the 
commission  received  the  bills,  when  due,  from  the  acceptors. 
And  now  Oursell  petitioned  Lord  Chancellor  to  compel  the 
assignees  to  repay  the  money  received  on  those  bills  ;  and 
that  if  any  of  them  remained  unpaid,  they  might  be  pro- 
duced, and  delivered  to  the  petitioner.  (1) 

(1)  The  petition  stated,  that  the  pe-  and  for  that  purpose  the  petitioner  drew 

titioner,  who  resided  in  Paris,  employ-  bills  of  exchange  upon  them  payable  at 

ed  the  bankrupt  and  his  late  partner,  future  times,  and  used  to  remit  them 

deceased,  as  joint  factors,  to  receive  bills  of  exchange,  to  answer  and  satisfy 

and  pay,  from  time  to  time,  divers  sums  the  bills  he  drew  on  them — that  the 

of  money  for  the  use  of  the  petitioner  ;  bankrupt  was,  at  the  time  of  the  com- 
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On  hearing  the  petition^  several  matters  seemed  to  be  Ex  parte 

agreed  to  by  the  Court.  .  Ouiisell; 

1st,  If  bills  are  sent  by  a  correspondent  to  a  merchant  /^^^l^^ 

here,  to  be  received,  and  the  money  to  be  applied  to  a  parti-  g.^,  ^^^^  ^ 

cular  use,  and  the  merchant  becomes  bankrupt  before  the  correspondent 

money  is  received  on  the  bills,  the  correspondent  has  a  spe-  chanrto  be 

cial  lien  in  respect  of  those  bills,  and  the  money  shall  not  applied  to  a 

^                                ^                            ^  particular  use. 

be  divided  amongst  the  creditors  at  large.    This  was  said  to  if  the  mer- 

be  so  settled  in  the  matter  of  these  Julians  bankruptcy  ;  Ex  bankrupTbe"^^^ 

parte  Dumas,  9th  August^  1754.  (2)  fore  the  money 

is  received,  the 

correspondent  has  a  special  lien,  and  shall  be  preferred  to  the  general  creditors.  (2)  Aliter 
where  the  bills  are  sent  on  a  general  account.  (3) 


mission,  indebted  to  the  petitioner  in 
tiie  sum  of  1,893/.  3^.  8o?.  upon  the  ba» 
lance  of  accounts  for  monies  received 
by  him  for  the  petitioner's  use,  and  for 
monies  paid  by  the  petitioner  for  the 
the  use  of  the  said  bankrupt.  That,  on 
the  2d  day  of  February,  1754,  the  peti- 
tioner remitted  two  bills  of  exchange, 
dated  the  1st  day  of  the  said  month, 
one  for  460/.,  and  the  other  for  540/., 
drawn  by  Messrs.  Revier  of  Paris,  on 
Messrs.  fVombwell  and  Grant  of  Lon- 
don at  three  usance,  to  the  order  of 
Salles  Diifesq  of  Paris,  and  indorsed 
to  the  petitioner,  and  by  him  to  Julian, 
which  bills  were  not  due  at  the  time  of 
the  commission  issued,  nor  until  the 
4th  of  May  following;  and  the  peti- 
tioner remitted  the  said  bills  to  the 
bankrupt  as  his  factor,  for  the  purpose 
of  receiving  the  money,  and  applying 
it,  when  received,  to  answer  and  to  pay 
such  drafts  as  the  petitioner  had  or 
should  draw  upon  them.  That  the  said 
bills  were,  at  the  time  of  the  commis- 
sion, in  the  hands  of  the  bankrupt,  and 
were  delivered  over  by  him  to  the  assig- 
iKM'S,  and  the  money  payable  on  them, 
had  since  been  received  by  the  assig- 
nees. On  hearing  the  petitioner's  letter 
of  the  2d  of  February,  1754,  and 
several  alfidavits  read,  it  was  or- 
dered, that  tlie  assignees  do  pay  tlie 
two  sums  of  560/.  and  410/.  to  the  said 
petitioner,  or  to  his  order. 

(2)  2  Atk.  232.  S.  C.  2  Ves.  286. 


Zinck  V.  Walker,  2  Bl.  Rep.  1154. 
Took  V.  Hollings worth,  5  T.  R.  219. 
Parke  v.  Eliason,  1  East.  544.  See 
Ex  parte  Emery,  2  Ves.  sen.  674. 
A'Aguila  V.  Lambert,  1  Cooke's  B.  L. 
420.  Ex  parte  Clare,  ib.  422.  Hassel 
V.  Smithers,  12  Ves.  119.  Ex  parte 
Sayers,  5  Ves.  169.  Ex  parte  Pease, 
19  Ves.  44.  Bent  v.  Puller,  5  T.  R. 
496.  Thompson  v.  Giles,  3  Dow.  & 
Ry.  743.  Ex  parte  Tow  good,  19  Ves. 
232.    Ex  parte  Sollers,  18  Ves.  230. 

(3)  Bent  v.  Puller,  5  T.  R.  494. 
Bolton  v.  Puller,  1  B.  &  P.  539. 
Took  V.  Ho  I  lings  worth,  ub.  sup.  Smith 
V.  Bowles,  1  Esp.  N.  P.  C.  578.  Eden 

B.  L.  296.  With  respect  to  what 

are  termed  short  bills,  where  they  are 
remitted  to  a  banker  on  a  general  ac- 
count, they  cannot  on  his  bankruptcy 
be  laid  hold  of  by  the  remitter  ;  but  if 
remitted  for  a  particular  purpose,  they 
must  be  applied  to  that  purpose.  Ex 
parte  Pe«5e,  Ex  parte  Wakefield  Bank, 
Ex  parte  Leeds  Bank,  1  Rose,  238, 
243,254.  19  Ves.  60.  Ex  parte  /^ozcj- 
ton,  17  Ves.  428.  1  Rose,  15.  Thom- 
son V.  Giles,  2  B.  &  C.  422.  Sec  Ex 
parte  Smith,  Buck.  355.  Bron-n  v. 
Kewley,  2  B.  and  P.  5':3.  Bolton  v. 
Richards,  6  T.  R.  139.  5  T.  R.  215, 
494.  1  East.  547,  550.  Ex  parte 
Waring,  19  Ves.  345.  Kx  parte  Bu- 
chanan, 1  Rose,  280.  Ex  parte  Bur- 
ton Bank,  2  Rose,  152.  Giles  v.  Per- 
kins, 9  East.  114. 
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Ex  parte  where  bills  are  sent  on  a  general  account  between  the 

OuRSELL,  correspondent  and  merchant^  and  as  an  item  in  the  account 
in  the  matter        otherwise ;  Ex  parte  Flournois,  in  the  same  bankruptcy, 

10th  August,  1754. 
5th  Apr.  i;56.     Adjourned  to  inquire,  whether  those  bills  were  sent  for  a 
particular  purpose,  or  on  a  general  account. 

The  petition  came  on  again  this  day,  and  an  additional 
affidavit  of  Oursell  was  read. 
[  298  ]        Lord  Hardwicke,  Chancellor : 

Question  is.  Whether  here  is  sufficient  evidence  of  an  ap- 
propriation of  the  bills  of  exchange  remitted  by  Oursell  ? 

When  this  matter  came  on  before,  it  was  in  a  more  ge- 
neral way  insisted,  that  where  bills  of  exchange  are  remitted 
071  a  general  account,  if  they  can  be  got  at  before  the  money 
due  upon  them  is  received  by  the  merchant  here,  who  be- 
comes bankrupt,  it  shall  not  be  divided  amongst  his  creditors 
at  large,  but  the  correspondent  shall  have  them  returned. 
But  in  my  opinion  that  is  going  too  far.  The  fact  now  is  : 
Oursell  at  Paris,  and  J ulians  in  England,  corresponded,  and 
dealt  with  each  other,  in  drawing  and  redrawing  bills  of  ex- 
change. They  kept  separate  accounts ;  and  in  the  account 
kept  by  Oursell,  the  Julians  were  indebted  to  him,  on 
balance,  2,200/.  and  odd  :  in  the  account  kept  by  the  Julia^is, 
Oursell  was  indebted  to  them  316/. 

Oursell  drew  several  bills  of  exchange  on  the  Julians,  to 
the  amount  of  2,200Z.  and  odd,  which  were  protested  for 
non-payment,  and  returned,  and  Oursell  discharged  them, 
with  the  costs  of  the  protest.  After  those  bills  were  drawn, 
Oursell  remitted  to  Julians  two  bills,  the  one  for  540/.  the 
other  for  460/.  payable  to  Julians,  These  two  last  bills 
were  not  paid  till  after  Julians'  bankruptcy,  and  were  then 
received  by  the  assignees.  It  appears,  these  two  last  bills 
were  sent  to  enable  Julians  to  pay  the  bills  drawn  on  them. 
When  Oursell  sent  them,  he  wrote  a  letter  to  J  ulians,  and 
in  it  takes  notice,  that  he  would  send  to  answer  what  ivas 
remaining  for  them  to  pay  on  his  account,  not  what  was  due 
on  his  account. 

Argued,  That  these  bills  must  be  on  account  of  the  re- 
mittance, and  were  intended,  in  the  first  place,  to  pay  the 
316/.  balance  due  from  Oursell.  But  that  cannot  be,  for 
Julians  had  satisfaction  for  that  balance  at  home  in  their 
own  hands,  for  they  were  indebted  to  him  in  a  greater  sum. 
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and  the  letter  imports  otherwise.    It  must  be  taken  as  the  Ex  parte 

letter  imports.    It  is  a  matter  of  fact,  not  of  law.    I  am  sa-  Oursell, 

tisfied  on  the  evidence.   It  amounts  to  an  appropriation,  and  ^'^^^^^ '^^^'^^ 

^           \  of  Julians. 
is  within  the  rule  and  reasonmg  I  went  upon  and  laid  down 

in  the  case  Ex  parte  Dumas. 


WARDE  against  WARDE.  C  ] 
  Case  157. 


[Reg.  Lib.  1755.  B.  fo.  504.]  In  Chancery. 

25  th  and  2fJlh 
Feb.  1756, 


Thomas  Warde  made  his  will,  and  reciting,  that  he  ivas  Surrender  of  a 
seised  of  a  copyhold  estate  (whereas  in  fact  he  was  not),  de-  SM°sesashe 
vised  all  his  real  estate,  &c.    He  afterwards  purchased  a  ^^^^^  ^^'^^^ 

11*  111-    appoint,  not 

copyhold  estate,  and  surrendered  it  to  such  uses  as  he  by  his  give  effect  to  a 
last  will  and  testament  shall  appoint,  and  afterwards  died,  J^^^J^ 
without  making  any  other  will. 

Lord  Hardwicke,  Chancellor,  held^  That  the  copyhold  Carte  Carte,, 
did  not  pass  by  the  will :  1st,  Because  the  surrender  was  to  1744.  ^  ' 
a  f  uture  appointment, 

2dly,  Because  the  words  of  the  will  do  not  extend  to  an  One  by  will 
after  purchased  copyhold,  but  only  to  such  of  which  he  was  seiscr"o(^a  ^^^"^ 
seised  at  the  time  of  making  it.  copyhold,  de- 

The  testator,  after  devising  to  his  wife  [certam  freehold  rt-^a  ckcitc,  not 
lands,  Sfc.  for  life,]  declares   in   his  will.  That  what  he  iny  fcopyho^^ 
had  before  given  lier  should  be  in  full  of  all  dower,  and  but  being- 
right  of  dower,  or  thirds,  which  she  may  have  or  claim  in  or  roVdestltesT' 
out  of  his  real  estate.    The  copyhold  which  he  had  bouoht  f  ^^K"^  : 

,        .1,  he  afterwards 

was,  by  the  custom  of  the  manor,  liable  to  the  widow  s  free-  bought  a  copv- 
bench.  H^W/it 

did  not  pass. 


(1)  See  Spring  v.  Bites,   1  T.  Jl.  S;ilk.  *237.  Jttorncij-Gencral  \.  n>ror, 

438  in  note.  S.  C.  Serj.  Hill's  MSS.  8  Ves.  281.  Jlci/l/n  v.  Jlci/Un,  Co\rp. 

vol.  18.  fol.  220.    Harris  v.  Cutler,  130.    Frank  v.  Strucfisli,  \  b  Yes.  39U 

cited  1  T.  R.  438.  S.  C.  Serj.  Hill's  Judd  y,  Pratt,  13  Vvs.  168.   S.  C.  15 

MSS.  10  vol.  229.    Ihmter  v.  Coxc,  I  Ves.  390.    See  16  Ves.  527. 
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Warde        Held,  That  the  devise  is  a  satisfaction  of  the  freebench, 
against      which  is  a  custoQiary  right,  Nomine  dotis,  and  so  declared 
deXcf to^Ws         Bracton,  and  is  instead  of  dower.  (3) 

wife  declared  to  be  in  full  of  all  dower  and  right  of  dower,  or  thirds.  Held,  to  extend  to  right 
of  freebench  of  a  copyhold.    Walker  v.  Walker,  17th  Nov.  1747.(2) 


(2)  1  Ves.  54.  So  if  an  annuity 

be  bequeathed  to  the  widow  in  bar  of 
dower  and  freebench,  she  cannot  have 
both  the  annuity  and  freebench,  but  must 
elect  to  take  one  or  the  other.  Kidney 
V.  CoussmaJcer^  12  Yes.  136.  See 
Welby  V.  Welby^  2  Ves.  &  Bea.  190. 
Gretton  v.  Ilayzzard^  1  Swanst.  409. 
Pickering  v.  Lord  Stamford^  3  Ves. 
337.  And  it  has  been  decided  that  a 
widow  cannot  in  conscience  have  both 
her  dov^er  and  copyhold  lands  devised 
to  lier  in  recompense  of  dower.  Lacy 
\.  Anderson^  Choice  Ch.  Ca.  155.  S.  C. 
1  Swanst  445,  398.  n.  As  to  where  the 
wife  shall  be  put  to  her  election,  where 
the  intention  to  exclude  her  from  her 
right  of  dower  is  not  demonstrated  by 
express  words^  see  post.  733. 

(3)  "  And  a  question  being  made 
'^in  this  cause,  whether  the  copyhold 
"  lands  purchased  by  the  said  testator 
"  after  making  of  his  will,  and  surren- 

dered  by  him  to  such  uses  as  he,  the 


"  said  Thomas  Warde,  by  his  last  will 
and  testament  should  appoint,  would 
"  pass  by  the  said  will.    His  Lordship 
"  doth  declare  the  said  after-purchased 
"  lands  cannot  pass  thereby  :  and  ano- 
ther  question   being  made  whether 
"  the  said  testator's  widow  is,  by  the 
said  will,  barred  of  her  freebench  in 
"  such  after-purchased  copyhold  lands,^ 
in  case  she  shall  accept  of  what  is 
"  devised  or  given  to  her  by  the  said 
"  will  ?    His  lordship  doth  declare  the 
said  defendant,  the  widow,  will  in 
that  case  be  barred  thereby ;  and 
"  it  is  ordered,  that  the  said  defendant, 
"  the  widow,  have  liberty  to  make  her 
"  election,  whether  she  will  insist  on 
"  her  dower  out  of  the  said  testator's 
freehold  lands,  and  freebench  out  of 
his  copyhold  lands,  or  abide  by  and 
take  according  to  the  said  will,  after 
the  accounts  before  directed  shall  be 
taken,  and  the  said  Master  shall  have 
made  his  report." 


Case  158.  HUSSEY  against  GRILLS. 

mr^lf^e,  L^^^'  R^S-  1755.  A.  fo.  316  b.] 


Elizabeth  Prowse,  seised  of  a  customary  freehold  within 
the  manor  of  Stoke  Climsland  in  Cormvall,  surrendered  it 
to  Thomas  Jones  and  his  heirs  ^  who  afterwards  declared 
[  300  ]     the  trust  to  be  for  Elizabeth  Prowse,  her  heirs  and  assigns 
and  covenanted  to  surrender  to  such  uses  as  she  should,  by 
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soo 


against 
Grills. 


deed  executed  in  the  presence  of  two  witnesses,  or  by  her 
last  will,  appoint. 

Elizabeth  Proivse  afterwards  makes  her  will,  on  24th 
January  17^3,  in  writing,  hut  not  attested  acco7\iing  to  sta- 
tute of  frauds,  and  devised  the  customary  estate  to  Margaret 
Archer,  her  heirs  and  assigns^  for  ever. 

She  after  that  makes  a  codicil,  of  her  own  hand-writing : 
And  thereby  revokes  the  devise  in  her  will  of  the  customary 
estate,  and  gives  it  to  Margaret  Archer  for  life  only,  with 
remainders  over. 

Q.  Whether  the  codicil  is  a  good  revocation  of  the  will, 
and  passes  the  customary  estate  ? 

Lord  Hardwickb,  Chancellor : 

I  am  of  opinion,  that  the  interest  in  the  customary  estate 
passed  by  the  v/ill,  and  that  the  codicil  cannot  operate  as  a 
revocation,  though  of  the  hand-writirg  of  the  testatrix. 

Q.  Whether  these  customary  freeholds  are,  in  point  of 
conveyance  or  devise  by  will,  so  far  like  copyholds,  that 
the  determinations  with  respect  to  the  latter  shall  govern 
here,  in  like  manner  and  parity  of  reason  ?  Courts  ought  to 
avoid  making  large  and  liberal  construction,  to  take  cases 
out  of  statute  of  frauds.  That  statute  was  made  to  ascertain 
property.    The  words  of  it  are  very  extensive  :   "  All  de- 

vises  and  bequests  of  any  lands,  &c.  deviseable  either  by 
"  force  of  the  statute  of  wills,  or,  &c." 

Whether  lands,  or  interest  in  lands,  do  not  pass  by  will, 
in  a  case  not  comprised  in  the  statute  ? 

Copyhold  lands  are  not  deviseable  by  will.  Nothing  passes 
out  of  the  surrender  till  will  made  ;  but  when  it  is  made,  the 
lands  do  not  pass  by  the  will,  but  it  being  the  same  as  if  in- 
serted in  the  surrender,  the  devisee  may  come  and  be  ad- 
mitted, on  the  foot  of  the  surrender  and  will  taken  together, 
the  same  as  if  his  name  had  been  inserted  in  the  surrender 
itself.  The  ground  of  my  opinion  in  Tuffnell  \.  Page  (1) 
was,  equitas  sequitar  legem. 

Q.  Whether  the  trust  of  a  customary  freehold  shall 
follow  the  rules  as  to  copyholds  ? 

Customary  freeholds  and  copyholds  differ  extremely  in  Devise  of  cus- 
their  nature  :  the  latter  are  of  a  base  tenure,  an^  by  the  old  bolX,\rliore 
common  law  were  held  at  the  will  of  , the  lord,  but  are  now  tluMc  is  no  rus- 

toin  to  surron- 

(ler  to  use  of  a  will,  must  be  acconling  to  the  statute  of  frauds. 


[Copyhold 
lands  are  not 
devisable  by 
v/ill,  but  the 
devisee  may 
come  and  be 
[301  ] 
admitted  as 
though  his 
name  were  in- 
serted in  the 
surrender.] 


(1)  2  Xtk.  37. 


SOi 
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Bus  SET      establigbed  on  a  more  firm  footing  :   customary  freeholds 
against      never  were  of  that  base  kind.    But  this  will  not  govern  the 
Grills.     present  case.    Jo7ies  was  a  trustee^  and  the  legal  estate  was 
in  him. 

There  is  no  evidence^  that  there  can  be  in  this  manor  a 
surrender  of  a  customary  freehold  to  the  use  of  a  will. 
.Agreed  there  never  was  any  such.  The  foundation  of  the 
/  determinations  as  to  copyholds  is^  that  the  party  may  dis- 
pose by  surrender  and  will.  As  there  is  no  method  of  pass- 
ing the  legal  estate  of  these  customary  freeholds  in  this  way, 
there  is  no  reason  to  hold  them  out  of  the  statute  of  frauds  : 
and  as  the  legal  estate  is  not^  so  is  not  the  trust. 

Tliere  is  something  arising  out  of  the  declaration  of  trusty 
which  induces  me  not  tp  make  a  liberal  and  large  construc- 
tion ;  that  is,  as  two  witnesses  are  required  to  the  execution 
by  deed,  it  seems  strange  to  think,  in  case  of  execution  by 
will^  it  might  be  on  loose  paper,  without  any  witnesses  at 
all.  (2) 


(^)  It  appears  from  Lib.  Reg.  that 
the  testatrix  by  her  Mill  (after  reciting, 
that  T,  Jones  then  stood  tenant  for  her 
use,  of  divers  lands  in  Stoke  C iimsland^ 
parcel  of  ber  customary  lands  part  of 
the  Duchy  of  Cornwall^)  charged  all 
the  said  customary  lands  with  certain  an- 
nuities, and  directed  that  Jones  should 
stand  seised  of  the  customary  lands,  in 
trust,  in  the  first  place  to  secure  pay- 
ment of  the  said  annuities,  and,  sub- 
ject thereto,  she  devised  all  the  said 
customary  lands  to  the  defendant  Mary 
Archer^  her  heirs  and  assigns  for  ever ; 
and  charged  as  well  all  the  said  cus- 
tomary lands  as  all  her  lands  of  free- 
hold or  inlieritance,  with  her  debts 
and  with  the  pecuniary  legacies  given 
by  her  will,  or  which  she  might  give 
by  any  codicil.  She  afterwards  made 
a  codicil  in  her  own  hand-writing,  but 
which  was  without  date  or  signature, 
or  the  name  of  any  witness.  It  ap- 
peared by  the  court-rolls  of  the  manoij 
that  the  customary  lands  were  before  the 
making  of  the  said  will,  surrendered  to 
the  use  of  Jones  and  his  heirs,  on  trust 
for  answering  the  several  trust-estates 
and  purposes  which  she  should  by  her 
last  will  direct,  and  that  Jones  was  ad- 


mitted thereto  accordingly.  The  decree 
declared  the- codicil  not  being  executed 
according  to  the  statute  of  frauds  void 
as  to  any  part  of  the  said  testatrix's 
real  estate,  and  that  M.  Archer  was  en- 
titled to  said  testatrix's  customary  land, 
devised  by  her  will  in  fee-simple,  sub- 
ject to  the  said  annuities.  N.  B.  It 

is  not  stated  in  L.  R.  whether  the  will 
was  or  not  attested. 

Mr.  Serjeant  Scriven,  in  his  valuable 
Treatise  on  Copyholds,  remarks  upon 
this  case,  that  "  if  it  be  considered  an 
"  authority,  a  devise  of  an  equitable 
"  interest  in  customary  freeholds,  must 
be  attested  according. to  the  statute 
of  frauds  ;  and  in  another  case.  Doe 
"  V.  Danvers,  7  East.  299.  the  Court 
would  appear  to  have  felt  a  distinc- 
"  tion  as  to  the  relevancy  of  that  stat. 
"  between  a  devise  of  customary  lands 
"  passing  by  deed,  and   admittance ; 
"  and  the   devise  of  the  like  lands 
"  passing  by  a  surrender,   and  ad- 
"  mittance.     Eat  as  it  is  now  fully 
"  settled,  that  a  customary  freeholder 
]»as  no  freehold  interest  in  the  strict 
"  legal  sense  of  that  word,  even  when 
"  the  estate  passes  by  deed  and  ad- 
mittance.     The   Court   must  have 
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been  influenced  in  the  case  of  Hussey 
V.  Grills^  (supposing  that  case  to 
have  been  rightly  decided)  by  the 
circumstance  of  the  will  alone  being 
"  operative  in  a  devise  of  customary 
"  freeholds  passing  by  deed  and  ad- 
"  mittance  ;  whereas  the  will  is  to  be 
"  deemed  declaratory  only  of  the  uses 
"  of  the  surrender,  when  lands  of  that 
tenure  pass  by  surrender  and  ad- 
"  mittance,  the  same  as  in  the  devise 
"  of  ordinary  copyholds.  2  Vol.  640." 
 —In  the  case  of  Willan  v.  Lancas- 
ter^ heard  before  the  Master  of  the 
Rollsy  Tuesday  Nov.  14th,  1826,  the 
testator  being  seized  of  a  customary 
estate  of  inheritance  held  of  the  manor 
of  Shap  in  Westmoreland^  devised  it 
by  a  codicil,  attested  by  two  witnesses 
only.  The  lands  held  of  this  manor 
were  not  devisable,  but  were  trans- 
ferred by  deed,  the  operative  words 


being  "  bargain,  sale,  and  surrender  :" 
and  on  the  presentment  of  this  deed  by 
the  verdict  of  the  homage,  at  a  court 
held  of  the  manor,  admittance  was 
granted  to  the  alienee,  or  admittance 
was  not  unfrequently  granted  by  the 
Lord,  on  the  production  of  the  deed 

out  of   Court.  The   testator  had 

transferred  the  estate  in  the  proper 
manner  to  a  trustee,  in  trust  for  him, 
the  testator  for  life,  remainder  for  such 
purposes  as  he  should  appoint  by  deed 
or  by  will,  or  codicil,  legally  executed. 

—  It  was  held,   that  the  equitable 

interest  in  the  estate  did  not  pass  by 
the  codicil ;  and  the  principal  case  of 

Hussey  v.  Grills  was   cited.  See 

Attorney  General  \.  Andrews^  1  Ves. 
225.  See  Gibson  v.  Roger^  ante,  94. 
Godwin  v.  Kilsa^  post,  684.  See  1 
J.  &  W.  570. 


BUTLER  against  FREEMAN.  ^^^^  ^^9- 


[Lib.  Reg.  1753.  A.  fb.  204  a.]  is^ijiS 


Petition  by  plaintiff's  father,  setting  forth,  that  plaintiff  It  is  contempt 

to  m 

ward  of  tho 


was  intitled  to  a  considerable  estate;   and  that  a  bill  had  ^ 


been  brought  in  planitiff  s  name  bv  his  prochein  aniy^  for  ^^>"'t  without 

J-      ^-  .        .  ,        ,  .    n       .  leave,  tl5o>.j>li 

directions  concerning  it,  and  a  decree  made  for  that  pur-  tho  father  Jf 

pose ;  and  that  the  plaintiff;  at  the  a^e  of  eio-hteen  years,  f^S 

111  11  '  living.  (1) 

Jiati  been  seduced  away  from  Mr.  Wraij,  a  clergyman's  house     j-  '3Q2  j 
in  Bucks,  where  he  was  placed  for  education,  by  one  Medwin, 
a  shopkeeper  in  Marlow,  and  3Iarij  Dolben,  his  wife's  sister, 
a  vvoman  without  any  fortune  ;  and  that  they  all  went  to 


niu- 


(1)  Sec  Moore  v.  Moorc^   2  Atk.  348.    Persons  concerned  in  the   

157.  Eyre  \.  Countess  of  Shaftesbury,  riai;e  of  a  ward  of  Court  were  com- 

2P.  W.  112.  Hughes  \.  Science^  S.  C.  mitted,  thoui)li  thev  were  ignorant  of 

Serj.  llill\s  MSS.  vol.  6.  p.  8.  2  Atk.  her  being  a  ward. 
173.    In  Edcs  v.  Brercton,  1st  West, 
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Butler 
against 
Freeman. 


[The  Court 
acts  for  the 
protection  of 
infants,  hy  vir- 
tue of  a  general 
right,  dele- 
gated by  the 
Crown  as  pater 
patricB  to  inter- 
fere for  the  be- 
nefit of  persons 
incapable  to 
protect  them- 
selves.(2)] 


Antwerp,  where  it  -  is  pretended  the  plaintiff  and  Mary 
Dolhen  were  married. 

After  hearing  counsel  on  all  sides,  and  several  afiidavits 
read,  among  which,  Medivin,  in  one,  swore  that  he  saw 
them  married  at  Antwerp  according  to  the  rites  and  ceremo- 
nies of  the  church  of  England  : 

Lord  Hardwicke,  Chancellor  : 

This  is  the  first  offence  which  has  come  before  me  since 
the  late  statute.  As  to  such  marriages  (I  was  going  to  call 
it  robbery),  there  is  a  door  open  in  the  statute,  as  to  mar- 
riages beyond  seas,  and  in  Scotland,  Q.  Whether  the  Court 
has  jurisdiction  of  this  matter  ?  Whether  the  fact  amounts 
to  a  contempt  of  the  Court  ? 

Objection.  The  plaintiff's  father  is  alive,  and  therefore 
nobody  can  have  the  guardianship  of  him,  by  reason  of  the 
patria  potentia  ;  consequently,  this  Court  has  not ;  and  if 
so,  the  Court  cannot  interfere.  But  this  Court  does  not  act 
on  the  foot  of  guardianship  or  wardship  :  the  latter  is  totally 
taken  away  by  the  stat.  Car.  2.  and  without  claiming  the 
former,  and  disclaiming  the  latter,  has  a  general  right  dele- 
gated by  the  Crown  as  pater  patr ice,  so  interfere  in  parti- 
cular cases,  for  the  benefit  of  such  who  are  incapable  to  pro- 


(2)  See  Cary  v.  Bertie,  2  Verii. 
342.  Eijre  v.  Countess  of  Shaftes- 
bury^ 2  P.  W.  118.  Hillv.  Turner^ 
1  Atk.  516.  Smiths.  Smith,  3  Atk. 
305.  De  Manneville  v.  De  Manne- 
vilie,  10  Ves.  59.  Lyons  v.  Blenkin, 
Jacob,  245-  See  Mr.  Hargrave's  re- 
marks on  the  origin  of  the  jurisdiction 
of  the  Court  of  Chancery  in  such  cases, 
in  his  note  to  Co.  Litt.  fol  88  b,  n.  16. 
See  "  Observations  upon  the  Poller  of 
the  Court  of  Chancery  of  depriving 
a  father   of  the   custody   of  his 

"  children,''  Bj  Mr.  Bearnes.-  The 

following  observations  on  the  jurisdic- 
tion of  the  Court  in  the  case  of  infants, 
occur  in  the  judgment  of  Lord  Hard- 
wicke,  in  the  case  of  Hughes  v.  Sci- 
ence, cited  in  the  text.  The  law  of 

the  country  has  taken  great  care  of  in- 
fcints,  both  their  persons  and  estates, 
and  particularly  to  prevent  marriages 
to  their  disparagement.  For  that  pur- 
pose it  had  assigned  thera  guardians; 
and  if  a  stranger  married  without  the 


guardians'  consent,  it  was  considered  a 
ravishment  of  ward,  and  the  party  was 
deemed  punishable  by  fine  and  impri- 
sonment :  and  so  it  was  if  the  guardian 
himself  married  the  infant  to  another  to 
its  disparagement.  And  the  Court  has 
originally  exercised  a  superintendant  ju- 
risdiction over  guardians  in  behalf  of  in- 
fants, to  prevent  abuses,  either  in  their 
persons  or  estates,  as  well  as  in  behalf  of 
the  Crown  ;  and  inferior  lords  who  had 
formerly  a  great  interest  in  the  ward- 
ship of  infants.  Afterwards  indeed  the 
Court  of  Wards  being  created  took  the 
jurisdiction  out  of  Chancery  for  a  time, 
but  as  soon  as  that  court  came  to  be 
dissolved,  the  jurisdiction  devolved 
again  upon  the  Court,  and  infants  have 
ever  since  been  considered  as  under 
the  immediate  care  of  Chancery.  When- 
ever a  suit  is  commenced  here  on  their 
behalf,  and  even  without  suit  the  Court 
every  day  appoints  guardians  on  peti- 
tion ;  and  the  marriage  of  an  infant  to 
his  guardian  or  any  other  without  the 


CASES  IN  CHANCERY. 


302 


tect  themselves.    And  it  is  no  objection,  that  the  father  of  Butler 
such  persons  be  living ;  for  infants,  in  the  life  of  their  futher,  against 
sue  in  this  Court  by  procheitt  amy^  and  defend  by  guardian,  [-{"f  J!™objgc, 
This  Court  will  protect  the  estate  of  the  infant  against  the  tion  that  the 
father,  and  prevent  its  coming  into  the  father's  hands.  inS^^/f  ^ ' ' 

[The  Court  will  protect  the  estate  of  the  infant  against  the  father,  and  prevent  its  corning  to 
his  hands. (4)] 

It  is  admitted,  the  Court  has  interfered  where  there  has  ^^^^  Court  in- 

t r f 6 res  wlicvc 

been  a  testamentary  guardian.    I  see  no  difference  between 

there  is  a  testa- 

the  cases.  A  testamentary  guardian,  by  statute,  has  all  the  ^i^n^'^^Jv^huTas 
remedies  at  law  which  a  father  has.  all  the  remedies 

But  I  own,  there  must  be  a  ground  to  bring  the  matter  ^  ^[^^^303^]'' 
properly  before  the  Court ;  and  therefore,  if  the  father  be  [But  there 
living,  and  no  suit  is  instituted  here,  the  Court  cannot  in  j^ls\ftutedrela- 
this  summary  way  inflict  punishment;  there  must  be  a  suit  tive  to  thein- 

j  T  1.  j.f  !•  L  '11      fant's  estate  to 

aepending,  relative  to  the  iniant  or  nis  estate,  to  entitle  the  give  the  Court 
Court  to  this  jurisdiction.    In  the  present  case,  a  suit  has  jurisdiction.] 
been  instituted,  and  decree  made  relative  to  his  estate. 

.Objection.    No  directions  have  been  given  as  to  his 
person. 

Answer.    Not  necessary.    It  is  sufficient  if  a  bill  is  filed  ;  Mere  filing  a 

and  was  so  held  in  Hughes  v.  Science. {^d)     Part  of  the  J'o^J.'i'e^n^-"! 

prayer  of  the  bill  in  this  case  was  to  have  a  maintenance,  fantawardof 

Suppose  the  father  had  been  negligent  of  his  education,  as     ^  • 

the  infant  has  property  of  his  own,  the  Court  would  have 

directed  part  of  his  income  to  be  applied  for  that  purpose, 

under  the  general  reservation  of  further  directions. 

Whether  this  is  a  ^ood  marriage,  non  constat.  It  is  said  marriage 
t,7«r,.i  ,  .,  1       in  a  fo- 

Dy  Meawin,  he  saw  them  married  according  to  the  rites  and  reign  country, 


ceremonies  of  the  Church  of  England.    But  it  will  not  be 


will  not  be 
valid  hero,  un- 
less it  is  so  by  by  the  lex  loci.'} 


consent  of  the  Courf,  where  a  suit  is  by  Ilargrave.  2  Fonbl.  224.  n.  (a). 

depending  here  in  behalf  of  the  infant  Lijons  v.  Blcnkin^  1  Jacob,  245.  Col- 

has  been  always  treated  and  punished  ston  v.  Mum's,  ib  257.  S.  C.  6  IMadd. 

as  a  contempt.    See  Serj.  llilTs  MSS.  89.    Shellei)  \.  IVestbrokc,  1  Jacob, 

vol.  6.  p.  8.  266-    Fagnuni  v.  Sekcijn,  ib.  2CS. 
(3)  See  Duke  of  Beaufort  v.  Berfij,       (4)  See  in  Peudlclon  v.  Mackron/,  2 

1  P.  \V.  701,   Creuzc  v.  Ilantcr,  2  Dick.  73().  See  lVri<^ht  v.  Naijlor, 

Cox,  242.    2  I]ro.  C.  C.  500.  n.  ed.  5  Madd.  77. 

Belt.     Skinner  v.  JVarnur,  2  Dick.        (5)  2  I'q  Ca.  Ah.  7hC).    Vin.  Abr. 

779.  4  IJio.  C.  C.  101.,  Kx  parte  Hop-  Tit.  Guard,  (o  2)  p.  5.  (1).  c.)  pi.  203. 
kins,  3  P.  W.  152.    iVilcox  v.  Drake,  ,  16.  Os;;ood  M>S.  25.   6  Hill.  ]\JSS.  8. 

2  Dick.  G31.  Dc  Ma)ineviUe  v.  De  See  Lord  Rajjii,oinrs  case,  Ca.  temp. 
ManneviUc,  10  Ves.  52.  IVhUfieldx.  Taib.  60.  .  See  IVctlesUj  v.  Duke  -f 
Hales,  12  Ves.  492.  Powell  \.  Cleaver,  Beaufort,  2  Russell,  p.  1. 

2  13ro.  C.  C.  409.  Co.  Litt.  89  a.  Note 
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valid  here,  unless  it  is  so  by  the  laws  of  the  country  where* 
it  was  had ;  and  so  it  was  said  by  Murray,  Attorney-Ge- 
neral, to  have  been  determined  lately  at  the  Delegates. 

His  Lordship  ordered  Medwin  and  Mary  Dolben  to  be 
committed  to  the  Fleet ;  the  former  to  be  confined  within 
the  walls,  and  to  be  examined  on  interrogatories  and  re- 
commended it  to  the  Master,  to  attend  him  personally  in  the 
Fleet  for  that  purpose.  And  he  ordered  the  plaintiff  to  be 
restored  to  his  father,  and,  at  the  father's  request,  signified 
by  his  counsel,  to  be  delivered  to  the  care  of  Mr.  Steele,  who 
attended  in  Court. 

Q.  Whether  a  suit  is  necessary,  if  the  father  be  dead,  to 
entitle  Court  of  Chancery  to  jurisdiction  to  punish  for  con- 
tempt in  marrying  an  infant  ?  or.  Whether  it  cannot  be  done 
merely  on  petition  ?  (6) 

Mrs.  Butler  and  Medivin  having  presented  separate  peti- 
tions to  be  discharged,  they  came  on  this  day.  The  latter 
was  founded  on  a  special  allegation,  that  the  small-pox  was 
in  the  Fleet  prison,  and  that  he  had  never  had  that  dis- 
temper :  to  support  which,  the  turnkey  made  an  affidavit, 
that  the  small-pox  then  was,  or  lately  had  been,  in  the  gaol. 
Medivin  himself  made  no  affidavit ;  but  his  brother  swore, 
he  had  heard  Medivin  say  he  had  not  had  that  distemper. 
On  the  other  side,  an  affidavit  was  read,  that  the  small-pox 
was  not  in  the  gaol,  but  had  been  so  about  three  months 
ago.  And  his  examination  upon  interrogatories  being  read, 
it  appeared  that  it  differed  from  the  affidavit  he  made  on  the 
petition  :  in  the  latter  he  swore,  that  the  parties  were 
married  according  to  the  rites  of  the  church  of  England  ;  by 
the  former  he  said,  that  the  service  was  read  in  Dutch,  which 
he  did  not  understand. 

Mrs.  Butler's  petition,  was,  in  general,  to  be  discharged  : 
and  it  was  said  by  the  counsel,  that  Mite  hell, (J)  who  was 
committed  for  promoting  such  a  marriage,  was  released  at  the 
end  of  three  weeks,  though  he  was  a  Justice  of  the  Peace, 
and  Barrister  at  Law,  and  the  part  he  acted  was  attended 
with  very  aggravating  circumstances  :  that  the  present  per- 
sons had  been  in  prison  ten  weeks. 


(6)  See   Ex  parte  Mounfford,  15  769. 

Ves.  445.  Ex  parte  Thomas,  ante  146.  (7)  In  the  case  of  Hughes  v.  Sci- 

Ex  parte  Birchell,  3  Atk.  813.    Ex  ence^  ub.  sup. 
parte  Salter,  3  Bro.  500.  S.  C.  2  Dick. 
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The  discharge  of  Mrs.  Butler  was  opposed ;  and  the  only  Butler 
reason  assigned  at  the  bar  was^  that  Mr.  Butler,  the  father^  against 
had  established  a  suit  in  the  Ecclesiastical  Court_,  in  order  to  R^^emax. 
have  the  marriage  declared  null ;  that  the  libel  was  not  re- 
ceived by  Doctor  Lee,  the  Judge^  till  very  lately,  by  reason 
of  his  having  been  ill  of  the  gout ;  that  Mrs.  Butler  had  not 
as  yet  appeared  and  put  in  an  answer  to  the  libel,  and  most 
likely  never  would  if  she  was  discharged. 

Lord  Chancellor,  took  it  up  short,  and  said.  These  sort 
of  cases  depend  on  their  own  circumstances,  Mitchell  had 
other  punishment ;  he  was  struck  out  of  the  commission  as 
Justice  of  the  Peace,  and  prohibited  from  practising  at  the 
bar.  That  this  was  the  first  offence  of  the  kind  since  the 
late  Act  of  Parliament,  and  required  severe  punishment,  to 
prevent  a  second.  That  as  to  Medwin,  there  was  no  colour 
to  discharge  him  :  he  was  endeavouring  to  impose  on  the 
Court.  And  as  to  Mary  Dolhen,  if  she  continued  prisoner, 
she  would  be  forthcoming  to  appear  to  the  libel,  and  the  [  305  ] 
Court  would  see  what  account  she  gave  of  the  marriage. 
Therefore  ordered  both  petitions  to  stand  over  till  the  next 
day  of  petitions. 

The  petitions  of  Medwin  and  Mrs.  Butler  came  on  again  ^75^";°)"^^' 
this  day,  when  it  appeared  by  affidavit,  that  Butler,  the 
son,  had  eloped  from  his  father;  and  a  letter  from  Mrs. 
Butler  to  him,  which  was  dated  a  day  or  two  before  he  left 
his  father,  was  read,  by  which  she  advised  him  not  to  mind 
any  thing  his  father  said  to  him  upon  their  affair.  But  it 
did  not  appear  that  Medwin  was  privy  to  the  letter,  or 
to  Butler,  the  son's  escape,  but  made  an  affidavit  to  the 
contrary. 

Lord  Hardwicke,  Chancellor  : 

Nothing  gives  the  Court  so  much  uneasiness  as  these  sort 
of  complaints.  It  is  necessary  to  punish  for  the  contempt, 
which  can  only  be  by  imprisonment,  and  seldom,  if  ever, 
has  the  desired  effect.  However,  the  imprisonment  must 
not  be  perpetual ;  there  must  be  an  end  of  it. 

Let  Medwin  be  discharged,  on  paying  the  costs  of  the 
contempt.  (8)  But  as  Mary  Dolben  has  not  appeared  to  the 
suit  in  the  Ecclesiastical  Court,  but  objected  to  the  jurisdic- 


(7)  Lib.  RoiT.  1755.  A.  fol.  441  b. 
(S)  Ikit  l»o  is  not  to  resort  to  or  keep 
company  witli,  or  have  any  intercourse 


or  corrcspoudonce  \\\{\\  the  plaiiilil 
the  infant,  till  further  order. 
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Butler  ^^^^       been  overruled  by  the  Judge  there  5  if  she 

against      will  appear^  so  that  the  suit  may  proceed,  I  will  discharge 
Freeman,    her.    And  let  the  petition  stand  over  till  Thursday  morning, 
for  her  answer. 

-ZV.  B.  She  afterwards  refused  the  terms,  and  was  con- 
tinued in  the  Fleet  until  the  first  afternoon  sitting  in 
Michaelmas  Term,  and  was  then  discharged. 


[  306  ]  BLAKE  against  LEIGH.  (1) 

Case  160.   

3d  April,  1756. 

Patrick  Blake,  by  will,  devised  to  his  son,  Patrick  Blake, 
an  estate  at  Montserrat  for  his  life,  with  remainder  to  his 
heirs  male;  and  after  some  legacies,  gave  the  rest  of  his 
real  and  personal  estate  to  his  grandson,  Patrick  Blake,  and 
the  heirs  male  of  his  body,  with  remainders  over ;  and  ap- 
pointed the  defendant  Leigh  and  several  other  persons  to  be 
his  guardians.  Afterwards  a  bill  was  brought,  in  the  name 
of  the  infant,  by  the  father,  as  his  prochein  amy,  and  also  of 
the  father  as  complainant,  to  establish  the  will,  and  to  ]iave 
the  trusts  performed ;  in  which  cause  the  guardians  ap- 
pointed by  the  will,  having  refused  to  act,  Jeffrey  French 
was  appointed  by  the  Master  to  be  guardian  in  their  stead, 
upon  an  attendance  before  him,  as  well  on  the  part  of  the 
father  as  of  the  other  parties. 

The  grandson  had  been  sent  to  St,  Omer's,  to  be  educated 
in  the  Popish  religion,  but  was  brought  back,  and  put  to 
Harrow  school :  and  afterwards  the  father  being  converted, 
and  having  conformed  to  the  Protestant  religion^  applied  to 
have  the  guardianship  of  his  son  ;  and  the  petition  coming 
on  to  be  heard,  on  21st  January  last. 

Lord  Hardwicke,  Chancellor : 

This  does  not  depend  on  the  question.  Whether  the 
guardians  are  Papists  or  Protestants  ?    All  the  parties  re- 


(1)  I  have  not  been  able  to  meet 
with  any  entry  in  Lib.  Reg,  of  the 
order  made  on  the  father's  petition. 
In  the  order,  however  made  on  Mrs. 
Blake^s  petition,  the  petition  of  the 
father,  and  the  order  is  set  out.  and 


corresponds  with  the  text,  except  as 
stated,  then  it  was  ordered  that  no  per- 
son of  the  Papist  religion  was  to  see  the 
infant ;  and  not  as  in  the  text,  no  per- 
son not  professing  the  Protestant  reli- 
gion. Lib.  Reg.  1755.  A.  fo.  205,  222. 
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lated  are  Papists.    There  is  no  lav/  to  take  the  guardian-  Blake 

ship  from  Papists     but  this  Court  can  refuse  to  appoint  against 

.1  Leigh. 
tnem  guardians. 

The  srrandfather  had  no  power  to  appoint  guardians  of  his  Grandfather 

^  1  .      1     i"    1  1  cannot  appoint 

grandson^  it  being  a  right  vested  m  the  lather  ;  but  any  one  guardians  of 
can  give  his  estate  on  what  conditions  he  pleases ;   and  the  ^{f/jj^.^^i^^J^^ ' 
father  has  in  this  case  submitted  to  the  will.    There  are  in-  estate  to  him 
stances  where  grandfather  has  given  his  estate  to  grandchild^  ^.^^^ 
and  appointed  sruardians  of  his  estate  and  person  :  and  if  the  father  subreiit- 

1        T  1  1     •  •!!      1     /-T  11      ting,  IS  bound 

father  did  not  submit  to  the  will,  the  Court  has  made  the  byit.[2) 

father's  opposition  work  a  forfeiture  of  his  son's  estate.  But 

if  there  is  any  gift  to  the  father  in  the  will,  and  he  submits 

to  it,  the  Court  directs  and  appoints  a  guardian  on  his  sub-      [  307  ] 

mission.    In  the  present  case,  the  Court  has  interposed 

after  the  father  had  waived  his  parental  right ;  therefore 

here  is  no  ground  to  alter  what  was  done  with  the  consent 

of  all  parties. 

Upon  which  the  father  proposed  Sir  Cordell  Firehrace  An  infant 
and  Sir  Robert  Ladhroke^  to  be  guardians  ;  and  it  not  being  Jjonrare  Pa- 
obiected  to  by  any  of  the  other  parties,  his  Lordship  or-  pists  put  to 

11,  1,  p/.^      ,  1        school,  and 

dered  them  to  have  the  care  or  the  infant  s  person  :  and  as  ordered  that 
he  was  at  Harrow  school,  under  the  care  of  Dr.  Thackery^        but  Pro- 

^  •<  ^  testants  should 

he  was  to  continue  there  till  further  order,  and  no  person,  have  access  to 
not  professing  the  Protestant  religion,  to  have  access  to 
him  5   and  he  was  not  to  be  removed  to  any  place  but 
whither  Sir  Cordell  Firebrace  and  Sir  Robert  Ladbroke 
should  think  proper. 

And  this  day  the  petition  of  the  infant's  mother  coming  The  mother, 
on,  his  Lordship  ordered.  That  she  should  be  at  liberty  to  papisT,^to^see 
see  him  at  Harrow  six  times  in  every  year,  in  the  presence  ^"^i^^j^^jj^^^^^^*^ 
of  Doctor  T/iackery,  or  of  some  other  person  to  be  by  him  under  restric- 
appointed  ;  and  she  was  to  give  Dr.  Thackery  previous  no- 
tice  of  her  coming,  and  not  to  write  any  letters  to  her  son, 
but  such  as  should  not  be  sealed,  and  should  be  sent  under 
cover  to  Doctor  Thackery, 

(2)  Dc  Mannc-cille  y.  J)c  Maniievilkj  10  Ves.  63.  Colston  v.  Morn's,  1 
Jacob,  257,  note. 
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^gj^  \        Ex  parte  RODGERS^  a  Bankrupt. 


6th  Apr.  1756. 


[Order  Book,  Vol.  31.  page  257.] 


Bankrupt's 
omission  to 
surrender 
[within  the 
proper  time] 
is  not  felony, 
unless  it  is 
wilful. 
[And  the 
Chancellor  will 
order  the  com- 
missioners to 
take  his  sur- 
render, (1)] 


[  308  3 


The  petitioner  being  threatened  by  his  creditors,  went  over 
to  Hamburgh,  and  soon  afterwards  a  commission  of  bank- 
ruptcy was  taken  out  against  him,  and  the  last  day  appointed 
for  his  surrender  was  the  30th  day  of  December  last.  He 
knew  nothing  of  the  commission ;  but  repenting  of  his  flight, 
and  having  left  his  Vv^ife  and  family  in  England^  resolved  to 
return  back,  and  had  taken  passage  on  board  a  vessel,  but 
was  seised  with  a  dangerous  disorder  that  prevented  his  re- 
turn till  the  8th  February  last.  And  now  he  applied  to 
have  the  time  of  his  surrender  enlarged :  but  as  the  Lord 
Chancellor  can  only  enlarge  for  forty- nine  days  after  the  ex- 
piration of  the  forty- two  days  appointed  by  the  commis- 
sioners, (2)  and  more  than  that  time  was  already  elapsed,  so 
that  he  could  not  have  any  benefit  from  such  enlargement, 
his  Lordship,  on  the  authority  of  a  precedent.  Ex  parte 
Sherman,  22nd  January,  1719,  before  Lord  Macclesfield,  or- 
dered. That  the  Commissioners  should  take  his  examina- 
tion ;(3)  but  said,  he  could  not  enlarge  the  time  j  and  also 


(1)  Ex  parte  Rould^  2  Bro.  C.  C. 
48.  Ex  parte  Ricketts,  6  Ves.  445.  Ex 
parte  Grei/,  1  Ves.  jun.  195.  Ex  parte 
Higginson.)  12  Ves.  496.  Ex  parte 
Johnson^  14  Ves.  36.  Anon.  15  Ves.  1. 
Ex  p:AYte  Jackson^  ib.  119.  Ex  parte 
Ilcmkins,  4  Ves.  691.  Ex  parte  Smith, 
Cooke.  B.  L.  434.  Ex  pnrie  Jones,  8 
Ves.  328.  Ex  parte  Fuller,  10  Ves. 
183.  Ex  parte  White,  2  Bro.  47.  See 
Ex  parte  Lavender,  18  Ves.  18.  Ex 
parte  Stiles,  1  Madd.  248.  1  Atk.  222. 
Eden  B.  L.  361.  But  the  bankrupt  ob- 
taining leave  to  surrender  after  the  time 
is  expired,  pays  the  costs.  Ex  parte 
Carter,  4  Madd.  394. 

(2)  By  6  Geo.  4.  c.  16.  s.  113,  the 
Chancellor  is  empowered,  as  often  as 
he  shall  think  fit,  from  time  to  time,  to 
enlarge  the  time  for  the  bankrupt  to 


surrender  for  such  time  as  he  shall  think 
fit. 

(3)  It  was  ordered  "  That  the  com- 
"  missioners  do  forthwith  appoint  a 
"  time  and  place  for  bankrupt  to  finish 
his  examination  before  them,  and 
cause  notice  of  such  meeting  to  be 
inserted  in  the  Gazette,  in  order  that 
"  any  of  the  creditors,  if  they  think  fit, 
shall  be  present  at  such  examination, 
and  the  commissioners  are  to  enter 
"  in  their  proceedings  an  account  of 
the  accident  that  prevented  the  bank- 
"  rupt  from  finishing  his  examination 
"  within  such  times  as  he  ought  to  have 
"  finished  the  same,  and  that  the  com- 
"  missioners  do  take  such  examination 
in  pursuance  of  this  order  accord- 
"  ingly."  S.  C.  1. 
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said,  it  must  be  a  wilful  omission  in  not  surrendering  to  Ex  parte 

make  it  felony  within  the  statute  of  bankruptcy.  Rodgers, 

Q.  What  benefit  the  bankrupt  can  have  from  this  order  ?  ^  Bankrupt, 
for  he  will  not  be  entitled  to  his  certificate,  because  he  has 
not  conformed. 


HARTWELL  and  WIFE  against  CHITTERS.  Case  162. 


[Lib.  Reg.  1755.  A.  fo.  333.]  29th  Apr.  1756. 


This  cause  coming  on  for  further  directions  on  the  Mas- 
ter's report ;  the  case  was  : 
•Bill  by  plaintiffs,  in  right  of  the  wife,  as  bond  creditor  of  Jq^i^y  o^re- 

J  y  ^  ^  demption  or  a 

Thomas  Burgess  deceased,  against  defendant  Banaster^  as  leasehold  es- 
mortgagee  of  a  leasehold  estate  ;  and  also  against  the  admi-  able' assets!'^" 
nistratrix  de  bonis  non,  to  have  the  estate  sold,  and  for 
satisfaction  out  of  the  money,  after  discharge  of  the  mort- 
gage ;  and  the  usual  decree  was  made  for  an  account  to  be 
taken,  and  the  plaintiffs  to  be  paid  in  a  course  of  admi- 
nistration. 

4th  February  1756,  the  Master  inter  alia,  a  bond  debt 
due  to  defendant  Banaster,  subsequent  in  date  to  the  plain- 
tiff's bond. 

Q.  Whether  the  equity  of  redemption  of  the  leasehold  es- 
tate is  equitable  or  legal  assets  ? 

Lord  Hardwicke,  Chancellor,  held  it  to  be  equitable 
assets,  on  the  authority  of  the  creditors  of  Sir  Charles  Cox's 
case,  3  Wms.  341.  which  he  said  was  in  point.  (1) 


(1)  It  appears  from  Mr.  Coxe's  note 
to  tlie  case  of  Sir  Charles  Cox's  credi- 
tors, that  the  point  whetlier  the  equity 
of  reden-ii)tioi\  of  a  Icasehokl  estate  is  to 
be  considered  as  legal  or  equitable  as- 
sets, was  not  in  fact  determined  in  (hat 
case.  Tlie  Solicitor  General  (Mit- 
ford)  in  bis  argument  in  Sharpe  v.  the 
Earl  of  ScarboroKgh,  4  Ves.  541.  is 
rei)()rte(l  to  liave  lieUl,  that  the  case  of 


Sir  C.  Cox's  creditors,  and  IJarticcll 
and  Chitters  had  been  considered  as 
over-ruled  ;  and  that  the  equity  of  re- 
demption of  a  leasehold  estate  was 
clearly  assets  at  law  ;  and  the  executor 
there  charged  with  the  diflerence  be- 
tween the  value  of  the  estate,  and  the 
sum  lie  paid  in  the  redemption  of  it. 
 Mr.  Cox  in  the  note  above  re- 
ferred to  states,  upon  t!ie  autliority  of 
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Hartwell      The  general  direction  in  the  decree^  to  apply  the  assets  in 

and  Wife  a  course  of  administration,  does  not  confine  such  application 

CmTTERs        ^  *iegal  course ;  but  it  is  to  be  taken  distributively,  and 

f  *  309  ]  understood  of  legal  or  equitable,  according  to  the  nature  of 

[The  general      the  assetS. 
direction  in  a 

decree  to  apply  the  assets  in  a  course  of  administration  applies  to  equitable  as  well  as  legal 
assets. (2)] 

Wilson  V.  Fielding,  2  Vern.  763.  was  cited  by  the  coun- 
sel for  plaintiffs  ;  where  it  is  said,  that  in  case  of  personal 
assets,  as  a  lease  for  years,  &c.  although  a  creditor  cannot 
get  at  it  without  the  aid  of  a  Court  of  Equity,  yet  the  assets 
should  be  applied  in  a  due  course  of  administration. 

[By  the  decree  on  further  directions,  the  mortgaged  estate 
is  directed  to  be  sold,  and  what  is  due  to  Banaster  for  prin- 
cipal and  interest  to  be  paid  in  the  first  place ;  and  after  pay- 
ment of  what  is  due  to  him,  the  purchase  money  is  directed 
to  be  applied  in  payment  of  the  debts  reported  due  to  the 
plaintiff  and  the  other  creditors  of  the  testator,  pari  passu,] 


Hawkins  y.  Lames ^  1  Lev.  155,  Ilar- 
court  V.  Wrenham^  Moore  858.  1  Roll. 
Rep.  56.  1  Brownl.  76.  1  Roll.  Abr. 
920.  Alexander  v.  Lady  Graham,,  1 
Lev.  225.  That  it  has  been  decided 
that  chattels,  whether  real  or  personal, 
mortgaged  or  pledged  by  the  testator, 
and  redeemed  by  the  executor  are  assets 
at  law  for  so  much  as  they  are  worth 
beyond  the  sum  paid  for  their  redemp- 
tion, though  recoverable  in  equity  only. 
Bailey ,1  J.,  however,  in  the  case  of  Clay 
V.  Willis^  1  B.  &  C.  372.  cites  the 
cases  of  Sir  6'.  Cox's  creditors,  and 
Hartwell  v.  Chitters,  as  authorities  for 
the  equity  of  redemption  of  a  term  be- 
ing equitable  assets.  See  Soley  v. 
Gower,  2  Vern.  61.  Wilson  v.  Field- 
ing,, 2  Vern.  764.    Ryall  v.  Ryall,  1 

Atk.  60.  S.C.  post.  413.  An  equity 

of  redemption  on  a  mortgage  in  fee  is 


equitable  assets.  Plunkett  v.  Pearson^ 
2  Atk.  290.;  though  it  was  for- 
merly held  otherwise  in  analogy  to 
trust  estates  in  fee  under  the  statute  of 
frauds  which  are  thereby  rendered  lia- 
ble to  execution  at  law.  2  Freem.  115. 

pi.  158.  A  reversion  in  fee  in  the 

mortgagor  on  a  mortgage  for  years 
is  legal  assets,  because  the  bond  cre- 
ditors may  have  a  judgment  against  the 
heir  with  a  cepat  execution  till  the  re- 
version comes  into  possession.  In  Plun- 
kett V.  Pearson^  2  Atk.  294.  Messam 
V.  Harding^  cited,  ib.  270.  S.  C. 
Bunb.  339. 

(2)  So  a  decree  for  an  account  of 
debts  extends  to  equitable  as  well  as 
legal  debts.  Paynter  v.  Housten^  3 
Merr.  302.  Ward  v.  Cook,  at  the 
Rolls  before  Hill.  Term.  1827. 
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HIBBARD  against  LAMB.  Case  163. 


[Lib.  Reg.  1755.  A.  fo.  368  a.]  ^^175^-?^'' 


Esther  Blunden^  by  will,  gave  several  legacies  and  annul-  One  by  will 
ties  payable  out  of  her  estate,  and  the  residue  to  be  disposed  f^Jg^^^  Tnd  dT- 
of  in  charity  to  such  persons,  and  in  such  manner  as  her  '^^^^^  resi- 

\.  ,  1    f.  1  due  of  her  es' 

executors,  or  the  survivors  of  them  shall  think  fit ;  and  ap-  tate  to  be  dis- 
pointed  four  executors.  _  Sfty^/to 

Two  of  them  being  dead,  and  another  very  infirm,  bill  was  sucb  persons, 
brought  to  have  other  trustees  added.  raanner,\^s  ber 

Lord  Hardwicke,  Chancellor,  referred  it  to  the  Master,  executors  or 

.  .  .         ,        survivor  snail 

to  appoint  additional  trustees  to  sustain  the  annuities ;  but  think  fit. 
said,  The  new  trustees  could  not  dispose  of  the  residue  in  ^'^.S^^  ^If^ 

i-  or  them,  new 

charity;  for  as  the  testator  had  confined  that  power  to  her  trustees  were 
executors  only,  this  Court  could  not  give  it  to  the  new  Just^airi  the ° 
trustees  :  and  reserved  liberty  to  apply  to  the  Court  for  fur-  annuities  ;  but 

.         .  p  ,      1  /  .  1         PI  •  •        they  could  not 

ther  directions,  m  case  of  the  death  of  either  of  the  surviving  dispose  of  the 

executors.  residue,  it 

being  a  trust 
confined  to  the  executors  personally.(l) 

(1)  Spe  Moggeridge  v.  Thackwell^  Hezoit  v.  Hewit,  post.  508.  Attorneif 
1  Ves.  47.  3  Bro.  523.  7  Ves.  36,  86.    General  v.  Glegg^  post.  384. 
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Case  163, 


ELLIS  agamst  WALKER. 


22d  June,  1756. 


[No  Entry.] 


One  partner  by 
will  gives  tothe 
other  2,000/. 
which  appears 
to  be  due  to 
him  on  the  last 
settlement, 
in  trust,  &c. 
if  he  did  not 
draw  it  out  of 
trade.  Held, 
these  last 
woj:ds  made  it 
a  specific  be- 
quest. With- 
out them  it 
would  not 
have  been  spe- 
cific. 
[  *  310  ] 


[The  Court 
leans  against 
considering 
legacies  spe- 
cific.(ij] 
[A  legacy  of  a 
horse  or  a  debt 
is  adeemed,  if 
the  testator 
call  in  the  debt 
or  sell  the 
horse. (2)] 


John  Witham^  being  in  partnership  trade  with  defendant, 
Benjamin  JFalker,  by  will  12th  August  1749;,  gave  to  the 
said  Walker  2^000/.  which  appeared  to  be  due  to  him  on  the 
last  settlement,  in  trust  to  pay  his  mother  interest  of  l^OOO/., 
and  to  his  aunt  the  interest  of  300Z.  during  their  *lives  and 
after  their  deaths,  he  gave  1,500/.  to  Walker,  and  500/.  to 
his  niece  Mary  Hodgkinson,  if  he  did  not  draw  it  out  of 
trade  before  he  died  ;  and  then  disposed  of  the  residue  of  his 
estate  and  effects. 

Lord  Hardw^cke,  Chancellor : 
'  Two  questions  : 

1st,  Whether  this  devise  of  the  2,000/.  is  a  specific  be- 
quest. 

2d,  If  it  is,  whether  there  has  been  an  ademption  of  it,  or 
any  part  of  it  ? 

If  those  latter  words,  viz.  "  if  I  do  not  draw  it  out  of 
"  trade,"  had  not  been  inserted,  I  should  have  been  inclined 
to  think  it  was  not  specific ;  but  I  cannot  get  rid  of  those 
words. 

There  have  been  various  determinations  on  legacies  being 
specific.  The  Court  leans  against  considering  legacies  as 
specific,  because  of  the  consequences  ;  but  where  they  are 
clearly  specific,  and  any  act  is  done  to  take  away  or  change 
the  thing,  it  is  an  ademption  of  the  legacy  j  but  several  dis- 
tinctions have  been  made  by  the  Court  :  some  legacies  are 
specific,  being  of  an  individual  thing,  as  a  horse,  &c. 


(1)  Chaworth  v.  Beecli^  4  Ves.  555.  349. 
Kirby  v.  Porter^  ih.  752.    Iji?2es  v.       (2)  See  Hambling  v.  Lister^  post, 

Johnson^  ib.  573.    Sibley  \\  Perry ^  7  401.    Attorney  General  v.  Parkins^ 

Ves.  529.     Webster  v.  Hale^  8  \^es.  post.  568. 
413.  Simmons  v.  Valence^  4  Bro.  C.  C. 
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So  legatum  debiti  vel  nominls.  If  he  parts  with  the  horse^  Ellis 

or  calls  in  the  debt,  it  is  an  ademption.    A  distinction  has  ^gainst 

tValkee 

prevailed,  where  there  has  been  a  legacy  of  a  sum  of  money 
out  of  a  debt^  it  is  not  specific,  but  considered  to  be  given 
out  of  the  debt,  as  a  readier  fund.  (3) 

I  doubt  if  the  determination  in  Pawlefs  case.  Sir  T.  Raym. 
335.  is  law.  If  any  thing  can  be  legatum  debiti  vel  nominis, 
that  case  is  so.  Several  cases  are  cited  in  that  case,  which 
warrant  the  distinction  of  a  bequest  out  of  a  debt.  If  it  de- 
pended on  the  former  words,  I  should  have  thought  this 
case  within  the  distinction.  The  testator  was  partner  with 
Walker ;  they  made  up  an  account,  by  which  2,000/.  (that 
is  in  value)  appeared  to  belong  to  the  testator.  Walker 
would  not  have  been  answerable  for  2,000/.  at  all  events,  but 
only  for  the  testator's  share  of  the  stock.  It  was  not  a  gift 
of  2,000/.  debt,  but  of  so  much  out  of  the  partnership  stock,  [  311  ] 
But  these  latter  words,  If  I  do  not  draw,"  &c.  make 
great  alteration,  and,  in  my  opinion,  make  the  legacy 
specific. 

2d  Question.  Whether  there  has  been  an  ademption  in 
part  or  in  toto  f  As  to  1,000/.  he  drew  it  out  of  trade,  and 
received  the  money  3  and  therefore  I  am  of  opinion,  that  was 
a  taking  out  of  trade,  and  within  the  contingency  in  the  will, 
though  not  a  strict  ademption.  As  to  the  other  1,000/.  it  is 
to  be  considered  as  in  trade,  till  it  was  received  in  and  paid 
over.  Though  it  was  not  liable  to  all  the  contingencies  of 
trade,  yet  it  was  liable  to  some.  Both  the  partners  must 
have  joined  in  getting  it  in  :  and  if  the  trade  had  failed,  or 
the  money  had  been  lost,  the  testator  must  have  borne  the 
loss. 

Bill  was  brought  by  residuary  legatees  for  distribution. 


(3)  Earl  of  Thomond  v.  Earl  of 
SuDTolk,  ]  P.  W.  462.  Saville  v. 
Blac/ceit,  1  P.  W.  779.  Rider  v. 
Wager,  2  P.  W.  330.  Attorney- 
General  v.  Parkin,  post,  666,,  an4 


cases  there.  Ashburner  v.  Macguire, 
2  Bro.  C.  C.  108.  Fozoler  v.  JVil- 
loughby,  2  S.  &  S.  354.  Smith  v.  Fitz- 
gerald, 3  V.  &  B.  2.  Backwell  v. 
Child^  ante,  201. 
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Case  164.  MORDAUNT  againsl  HOOPER. 

1st  July,  1756.  [Lib.  Reg.  1755.  B.  fo.  385  a.] 


The  Court  will  On  motion  for  a  receiver.  Lord  Hardwicke,  Chancellor, 
not  order  a  re  •  g^j^  That  such  a  motion  was  very  uncommon,  v^^here  the 

ceiver  of  an  ,       .  ^  . 

estate,  where  matters  in  dispute  depended  on  a  mere  legal  title.  But  a 
d^spute"dqpeM  ^^^^  "^^^  circumstanccd,  as  to  induce  the  Court  to 

on  a  mere  legal  grant  it.  That  two  things  were  neccssary  ;  1st,  To  shew 
strong^ground  Strong  ground  of  title  3  2d,  That  there  is  danger  of  the  rents 
of  title  is        beinff  lost :  both  which  were  very  fully  made  out  by  affidavit, 

shewn,  and  the       ^  ,  .      ,  . 

rents  are  in     and  detendant  s  answer  ;  m  the  present  case,  a  receiver  was 

danger.(2)  appointed.(l) 

N.  B.  It  was  a  very  strong  case,  and  almost  all  the  facts 
insisted  on  by  defendant  in  his  answer  were  denied  by  affi- 
davits. 


(1)  The  manor  of  Dormsey  was 
vested  in  the  plaintlflf  as  trustee  for  cer- 
tain purposes.  At  a  court  held  of  the 
manor  in  1647,  Arthur  Venn  was  ad- 
mitted, according  to  the  custom  of  the 
manor  for  his  life,  and  held,  until  his 
death.  By  the  custom,  the  widows  of 
such  tenant  hold  the  tenement  during 
widowhood ;  and  on  the  death  of  Venn 
in  1704,  his  widow  was  accordingly 
admitted  for  her  widowhood.  Since 
her  admittance,  she  had  not  resided  on 
the  premises  ;  but  being  continually  in 
London^  they  were  rented  of  her  by  the 
defendant  Hooper^  who  was  the  grand- 
son of  Arthur  Venn.  It  was  charged 
by  the  bill,  that  the  widow  had  been 
long  since  dead,  whereby  the  premises 
reverted  to  the  lord ;  but  that  the 
defendant  Hooper  had  concealed  her 
death ;  and  now,  taking  advantage  of 
the  loss  of  the  court-rolls,  pretended 
that  the  premises  were  freehold,  and 


had  descended  to  him,  as  heir.  The 
bill,  which  had  been  filed,  prayed  for  an 
account,  and  payment  of  the  rents  ac- 
crued due  since  the  death  of  the  widow, 
and  for  a  receiver.  The  defendant  by 
his  answer  insisted,  that  the  estates  de- 
scended to  him  in  fee,  but  admitted 
that  he  had  no  deeds.  The  motion 
was  for  a  receiver.  It  appears  from 
Lib.  Reg.,  that  affidavits  were  read  on 
both  sides;  to  what  purport  is  not 
stated.  Nor  does  it  appear  whether 
there  were  any  charges  in  the  bill  be- 
sides those  stated  above.  An  order  was 
made  for  a  reference  to  the  Master  to 
appoint  a  receiver  of  the  rents  and  pro- 
fits, and  that  the  plaintiff  should  speed 
the  cause. 

(2)  Lloyd  v.  Passingham^  16  Ves.  j 
59.  3  Meriv.  697.  Metcalfe  v.  Puhers- 
toft,   1  V.  &  B.  183.    Macguire  v. 
Allen,  1  Ball  &  B.  75.    See  Sitzoell  v. 
Wilkins,  1  Jacob  280. 
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MERTINS  against  JOLLIFFE,  Executor,  and  Others.      Case  165. 


^         _  _  ^  29th  and  30th 

[Lib.  Reg,  1755.  B.  fo.  469  b.]  June,  and  5th 

July,  1756. 


John  Barnardiston,  being  in  titled  under  a  settlement  in  Where  apur- 
1695,  to  a  remainder  in  tail,  expectant  on  the  death  of  Sir  ^akrouThis^ 
Samuel  Barnardiston^  and  subject  to  a  term  of  ninety-nine     [  312  ] 
years,  for  raising  12,000/, ;  by  indentures  of  7th  and  8th  "^hvoxv^^ 
August  1732,  granted  a  rent-charge  of  100/.  a- year  to  plain-  deed,  which 
tiff  and  his  heirs.   On  the  9th  of  the  same  month  he  granted  ^f- 
a  rent-charge  of  100/.  a-year  to  Gibbons,  and  covenanted  fected  with 

*  P  notice  of  that 

that  the  estate  was  free  from  incumbrances,  except  the  rent-  fact, 
cfiarge  to  plaintiff. 

John  Barnardiston  afterwards  coming  into  possession  of 
the  estate,  and  having  suffered  a  recovery  to  himself  in  fee, 
by  indentures  of  lease  and  release,  13th  and  14th  March,  1735, 
in  consideration  of  Gibbons  having  extinguished  the  rent- 
charge  of  9th  August  1732,  granted  him  a  new  rent- charge 
of  100/.  which  was  afterwards  assigned  to  Northey  in  1748, 
and  has  been  since  assigned  to  Jolliffe. 

There  was  a  second  rent-charge  granted  to  plaintiff,  and 
two  others  to  Gibbons  by  John  Barnardiston,  subsequent  to 
that  in  1735,  which  was  assigned  to  Northey  and  Sir 
William  Jolliffe,  who  got  an  assignment  of  the  term  of 
ninety-nine  years  by  way  of  mortgage. 

Plaintiff  became  owner  of  the  inheritance,  and  the  estate 
proving  deficient  to  pay  all  the  charges  upon  it,  brought 
this  bill  to  redeem  the  estate,  on  payment  of  what  was  due 
for  principal  and  interest,  on  the  term  of  ninety-nine  years. 
The  defendants  set  up  the  term  as  a  protection  to  their 
several  rent- charges. 

Q.  Whether  they  are  affected  by  notice  of  plaintiff's  rent- 
charge,  and  therefore  to  be  postponed  thereto,  as  to  all  or 
any  of  their  rent-charges  ? 

After  argument  at  Bar,  Lord  Hardwicke,  Chancellor: 

It  is  admitted  the  plaintiff  Iiath  a  right  to  redeem.  Q.  On 
what  terms  ?    That  depends  on  the  priority  of  the  incum- 
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[  313  ] 


One  affected 
with  notice 
conveys  to 
another  with- 
out notice :  the 
assignee,  hav- 
ing legal  estate, 
shall  not  be 
affected  with 
the  notice  to 
assignor :  and 
so  vice  versa. 


brances,  exclusive  of  the  term  of  ninety-nine  years.  The 
defendants  insist,  that  the  legal  estate  is  vested  in  Jolliffe  as 
a  trustee  ;  and  that  it  will  protect  their  other  incumbrances. 
Q.  Whether  Sir  William  Jolliffe  had  notice  of  plaintiff's  in- 
cumbrances ?  And  if  he  had,  Whether  plaintiff  will  have  a 
better  right  to  call  for  the  legal  estate  ? 

1st  Q.  Whether  Gibbons ,  at  the  time  of  taking  the  con- 
veyance, and  Nor  they  and  Sir  William  Jolliffe,  at  the  time 
of  assigning  the  rent-charge  of  March  1735,  had  notice  of 
the  rent-charge  granted  to  plaintiff?  I  am  of  opinion,  the 
plaintiff  has  a  right  to  be  preferred,  as  to  the  rent-charge 
of  8th  August,  1732,  to  the  first  rent-charge  granted  to 
Gibbons, 

Q.  How  Gibbons  was  affected  with  notice  ?  how  Northey  f 
how  Sir  William  Jolliffe  was  ?  For  I  admit,  it  is  not  suf- 
ficient to  shew  that  Gibbons  only  was  affected :  for  if  one 
affected  with  notice  conveys  to  2ino\hQv  without  notice,  the 
assignee,  in  case  he  has  the  legal  estate,  shall  protect  him- 
self against  prior  incumbrances :  (1)  so  vice  versa,  if  an 
incumbrancer  without  notice  assigns  to  one  who  has  notice, 
yet  the  assignee  may  protect  himself ;  and  the  reason  is,  to 
prevent  a  stagnation  of  property.  (2)  The  fact  is,  in  the 
deed  of  9th  August,  1732,  is  a  covenant  against  incum- 
brances, except  the  rent-charge  to  plaintiff.  In  1735,  the 
new  rent- charge  was  granted  to  Gibbons,  on  no  other  con- 
sideration but  the  extinguishment  of  the  former.  It  is  clear 
Gibbons  had  notice,  and  being  once  affected,  is  always  so. 

As  to  Northey,  he  had  the  deed  of  1732  in  his  custody. 
By  his  answer,  he  said  he  had  it  not  till  long  after  the  money 
was  advanced  by  him.  I  did  not  care  to  let  his  answer  be 
read  as  to  that  fact.  But  taking  it  to  be  so,  yet  his  deed  of 
conveyance  recites  all  the  former ;  by  which  he  must  know, 
that  the  consideration  of  the  deed  of  1735,  was  the  ex- 
tinguishment of  the  rent-charge  granted  by  the  deed  of 
1732. 

Sir  William  Jolliffe  was  affected  with  notice  in  the  same 
manner. 


(1)  Brandling  Y,  Ord,  1  Atk.  571. 
S.  C.  1  West,  512.  Andrew  v.  Wring- 
ley^  4  Bro.  C.  C.  136.  Kenedy  v.  Daly^ 
1  Sch.  &  Lef.  379.  See  Ingram  v.  Pe/- 
ham,  ante,  153. 

(2)  Harrison  v.  Forth^  Pre.  Ch.  51. 


Lozi'ther  v.  Carlton,  2  Atk.  242.  S.  C. 
2  Eq.  Ca.  Abr.  685.  Sweet  v.  South- 
cote,  2  Brb.  C.  C.  66.  in  Macqueen  v. 
Farquar,  11  Ves.  478.  Mitf.  Tr.  224. 
Beames  Tr.  on  PI.  243,  and  cases  there. 
Bennet  v.  Walker,  1  West,  130. 
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Several  objections  have  been  made  to  the  notice :  Mertins 

1st,  That  the  deed  of  1732  was  cancelled,  that  is,  was  against 

t^irtually  so,  by  the  extinguishment  of  the  rent- charge ;  and  ^^^^^^i^^^^g 

though  a  man  is  bound  to  take  notice  of  every  thing  neces-  j-rjij^^^^^i^  ^ 

sary  to  make  out  his  title,  yet  he  need  not  look  into  what  man  is  bound 

is  not  necessary  to  it.  ^ffv",' 
necessary  to  his  title,  (3)  he  need  not  look  into  what  is  not  necessary.  (4)] 

I  agree  it  was  not  necessary  to  deraign  the  title  to  the     [  314  ] 
rent  charge ;  but  it  was  necessary  to  make  out  the  con- 
sideration of  the  new  rent-charge,  otherwise  it  would  have 
been  voluntary. 

Sir  John  Barnardiston  was  an  incumbered  man,  and  it 
was  material  to  see  the  consideration. 

There  are  a  great  many  cases  on  notice  ;  and  a  distinction 
has  been  taken  between  actual  and  implied  notice  :  and 
though  it  is  difficult  to  reconcile  all  the  determinations,  yet 
some  general  rule  must  be  observed. 

,  Ferrars  v.  Cherry^  2  Vern.  384.  went  a  great  way.  That 
was  implied  notice.  Moor  v.  Bennet,  2  Cha.  Cas.  was  also 
an  implied  notice.  The  words  of  the  book  are,  And  so  it 
"  is  in  all  cases  where  the  purchaser  cannot  make  out  a  title 
-'^  but  by  a  deed  ;  which  leads  him  to  another  fact :  the  pur- 

chaser  shall  not  be  a  purchaser  without  notice  of  that  fact, 

but  shall  be  presumed  cognizant  of  it ;  for  it  is  crassa  neg- 
"  ligentia  that  he  sought  not  after  it.''  (5) 

Biscoe  V.  Earl  Banbury^  1  Chan.  Cas.  287.  goes  much 
further  than  the  present  case. 

As  to  all  the  other  incumbrances,  except  the  rent-charge 
of  1735,  I  am  of  opinion,  the  defendants  are  intitled  to  be 
preferred  to  the  plaintiff ;  for  as  to  them,  the  defendants  are 
not  affected  with  notice  of  the  rent-charge  of  1732. 

Therefore  decree,  &c. 

In  the  abov-e  case,  the  only  evidence  of  the  deed  of  1732 
being  in  the  possession  of  the  defendants,  was  the  discovery 
in  Northey'-'s  answer ;  and  on  the  deeds  being  produced, 
the  counsel  for  the  defendants  offered  to  read  Northey'^ 
answer,  to  shew,  that  they  were  not  delivered  to  them  till 


(3)  Drapers'  Company  \.  Yardiy,  437.  Hall  \.  Smithy  14  Ves.  426. 
2  Vern.  062.  Coppenv.  Fernyhough^  '  Daniels  v.  Davison^  16  Ves.  249.  17 
2  Bro.  C.  C.  291.  Bury  v.  Bury^  Ves.  485.  Walter  \.  Maundc^  1  J.  & 
Sugd.  Vend.  App.  No.  25.  W.  181.    Hamilton  v.  Royse^  2  Sch. 

(4)  Wyat  v.  Barzoell,  19  Ves.  440.    &  Lef.  315. 

(5)  Taylor  v.  Hibbcri,  2  Ves.  J. 
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lately,  and  long  after  he  had  purchased  the  rent-charge  :  but 
Lord  Chancellor,  refused  it,  though  it  was  argued  and 
insisted  to  be  very  hard ;  because  the  only  account  of  the 
delivery  of  the  deed  is  in  the  answer ;  and  by  its  not  being 
permitted  to  be  read,  the  deed  must  be  taken  to  be  in 
Northey'^  custody  at  t^e  time  of  the  purchase,  ten  years 
before  it  actually  was.  (6) 


(6)  Mr.  Sugden  remarks  (Vend. 
735.)  that  "  it  seems  that  the  defen- 
"  dant  had  sufficient  notice  besides  the 
"  mere  custody  of  the  deed.  His  con- 
veyance  recited  all  tPie  former  deeds, 
"  and,  therefore,  the  reading  the  answer 
"  to  prove  when  the  deed,  in  question, 


"  came  into  his  custody,  was  perfectly 
"  unnecessary."  Generally  if  a  per- 
son admits  a  deed  in  his  custody,  it  is 
incumbent  on  him  to  shew  when  it  came 
in.  See  in  Earl  Fomfret  v.  Lord 
Windsor^  2  Ves.  486. 


I  315  ]  ^             PARTYN  agamst  ROBERTS. 
Case  166.   

6th  July,  1756.  [Lib.  Reg.  1755.  B.  fo.  451  b.] 

The  Court  will  I^AViD  RoBERTs  being  entitled  to  an  estate  in  fee,  as  heir  to 
not  rectify  a    bis  mother,  expectant  on  an  estate  for  life,  which  his  father 

settlement         ii    V*  ii  ii« 

which  varies     had  therem  as  tenant  by  the  curtesy;  and  bemg  also  en- 
anVduU  froa/  ^^^^^^  to  a  remainder  in  tail,  in  another  estate,  expectant  on 
what  it  appears  the  death  of  his  father,  with  remainder  over  to  his  brother 
art^cleMo^  ^is         sisters,  under  a  marriage  settlement  of  his  father  in 
uiiTellwS'it  -^^^^         being  about  to  be  married  to  Elizabeth  Meller ; 
was  clearly  in-  by  articles,  30th  November,  1723,  he  and  his  father  agree  to 
settiemltf    settle  600/.  a-year,  part  of  his  mother's  estate,  on  the  hus- 
shouid  pursue  band  for  life,  subject  to  an  annuity  to  the  wife  by  way  of 
the  articles.(i)  Jq^j^i^^j.^^  ^j^-j^  remainder  to  trustees  for  500  years,  to  raise 
portions  ;  with  remainder  to  first,  &c.  sons  of  the  marriage  ; 
with  remainder  to  the  daughters  of  the  marriage  in  like 
manner  ;  remainder  to  the  heirs  of  the  body  of  David  Ro^ 


(1)  Leg  V.  Goldwise,  Ca.  temp.    C.  C.  584.    Green  v.  Ekins,  2  Atk. 
Talb.  20.    Cordwell  v.  MacJcrUl,  post.  476. 
515.    Highway  v.  Banner,   1  Bro. 
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berts  ;  remainder  to  his  brother  Roger  and  his  issue  male,  in  Partyn 
strict  settlement ;  remainders  over  to  his  several  sisters  in  -^^^^^^^ 
like  manner ;  with  remainder  in  fee  to  the  right  heirs  of 
David  Roberts,  As  to  the  residue  of  the  mother's  estate 
after  the  death  of  David  Roberts,  and  subject  to  a  term  of 
700  years  for  portions,  and  to  a  power  to  be  vested  in  David 
Roberts,  in  case  he  should  survive  Elizabeth,  and  should 
have  any  issue  by  her,  to  make  a  settlement  on  any  after- 
taken  wife  or  wives,  by  way  of  jointure,  and  upon  the  issue 
of  her  or  their  bodies  ;  and  in  default  of  such  issue  of  such 
subsequent  marriage,  then  to  the  same  uses,  and  in  like 
manner,  as  the  600/.  a-year  is  agreed  to  be  settled.  And 
the  estate  of  the  father  was  agreed  to  be  settled  as  the  600/. 
a-year  was. 

The  marriage  took  effect  :  and  afterwards,  by  indentures 
of  1 6th  and  ijth  February  1726,  a  settlement  was  made, 
which,  after  reciting  the  articles,  and  declaring  the  intention 
of  the  parties  to  be  for  continuing  the  estates  in  the  name 
and  blood  of  the  Roberts'  as  long  as  it  should  please  Al- 
mighty God,  and  that  it  was  in  pursuance  of  the  articles, 
the  several  estates  are  settled  in  strict  settlement,  and  in- 
stead of  limiting  them  to  the  heirs  of  the  body  of  David,  in 
default  of  issue  of  that  marriage,  they  are  limited  to  the  issue  [  316  ] 
of  any  subsequent  marriage ;  with  a  power  for  David  Ro- 
berts to  make  a  jointure  and  provision  on  an  after-taken  wife, 
and  issue  of  subsequent  marriage  (which  is  to  take  place  of 
the  limitations  to  the  issue  of  that  marriage).  David  Ro- 
berts being  greatly  in  debt,  on  his  fathers  and  his  own  ac- 
count, in  1733  obtained  an  Act  of  Parliament  for  sale  of 
part  of  the  estates  5  and,  by  way  of  compensation,  settled  a 
small  estate  to  the  uses  of  the  settlement  in  1726  5  and  gave 
up  and  released  his  power  which  he  had  of  doing  waste ;  and 
was  declared  by  the  act  to  be  only  tenant  for  life,  without 
such  power.  The  brother  being  dead,  the  surviving  sisters, 
and  the  son  of  one  of  them  that  was  dead,  joined  in,  and 
gave  their  consent  to  the  Act. 

David  Roberts  being  still  involved  in  debts,  in  1745  suf- 
fered a  recovery  of  these  estates  at  the  Great  Sessions  in 
IVales,  and  declared  the  uses  to  trustees  for  1,000  years,  in 
trust,  after  the  death  of  himself,  to  raise  money,  by  sale  or 
mortgage,  to  pay  his  debts. 

In  1747,  Elizabeth  died  without  issue  3  and  in  1755,  the 
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Partyn  present  bill  was  filed  by  the  plaintiff,  who  is  a  creditor  of 
RoBER^Ts  -^^^'^  Roberts,  to  have  the  settlement  rectified,  and  made 
according  to  the  articles,  by  which  means  David  Roberts 
would,  in  the  event  that  has  happened,  be  tenant  in  tail ; 
and  to  have  an  execution  of  the  deed  of  trust,  declaring  the 
uses  of  the  recovery. 

It  was  insisted  by  plaintiff's  counsel,  that  he  was  entitled 
to  an  estate  tail  by  the  words  of  the  articles  :  that  it  was  but 
reasonable,  that  after  the  limitation  to  the  issue,  the  estates 
should  go  in  the  old  channel :  that  it  was  a  mistake  in  the 
settlement,  and  that  the  Act  of  Parliament  made  no  altera- 
tion with  respect  to  the  rights  of  the  parties,  but  was  ob- 
tained with  another  view  :  that  the  persons  who  opposed 
the  rectification  were  sisters,  or  sisters^  children,  who  were 
only  volunteers  in  the  settlement. 

On  the  other  side,  it  was  argued,  1st,  That  the  limita- 
tions to  the  issue  of  a  subsequent  marriage  in  the  settlement 
[  317  ]  was  an  explanation  of  the  intention  of  the  parties,  and  their 
meaning  in  limiting  the  estate  to  the  heirs  of  the  body  of 
David  in  the  articles.  2dly,  That  if  by  the  articles  David 
Roberts  would  be  intitled  to  an  estate  tail,  yet  that  the 
settlement  was  made  on  a  new  agreement :  That  David 
Roberts  was  adult  at  the  time,  and  knew  what  he  was 
doing ;  and  has  not  only  acquiesced  in  it  ever  since,  but 
confirmed  it  by  the  Act  of  Parliament :  that  the  sisters  and 
their  issue  are  not  volunteers,  part  of  the  estate  moving 
from  the  father,  without  whose  concurrence  David  could 
not  have  barred  the  entail,  which  was  limited  over  to  his 
brother  and  sisters  by  the  settlement  of  1697  5  and  Osgood 
V.  Strode  (2)  was  cited  for  that  purpose. 

Lord  Hardwicke,  Chancellor : 

There  never  was  such  a  decree  as  is  prayed  by  this  bill. 
I  have  not  had  any  doubt,  since  the  settlement  and  Act  of 
Parliament  were  read. 

Almost  all  the  cases  that  have  been  determined  on  this  head 
were  of  settlements  in  prejudice  of  the  issue  of  the  marriagej 
and  there  could  be  no  presumption  of  a  new  agreement; 
where  the  parties  to  the  settlement  are  adult,  and  it  differed 
from  the  articles,  this  Court  would  not  alter  the  settlement, 
except  where  it  was  said  and  intended  to  be  pursuant  to  the 


(2)  2  P.  Wins.  245.  256. 
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articles.  Honor  v.  Honor,  (3)  and  JFest  v.  Bvrissey^  (4)  are 
determinations  of  this  sort. 

David  Roberts  was  capable  of  judging  for  himself,  and 
might,  if  he  pleased,  vary  the  settlement  from  the  articles. 

It  recites,  "  for  continuing  the  estate  in  the  name  and 
blood  of  Roberts."  That  could  not  be  by  giving  him  an 
estate  tail,  as  in  the  articles,  nor  any  other  way  so  effectually, 
as  that  in  the  settlement,  by  limiting  them  to  the  issue  of  a 
subsequent  marriage.  It  was  no  mistake,  not  to  be  presumed, 
but  done  with  design.  The  power  of  jointuring  on  second 
wife  is  void :  by  the  articles  it  is  confined  to  the  case  of  his 
surviving  Elizabeth,  and  having  issue.  The  reason  might 
be,  because  if  he  had  no  issue,  he  had  it  in  his  power  to  do 
it  by  virtue  of  the  limitation  to  him  in  tail.  By  the  settle- 
ment, that  power  is  given  to  him  at  large,  because  he  had 
parted  with  the  estate  tail. 

But  if  it  was  not  strong  on  the  settlement,  yet  the  Act  of 
Parliament  makes  it  a  clear  case.  It  is  a  waiver  of  his  equity. 
It  would  be  so,  if  instead  of  an  Act  of  Parliament,  it  had 
been  only  a  private  deed. 

If  it  would  be  so,  if  the  bill  had  been  brought  against 
David  Roberts,  the  being  brought  by  a  creditor  makes  no 
difference ;  for  the  change  of  David  Roberts'^  interest  under 
the  settlement  is  not  to  be  considered  as  fraudulent,  with 
respect  to  his  creditors.  Every  voluntary  settlement  is  not; 
but  if  it  was,  this  bill  is  not  brought  on  that  foundation. 

Bill  Dismissed. 


Partyn 
against 
Roberts. 


[  318  3 


(3)  iP.Wms.  123. 


(4)  2  P.  Wms.  349. 
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Case  167.  HASSELL  against  TYNTE. 


2^uf;,T7T6.  CLib.  Reg.  1755.  A.  fo.  588.] 

Whether  a  BiLL  by  plaintiff,  inter  alia,  to  have  benefit  of  a  gift  of 
pasfby^parof  l^OOO/.  mortgage  made  to  her  by  Lady  Tynte,  her  grand- 
gift?  (1)  mother. 

Whether  such 

a  gift,  in  this  case,  is  to  be  considered  as  donatio  mortis  catisa,  or  donatio  inter  vivos  ? 

The  case  was  this  :  Lady  Tynte  being  intitled  to  a  sum  of 
1,000/.  secured  by  mortgage  upon  a  real  estate,  taken  in  the 
name  of  Francis  Hales ;  and  being  old,  and  afflicted  with 
a  disorder  of  which  she  died  about  six  weeks  afterwards, 
delivered  the  deeds  and  writings  relating  to  the  mortgage 
and  estate  to  the  plaintiff,  (2)  in  the  presence  of  several 
witnesses,  one  of  which  proved,  that  she  made  use  of  this 
expression  at  the  time,  viz,  "  I  deliver  this  as  my  act  and 
deed.'^  Proof  was  read  of  declaration  by  Lady  Tynte,  and 
particularly  one  Adderly  deposed,  that  subsequent  to  the 


(1)  The  House  of  Lords  have,  in  a 
very  recent  case,  decided  that  a  mort- 
gage may  be  made  the  subject  of  a 
donatio  mortis  causa,  Duffieldw,ElweSy 

June  29,  1827.  The  cause  came  on 

upon  an  appeal  from  the  decision  of  the 
V.  C.  Sir  J.  Leach^  who  had  held  that 
a  mortgage  could  not  pass  as  a  donatio 

mortis  causa^  1  S.  &  S.  245  See  the 

observations  of  Mr.  Powell  in  his  Trea- 
tise on  Mortgages,  p.  1024.  ed.  Co- 
ventry. See  in  Ward  v.  Turner,  2 
Ves.  443.  See  Hurst  v.  Beach,  5 
Madd.  355.  And  as  to  the  requisites 
of  a  donatio  mortis  causa  generally,  see 
2  Swanst,  101.  and  note  there. 

(2)  As  stated  in  Lib.  Reg.  when 
she  delivered  the  deeds,  &c.  she  "  de- 
"  clared  her  intent  to  be  to  make  a 

present  of  the  mortgage  and  the  money 
due  thereon,  and  directed  the  plain- 
"  tiff  to  deliver  the  deeds  to  H,  Ad- 
"  derly^  clerk  to  the  Rector  of  the 


Parish  of  N.,  that  the  same  might 
be  kept  by  him  for  the  plaintiff's  be- 
"  nefit,  after  her  decease,"  The  deeds 
had  continued  ever  since  in  H.  Adder' 

ley^s  custody.  Decree,  "  and  a  ques- 

"  tion  having  been  made  whether  the 
"  mortgage  of  1,000/.  passed  to  the 
"  plaintiff  by  a  gift  insisted  on  by  the 
"  plaintiff  to  have  been  made  thereof 
"  in  the  lifetime  of  the  Sd\diLady  Tynte, 
"  and  it  appearing  that  the  whole  sur- 
"  plus  of  the  personal  estate  of  the  said 
"  Lady  Tynte,  will  belong  to  the  plain- 
"  tiff  in  case  she  live  to  obtain  the  age 
of  twenty-one,  or  should  marry ;  his 
Lordship  doth   reserve  the  consi- 
deration  whether  the  principal  and 
interest  of  the  said  mortgage  passed  to 
the  plaintiff,  by  the  said  gift  or  not, 
till  it  shall  be  seen  whether  plaintiff 
"  do  attain  her  age  of  twenty-one,  or 
marry. 
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delivery  of  the  deeds^  Lady  Tynte  said,  she  hoped  the 
plaintiff  would  be  a  good  girl,  for  that  she  had  given  her  a 
mortgage  of  1,000/.  for  her  own  immediate  use  and  benefit. 
Several  questions  were  made  : 

1st.  Whether  this  was  a  donatio  mortis  causa  f 

2d,  Whether  it  was  a  donatio  inter  vivos  ? 

3d,  Whether,  it  being  a  gift  of  a  mortgage  upon  a  real 
estate,  it  can  take  effect,  or  is  not  void  by  statute  of  frauds 
and  perjuries  ? 

Lord  Hardwicke,  Chancellor  : 

The  question  on  statute  of  frauds  and  perjuries  is  of  great 
delicacy  and  nicety. 
Two  Questions : 

1st,  Whether,  on  the  proofs,  it  is  a  donatio  mortis  causa, 
or  donatio  inter  vivos  f 

2d,  Whether  it,  being  a  gift  of  a  mortgage  on  a  real  estate, 
can  take  effect  ? 

Very  slight  evidence  of  the  gift  has  been  given  by  one  of 
the  witnesses  j  the  other  proves  the  words  made  use  of  at 
the  time  :  but  it  is  difficult  to  know  what  construction  to  put 
upon  them ;  whether  Lady  Tynte  intended  to  deliver  them 
to  plaintiff  to  keep  for  her.  The  proof  of  the  declarations 
seems  to  clear  up  her  intention. 

Q.  Whether  it  is  donatio  mortis  causa  f  It  looks  more 
like  donatio  inter  vivos.  But  there  is  such  a  sort  of  donatio 
mortis  causa  mentioned  in  the  civil  law. 

But  whether  it  be  the  one  or  other ;  Question,  If  allowable 
by  statute  of  frauds  ?  Perhaps  it  would  be  more  favourable 
to  consider  it  as  donatio  mortis  causa.  But  it  partakes  some- 
thing of  the  nature  of  a  will. 

No  case  has  been  cited  but  Richards  v.  Sims,  (3)  which 
came  on  to  be  heard  in  Chancery  in  1740,  and  afterwards  on 
the  equity  reserved  in  Michaelmas  1741. 

That  case  came  before  the  Court  in  a  very  different  shape 
from  the  present.  It  was  on  a  bill  by  an  administrator,  to 
have  the  deeds  and  writings  relative  to  a  mortgage  delivered 
up,  and  to  be  redeemed.  The  defendant  insisted  on  a  donatio 
mortis  causa.  The  words  used  on  that  occasion  were  "  Take 
"  this  box  ;  I  freely  forgive  you  the  debt''  Two  issues  were 
directed  :  1st,  Whether  the  party  gave  the  defendant  the 
deeds  ?    2d,  Whether  he  declared  that  he  forj^ave  the  debt  ? 


Hassell 
against 
Tynte. 


[  319  ] 


[  320  ] 


(3)  2  Ves.  436.  cited.  2  Atk.  313.  Barnew.  90. 
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Hassell     Both  the  issues  found  in  favour  of  the  administrator.  So 
against     that  is  but  a  very  slight  precedent. 

Tynte.  What  has  been  argued  at  bar  is  very  true,  that  the  money 
Mortgage 'wiiT  principal,  and  the  land  only  the  security:  that  the 

pass  by  will  monev  would  pass  by  will  not  attested  according  to  the  statute : 
unattested.(4)]       .    \  .         ,        \  ,       .  •    -,     i  j.^. 

and  yet  here  is  an  interest  in  land ;  (D)  and  it  is  a  very  con- 
siderable question.  Whether  it  can  pass  by  parol  gift  ? 

Am  very  unwilling  to  give  my  opinion  upon  it,  and  it  is 
not  necessary  at  present ;  for  as  the  plaintiff  is  residuary 
legatee  of  Lady  Tynte,  at  her  age  of  twenty-one,  or  mar- 
riage, upon  either  of  those  events  she  will  be  in  titled  to  the 
money.  At  all  events,  therefore,  I  shall  give  directions  as 
to  the  other  parts  of  the  cause,  and  reserve  the  consideration 
of  this  question. 

(4)  See  Powell  on  Mortgages,  ed.  Coventry,  427.  2  Ch.  Ca.  50.    (5)  Ante,  174. 


Case  168.  _  FOONE,  a  Legatee,  and  Others,  Simple- contract  Creditors 
of  WINIFRED  WAREHAM,  against  PINKARD 
and  Others. 


^    /a^     m  ^  C,  [Lib.  Reg.  1755.  A.  fbl.  626  b.] 

^•^I^^^Whetheracre-  WiNiFRED  Wareham,  by  Will  of  8th  Juiic,  IJ^l,  directed 
^  Papist  is  in-  debts  to  be  paid,  and  gave  several  legacies;  and  then  the 

^aidliis  debts  proceeds  in  these  words  :  "^In  order  to^raise| money  for 

/  *         Q^i-    money       these  payments,  my  estate  at  Benwill  must  be  sold  to  the 
/i.S,'22/oithivll\t^^  "highest  bidder,  as  soon  after  my'decease  as  conveniently 
tate,  under  the  "  can  be  done.    To  this  end,  I  do  appoint,  constitute,  and 
in^he^will!^*        empower,  Mr.  Richard  Pinkard and  Mr.  Noah  Sherwood, 
"  whom  I  make  executors'^ of  this  my  last  will,f    sell,  let, 
"  or  set  to  sale,  ^both^my  estates  at  Benwill  and  Elming' 
stone:'  "  -  —    ~     '     "  - 

Bill  by  plaintiffs,  on]  behalf  of  herself  and  other  creditors 
and  legatees,  to  have  the  vrill  established,  and  the  trusts  per- 
formed, and  the  power  executed,  and  to  be  paid  their  debts 
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and  legacies.    It  appeared  that  the  plaintiff  Foone  and  several  Foone 
of  the  other  creditors  are  Papists.  and  Others 

Q.  Whether  within  the  statute  of  W.  3.  against  Papists  ?  ^f^^^l^ 

Murray,  Attorney-General,  and  TFilbraham,  for  plaintiff,  Others, 
argued,  that  it  was  not :  that  it  is  not  a  trust,  but  a  mere 
power  to  sell :  that  the  power  must  be  executed,  and  the 
money  is  legal  assets,  and  what  remains  after  payment  of 
the  debts  and  legacies,  will  go  to  the  personal  representa- 
tive :  that  it  was  the  intention  of  the  testatrix,  to  make  the 
estate  legal  assets  :  that  such  a  power  to  executors,  if  they 
die  before  it  is  executed,  will  go  to  their  personal  repre- 
sentative. The  distinction  between  such  a  power  and  a 
devise  to  executors  to  sell  was  argued,  as  laid  down  in  Bur- 
well  V.  Corrant,  Hard.  405.  Prowse  v.  Abingdon,{\)  in 
Chancery,  1 1  Geo.  2.  In  the  former  case,  they  are  legal  as- 
sets ;  in  the  latter,  equitable. 

It  was  said,  that  this  case  was  not  within  the  reason  of 
the  determination  in  Hop er  v.  Ratcli^e  ;{2)  in  which  case 
it  was  admitted,  that  with  respect  to  debts  and  legacies,  the 
estate  was  to  be  considered  as  money,  though  as  to  the 
residue,  it  was  land.  In  this  case,  the  legatees  cannot  take 
any  interest  in  land  ;  and  have  it  not  in  their  power  to  pre- 
vent a  sale,  as  the  heir  at  law  has  in  case  of  a  trust,  where 
he  is  entitled  to  the  residue  undisposed  of.  There  is  no  in- 
tention here  to  evade  the  statute. 

Suppose  the  testatrix  had  contracted  for  sale  of  the  es- 
tate in  her  lifetime,  and  by  her  will  had  directed  the  money 
to  be  applied  in  payment  of  her  debts  and  legacies,  the  con- 
tract, in  the  notion  of  this  Court,  would  be  considered  as 
executed ;  and  as  soon  as  the  estate  was  actually  sold,  the 
money  must  have  been  applied  according  to  the  will.  In 
Comyns,  5/0.  Matland  v.  Brmgloe,  an  obiter  dictum  of  the 
Court,  as  a  Papist  might  sell  lands  in  his  life-time,  and  pay 
his  creditors,  though  they  should  be  Papists,  they  did  not 
see  any  reason  why  he  might  not  by  his  will  direct  such  sale, 
and  application  of  the  money  to  Papists,  creditors. 

On  the  other  side  it  was  argued  by  Mr.  Henley,  that  it  is    [  322  ] 
a  particular  power  to  sell,  coupled  with  a  trust  as  to  the  ap- 
plication of  the  money,  which  is  partial,  and  subject  to  re- 
sult ;  and  that  it  is  a  rule,  when  money  is  to  be  raised  out 
of  land  for  particular  purposes,  no  more  shall  be  raised  than 


(1)  1  Atk.  482. 


(2)  9  Mod.  171,  191. 
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FooNE  is  sufficient  to  answer  those  purposes  ;  that  therefore  this  is 
and  Others  not  legal  assets  :  that  the  incapacity  in  the  statute  is  ge- 

agmnst     ^eral ;  and  s.  5th  extends  to  all  cases  where  Papists  can 
Pink  ARD  ^  ,.7  . 

and  Others.  ^^^y  interest  or  profits  out  of  land^  mediately  or  immedi- 

ately, whether  as  purchasers,  or  otherwise. 

In  the  present  case^  the  plaintiff  must  get  at  the  profits 
mediately^  through  the  executors  5  and  a  sale  is  an  anticipa- 
tion of  the  whole  profits  for  ever. 

In  Roper  v.  Ratcliffe,  it  was  argued,  that  the  Papist  might 
have  sold  the  land  in  his  life-time,  as  has  been  argued  in 
this  case  3  but  it  did  not  prevail;  the  argument  equally  ap- 
plicable to  all  cases  upon  the  statute,  as  to  the  present :  that 
the  present  method  is  an  evasion  of  the  statute,  and  would 
tend  to  defeat  the  Protectant  next  of  kin  having  benefit  of  it. 
Suppose  a  testator  left  a  son,  a  Papist,  such  a  power  to  sell, 
and  pay  the  whole  money,  or  a  large  sum  out  of  it  to 
the  son ;  he  would  enjoy  the  estate  until  the  Protestant  next 
of  kin  should  put  in  his  claim,  and  then  the  executors  would 
sell,  and  pay  him  the  money. 

Lord  Hardwicke,  Chancellor,  stopped  the  counsel  for 
the  defendant  Eveleigh,  the  heir  at  law,  and  said,  that  as 
it  was  a  new  question,  and  of  great  consequence,  though  not 
of  value  in  the  present  case,  and  as  he  was  afraid  it  might 
lead  to  a  new  way  of  passing  estates  to  Papists,  he  would 
not  determine  it  without  the  assistance  of  some  of  the 
Judges,  whose  attendance  he  would  desire  in  the  next 
Term. 

Vide  the  decree  and  further  proceedings  in  this  case,  un- 
der the  name  of  Foonb  against  Blount,  post,  7^7* 
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CLEEVE  against  GASCOIGNE.  Case  169. 


[Lib.  Reg.  1755.  A.  fo.  547  a.]  30,^  j^j^^ 
  1756. 

The  defendant.  Sir  Crisp  Gascoigne,  having  bought  an  New  trial  for 
estate  in  Essex,  insured  with  the  plaintiffs  a  life  that  was  ^/tht'SgJ^ 
standing  out,  which  he  affirmed  to  be  a  good  life,  but  which  [and  absence 
soon  afterwards  dropped  ;  and  lie  brought  two  several  actions  witness.]  (i) 
in  the  Common- Pleas  against  two  of  the  insurers  upon  the 
policy,  and  obtained  a  verdict  in  each.    The  plaintiff  filed 
this  bill,  in  order  to  be  relieved  against  the  policy,  on  the 
foot  of  fraud  and  imposition ;  and  on  the  hearing,  an  action 
was  directed  to  be  brought,  and  tried  before  Lord  Chief- 
Justice  Ryder,  in  the  King's  Bench.    Upon  that  trial,  the 
plaintiff,  Cleeve,  obtained  a  verdict ;  and  the  cause  coming 
on  again  to  be  heard  on  the  equity  reserved,  Sir  Crisp  Gas- 
coigne applied  for  a  new  trial. 

Loaj)  Hardwicke,  Chancellor: 

This  application  is  made  upon  three  grounds  : 

1st.  That  a  material  witness  for  Sir  Crisp  was  prevented 
by  illness  from  being  at  the  trial. 

2d.  That  he  had  two  verdicts  in  his  favour. 

3d.  That  the  Judge  gave  mis-directions. 

As  to  1st.  The  absence  of  a  witness,  whose  testimony 
would  only  corroborate  that  of  several  others  upon  a  fact,  is 
not  a  reason,  even  in  this  Court,  to  grant  a  new  trial.  But 
there  is  something  particular  in  this  person's  testimony ;  for 
at  the  former  trial  he  swore,  that  on  one  of  the  insurers 
telling  him,  that  he  had  imposed  a  bad  life  upon  them.  Sir 
Crisp  answered,  he  would  let  him  off,  if  he  chose  it.  There 
is  a  circumstance  in  it  very  favourable  for  the  defendant, 
from  his  having  made  that  offer. 

And  it  was  not  in  his  power  to  put  off  the  trial,  because 
it  is  sworn,  that  after  he  was  served  with  a  suhpcena,  on  tlie 
very  day  he  was  to  set  out  to  attend  the  trial,  the  witness  was 


(1)  See  Bak  er  v.  Hart,  1  Ves.  28. 
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Cleeve 
against 
Gascoigne. 


Distinction  in 
case  of  in- 
surance, be- 
tween the  af- 
firmation of 
a  fact  in  itself 
certain,  and 
where  it  is 
matter  of 
opinion. 

V,  Harder  v. 
Sise^  cited 
2  Vern.  285. 
in  which 
there  were 
five  trials. 


taken  ill  with  a  disorder,  which  it  was  at  that  time  appre- 
hended tended  to  a  mortification :  so  that  there  is  no  neglect 
to  be  imputed  to  the  defendant  on  that  account. 

As  to  2d.  It  was  said,  in  answer,  that  the  former  verdicts 
were  given  on  a  particular  circumstance  attending  those 
trials.    But  it  is  impossible  to  say  what  the  Jury  went  upon. 

As  to  3d.  It  is  sworn  on  the  part  of  the  defendant,  and 
not  contradicted  on  the  other  side,  that  the  Judge  directed 
the  Jury  to  consider,  1st,  Whether  Sir  Crisp  affirmed  the  life 
to  be  a  good  one  ?  2dly,  Whether  he  knew  it  to  be  a  bad  life  ? 
and,  3dly,  Whether  it  was  a  bad  life,  though  not  known  to 
Sir  Crisp  Gascoigne  to  be  so? 

With  great  respect  to  the  knowledge  of  the  Judge,  I  think 
the  last  part  was  going  too  far ;  for  though  where  a  man  af- 
firms a  thing  to  be  so,  which  is  otherwise,  it  is  a  falsity  and 
fraud  in  him,  whether  he  knew  it  or  not;  yet  that  must  be 
understood  with  a  distinction:  Where  the  affirmation  is  of 
a  fact  which  is  in  itself  certain,  as  of  the  loss  or  missing  of  a 
ship,  or  that  such  a  farm  is  let  at  so  much,  it  is  so ;  but 
where  it  is  matter  of  opinion,  as  of  the  state  of  health  of 
any  person,  or  of  the  value  of  a  farm  that  is  unlet,  it  is  not 
so.  And  it  is  impossible  to  say  upon  what  the  Jury  founded 
their  verdict  in  this  case.  But  I  go  still  further  :  This  Court 
has  frequently  granted  new  trials,  merely  because  the  in- 
heritance was  to  be  bound  by  it.  (2)  It  is  true,  that  so  much 
regard  is  not  paid  to  personal  property.  But  in  this  case,  a 
gentleman's  character  is  at  stake. 

Therefore  let  there  be  a  new  trial,  on  the  defendant's 
paying  the  costs.  (3) 


(2)  Stace  v.  Mabbot,  2  Ves.  553. 

(3)  The  motion  was  on  the  ground 
that  though  the  verdict  was  found  for 
Sir  B.  Cleve^  yet  that  the  weight  of 
evidence  was  on  the  side  of  Sir  Crisp 


Gascoigne^  and  that  6r.  L,  a  very  ma- 
terial witness,  could  not  attend  the 
trial,  by  reason  of  illness,  but  was  now 
recovered,  and  able  to  give  evidence,  at 
any  future  trial.  Lib.  Reg. 
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WATSON  and  his  WIFE  and  Others,  against  EARL       Case  170. 
LINCOLN  and  Others.  (1) 

[Lib.  Reg.  1755.  B.  fo.  512.]  9th  and  13th 

August,  1756. 

In  the  marriage  settlement  of  Henry  Pelham,  deceased,  in 
1726,  a  term  was  created,  to  raise  10,000/.  for  portions  for 
daughters  of  the  marriage,  in  case  of  failure  of  issue-male  ; 
provided,  if  he  should  in  his  life -time  give  any  of  the  por- 
tions thereby  appointed  to  be  raised,  for  or  towards  the  pre- 
ferment of  any  of  his  daughters  in  marriage  or  otherwise  ; 
or  there  should  on  his  death  come  or  descend  on  them  any 
lands  or  tenements  from  him ;  then  such  sums,  and  the  value 
of  such  lands,  should  be  deemed  as  part  of  the  portions,  un- 
less Pelliam  should  declare  the  contrary. 

By  a  settlement  made  by  the  Duke  of  Newcastle  in  1741, 
inter  alia,  a  term  was  created  on  the  Nottinghamshire  es- 
tate, to  raise  10,000/.  to  such  younger  children  as  Pelham 
should  appoint. 

On  7th  September  1748,  Pelham  having  issue  four 
daughters  only,  viz,  the  Countess  of  Lincoln y  Frances, 
Grace,  and  Mary,  made  his  will,  and  appointed  the  10,000/. 
under  the  first  term  to  be  raised  for  the  benefit  of  all  his 
daughters,  except  the  Countess  of  Lincoln,  at  eighteen  or 
marriage.  He  then  directed  the  Nottinghamshire  estate  to 
be  sold,  after  the  death  of  the  Duke  of  Newcastle,  and  the 
money  to  be  divided  among  all  his  daughters,  except  the 
Countess  of  Lincoln,  whom  he  had  provided  for  with  a  por- 
tion. He  gave  his  estate  at  Esher  to  his  daughter  Frances, 
and  her  issue,  in  strict  settlement,  with  remainder  over  to 
his  other  daughters  in  like  manner.  He  gave  his  personal 
estate  to  his  daughters,  except  the  Countess  of  Lincoln ; 
and  gave  the  residue  of  his  real  estate  to  all  his  daughters  in 
tail,  as  tenants  in  common ;  and  in  case  aiiy  df  them  should 
become  entitled  to  the  Duke  of  Newcastle's  estate,  her  in- 
terest in  the  above  devises  was  to  cease  and  go  over. 

By  a  codicil,  9th  September  VJol,  he  charged  his  estate     [  326  ] 


(I)  This  case  is  frequrntly  cited  under  tlie  title  of  Pelham  v.  Lord  Lincoln. 

2  D 
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Advancement 
of  portion  on. 
marriage  of  a 
daughter,  and 
said  to  be  in 
full  of  lier  por- 
tion or  fortune, 
what  proyi- 
sions  it  ex- 
tends to. 


[A  provision 
by  will  by  a  fa- 
ther to  a  child 
is  adeemed  by 
a  subsequent 
portion  given 
by  the  father 
in  his  life- 
time.(2)] 
[The  Court 
leans  against 
double  por- 
tions.(3)] 


at  Esher  with  5,000/.  to  each  of  his  youngest  daughters,  as 
should  not  be  entitled  to  the  possession  and  enjoyment  of 
the  house  and  park  at  Esher  ;  and  adds  a  proviso,  that  if 
any  of  his  unmarried  daughters  should  marry  without  his 
wife's  consent,  her  interest  in  the  estate  under  the  will  and 
codicil  should  go  over  to  the  other  daughters. 

On  28th  August  1752,  on  the  marriage  of  his  daughter 
Grace  with  plaintiff  Watson,  he  gave  her  a  portion  of 
20,000/.  by  appointing  9,950/.  of  the  10,000/.  to  be  raised  by 
the  term  of  years  in  the  deed  of  1741,  and  by  mortgaging 
his  reversionary  interest  in  the  Nottinghamshire  estate  ; 
which  sum  of  20^000/.  is  recited  to  be  in  full  of  her  portion 
or  fortune. 

Afterwards  Pelham  died. 

Bill  by  Watson  and  his  wife^  to  have  several  family  ques- 
tions settled  ;  and  by  two  simple  contract  creditors  to,  be 
paid  their  debts. 

Lord  Hardwicke,  Chancellor,  after  argument  at  bar: 

All  the  points  arise  upon  the  will  and  codicil  of  Henry 
Pelham,  connected  with  the  settlements. 

A  question  arises  upon  the  advancement  giyen  hj  Pelham 
to  his  daughter,  upon  her  marriage  with  Mr.  Watson,  which 
was  20,000/.  Whether  it  is  to  be  deemed  a  satisfaction  for 
any,  and  which^  of  the  provisions  made  for  her  by  his  will 
and  codicil  ? 

There  are  many  cases  of  a  father  making  a  provision  for  a 
child,  by  way  of  portion,  by  his  will,  and  afterwards  giving 
such  child  a  portion  in  his  life-time  ;  and  it  has  been  held  an 
ademption  of  the  legacy.  (A)  The  reasons  are,  1st,  This 
Court  inclines  against  double  portions  :  Another  good  one. 
The  Court  considers  it  as  a  performance  of  what  was  in- 
tended to  be  done,  and  paying  the  debt  of  nature  which  he 
owed  his  child. 


(A)  V.  Spirit  of  Laws,  1  Vol.  1.  5.  c.  5.  in  relation  to  the  Athenian  Laws. 


(2)  See  Ellison  v.  Cookson^  1  Ves. 
Jiin.  100.  S.  C.  2  Bro.  C.  C.  307.  2 
Cox.  220.  Grave  v.  Salisbury^  .1  Bro. 
C.  C.  4^6.  Barclay  v.  TVainewright, 
3  Ves.  466.  Ex  parte  Pye^  18  Ves. 
151.  Wetherby  v.  Dixon,  19  Ves.  411. 
Trimmer  v.  Bayne^  7  Ves.  508.  Har- 
iop  V.  Hartop,  17  Ves.  184.  Thelitis- 


son  V.  Woodford^  4  Madd.  420.  Hartop 
v.  Whitmore,  1  P.  Wms.  681.;  and 
see  Mr.  Sander's  note  to  Bellasis  v. 
Uthwatt,  1  Atk.  427. 

(3)  See  Bellasis  v.  Uthwatt,  1  Atk. 
427.  Clark  v.  Sewell,  3  Atk.  98. 
Warren  v.  Warren,  1  Bro.  C.  C.  308. 
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Those  cases  between  father  and  child  depend  on  other  Watson 

grounds  than  cases  of  satisfaction  between  other  persons,    an^^  Wife, 

Hartop  V.  Wliitmore,  1  Wms.  went  on  those  reasons.  thers, 
^  ^  .  against 

Mrs. Watson  had  advanced  her^  in  Mr.  Pel/iam's  life-tniie^    j^^^i  Lj^, 

20,000/.;  which,  by  her  marriage  settlement,  is  recited  to  coln 
be  in  full  of  her  portion  or  fortune.  It  must  therefore  be  a  and  Others, 
satisfaction  of  what  she  could  claim  under  the  will  or  set- 
tlement of  her  father  by  way  of  portion.  In  the  first  place^ 
It  was  so  of  what  she  could  claim  under  her  father's  marriage 
settlement.  In  the  next  place,  It  was  so  of  what  she  could 
claim  out  of  the  10^000/.  secured  by  the  deed  of  1741.  So 
of  the  5^000/.  charged  on  the  Esher  estate.  I  am  also  of 
opinion,  that  the  one-third  of  the  money  to  arise  by  sale  of 
the  Nottinghamshire  estate  was  given  her  byway  of  portion. 
The  testator  was  intitled  to  the  reversion  of  that  estate  after 
the  death  of  the  Duke  of  JVeivcastle,  and  devised  it  to  trustees, 
to  be  sold  for  the  benefit  of  his  daughters,  except  the  Coun- 
tess, of  Lincoln,  whom  he  declares  he  had  provided  for  with 
a  portion ;  and  if  any  of  them  died,  it  was  to  go  over  to  the 
other  daughters ;  so  that  it  appears  to  be  intended  by  way 
of  portion. 

What  remains  is  as  to  one-third  of  the  personal  estate,  and  Pg^JJIseq^ent 
one-fourth  of  the  residue  of  his  real  estate.    I  am  doubtful  portion  is  not 
whether  it  is  a  satisfaction  of  the  one- third  of  the  personal  ed  as  aTaUs-^ 
estate:  for  as  it  was  bv  way  of  residue,  he  could  not  mean  friction  of  a 

r  ;  ,        .  .  ,    ,  ,  .         devise  of  re- 

it  as  a  portion.  It  was  always  changing  ;  might  be  somethmg,  sidtfe  of  pcr- 
might  be  nothing :  but  as  there  is  not  like  to  be  any  part  of  estate.] 
the  personal  estate  left  after  payment  of  debts,  I  am  delivered 
from  this  question. 

As  to  the  residue  of  the  real,  he  meant  to  consider  his  four 
daughters  as  his  heirs  at  law,  and  has  disposed  of  it  to  them 
as  such.  (5) 

(4)  ^ee  Farnham  V.  Philip^  2  Atk.  "  provislons^exceptthe  remainderlimit- 
216.  Smith  V.  Strong^  4  Bro.  493.  "  ed  to  her,  by  the  will  and  codicil,  in 
Frcemantle  v.  Bankcs.  5  Ves.  79.  the  Esher  estate,  and  her  fourth  part 

(5)  "  And  a  question  having-  arisen  "  of  so  much  of  the  real  estates  of  the 
"  whether  the  Plaintiff,  Lercis  Watson^  "  said  testator,  as  passed  by  the  devise 
"  and  ('//Y/cc  his  wife,  are  to  be  consider-  "  iji  his  will  of  ail  other  his  wanors^ 
"  ed  as  havinr;  received  a  satisfaction  Sic.vot  fjeforc  Iicre/ii disposed  oJ\  imd 
"  for  any  such  of  the  provisions,  which  "  also  except  her  tliird  part  of  the  resi- 
"  Grace  mii^ht  have  claimed,  under  the  "  due  of  the  said  testator's  personal  es- 
*'  said  trust  term,  created  by  her  father's  "  tate,as  to  wliicli  one-tliird  part  of  such 
"marriage  settlement,  by  the  portion  "  residue  his  Lordship  does  not  think  lit 
"paid,  or  secured  to  be  paid,  in  the  "  at  present  to  i!;ive  any  opinion,  till  ti» 
"  name  of  said  Grace^  declare  tliat  they  "  IMaster  shall  have  taken  an  account  of 
"  have  received  a  satisfaction  forall  such    "  the  said  testator's  personal  estate." 
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Declaration 
in  the  deed, 
providing 
portions  for 
daughters  that 
if  any  lands 
should  come  ■ 
from  the 
father,  they 
should  be 
taken  as  part 
of  the  por- 
tions.   An  es- 
tate tail  beinjf 


Watson  2d  Question,  As  to  the  claims  of  Mrs.  Frances  and  Mary 
and  Wife,    Pelham,  the  two  unmarried  daughters  : 

and  Others,      There  is  no  doubt  but  the  devise  in  the  will  is  a  satisfaction 
(icr  cimst 

Eai'l  Lin-        ^"7  I'^g^^^  they  can  set  up  under  the  marriage  settlement 

coLN       of  Mr.  Pelliam.    It  is  within  the  proviso, 
and  Others.  Pelham  gave  these  daughters  no  sums  of  money  in 

[  ]  j^ig  life-time  by  way  of  advancement,  but  he  has  given 
them  sums  of  money  and  interest  in  lands  by  his  will  and 
codicil. 

As  to  Mrs.  Frances  Pelham,  it  is  a  satisfaction,  and  is 
within  the  proviso,  as  the  gross  value  of  the  land  to  be  sold 
is  certain  ;  that  value  must  be  set  as  it  was  at  the  death  of 
Pelliam,  subject  to  the  Duke's  life.  Its  being  an  estate  tail 
will  not  vary  the  case  3  though  in  Saville  v.  Saville,  6  Geo. 
1 .  such  an  estate  of  inheritance  was  held  not  to  be  a  satis- 
faction on  a  proviso  of  this  nature  :  but  the  circumstances  of 
that  case  were  very  different ;  the  reasons  which  determined 
that  case  do  not  affect  the  present.    They  were  three  : 

devised,  is  to  be  considered  as  part  satisfaction,  according  to  the  value  of  it. 
*  Reported  in  2  Atk.  458. 

1st,  The  proviso  only  extended  to  lands  descejnding.  2d, 

The  estate  tail  came  to  Lady  Burlington,  and  Lady  Thanet, 

not  from  their  father  Lord  WilUam,  ex  ejus  provisio72e,'^  but 

under  a  settlement  made  b}^  their  grandfather ;  and  so  they 

took  per  formam  doni.    3d,  The  lands  there  did  not  go  as 

the  portion  would.    Here  the  proviso  has  the  words,  co77ie  or 

descend.    The  estate  moves  from  Mr.  Pelham,  and  by  the 

cross  remainders  inserted  in  the  will,  they  may  go  in  the 

same  manner  as  the  portions  would.    Mrs.  Frances  Pelhain 

has ,  accepted  the  devise,  and  has  suffered  a  recovery,  by 

which  she  has  barred  the  conditional  limitation,  unless  it  be 

such  as  runs  with  the  land.    Purefoy     Mogers,  before  Lord 

C.  J.  Hale.    The  condition  annexed  to  the  Duke  of  JVetv- 

castle's  estate  coming  to  her  is  barred,  and  so  is  the  proviso 

witTan^nte^^^  of  marriage,  which  is  a  condition  subsequent. 

rest.  2  Lev. 60.  King  v.  Mailing.  Destroys  a  subsequent  condition.  Page  v .  HaywardySs\k.  570. 

As  to  Mrs.  Mary  Pelham,  she  is  not  of  age,  and  has  done 
nothing  to  accept  or  reject  the  devise;  the  condition  in  her 
father's  will,  with  respect  to  her,  is  not  barred.  The  con- 
sideration as  to  her  share  must  be  deferred  till  she  comes  at 
age.  (6) 


Recovery  by 
tenant  in  tail 
destroys  a 
subsequent 


(6)  "  And  another  question  having 
"  been  made  whether,  the  provisions 
"  made  by  the  testator's  will  and  codicil 

for  the  defendants  Frances  Pelham, 


"  and  Mary  Pelham,  are  to  be  deemed 
"  a  satisfaction  for  the  whole,  or  any  part 
"  of  what  they  can  claim,  under  the 
"  said  term  of  1,000  years,  in  said  tes- 
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3d  Question  :  As  to  Mrs.  Watson'^  one-third  part  of  the  Watson 
money  to   arise  by  sale  of   the  Nottinghamshire   estate,    and  Wife, 

Whether  to  be  considered  as  land  or  money  ?  and  whether  :   ^  ' 

^  against 

it  passed  by  the  residuary  clause,  or  descended  ?  I  am  of    Earl  Lin- 
opinion,  it  is  to  be  considered  as  land,  and  descended.  (7)  coln 
In  Goodright  and  Ogle,  the  Court  of  King's  Bench  was   and  Others, 
divided  on  this  question  ;  but  in  *  Wright  w  Home,  which  If  devise  of 
was  afterwards  in  the  Connnon  Pleas,  the  Court  was  of  eT,^or^does°not 
opinion,  that  the  lands  descended.     That  was  a  stronger  take  place,  the 

,  land  does  not 

case,  because  the  person  to  whom  the  lapsed  devise  was  pass  by  the 
given,  was  dead  at  the  time  of  making  the  will.  clause^^fs) 

4th  Question :  The  Duke  of  Neivcastle  was  tenant  for  life  [*  329  ] 
of  certain  leasehold  estates,  with  remainder  to  his  sons,  with 
remainder  to  Mr.  Pelham  and  his  issue,  and  had  paid  for  a 
renewal  of  them  J, 500/.  The  Duke  had  no  son,  and  insisted 
on  having  a  charge  for  that  money  on  the  estate,  keeping 
down  the  interest  during'  his  life.  I  am  not  clear  how  the 
expences  of  these  renewals  ought  to  be  borne  :  if  they  are  a 
charge  on  the  premises,  in  two  generations  the  leaseholds 
will  be  eat  up.  The  case  of  Lord  and  Lady  Londoyiderry 
was  between  mother  and  son.  Reserve  the  consideration  of 
this  point,  with  liberty  to  apply.  (9) 


"  tator's  marriage  settlement.  His  Lord- 
"  ship  doth  declare,  that  the  devise  to 
"  defendant,  Frances,  of  the  house,  &c. 
"  at  Esher,  for  her  life,  subject  to  the 
"  charge  thereon,  and  the  bequest  to 
"  her  of  one  third  part  of  the  money, 
"  arising  from  the  sale  of  the  remainder 
"  in  fee  in  the  Notlinghamshire  estates, 
"  and  the  devise  to  her  of  her  share  of 
"  the  residue  of  the  real  estate,  and 
"  which  defendant,  Frances^  has  ac- 
"  cepted  by  suffering  a  recovery  of  the 
"  said  last  mentioned  lands,  are  to  be 
"  deemed  a  satisfaction  of  every  thing 
"  which  she  could  claim,  under  the  said 
"term  of  1,000  years,  in  her  said 
"  father's  marriage  settlement,  and  as 
"  to  the  defendant  Marij,  she  being  an 
"  infant,  it  was  referred  to  tlie  Master 
"  to  certify  whether  it  would  be  for  her 


"  benefit  to  claim  her  share  under  the 
"  said  term  of  1,000  years,  or  to  accept 
"  the  provisions  of  the  will  " 

(7)  "  His  Lordship  doth  declare, 
"  that  the  tliird  part  of  the  remainder 
"  in  fee  of  the  Nottingliamsliire  estate, 
"  devised  to  Mrs.  Watson,  and  for 
"  which  she  received  a  satisfaction  in 
"  manner  hereinafter  mentioned,  is  des- 
"  cended  to  the  said  testator's  four 
"  daughters,  as  his  heirs  at  law." 

(8)  See  Gravenor  v.  Ilalluni^  post, 
G45. 

(9)  It  appears  from  the  decree  that 
the  consideration  of  this  point  was  re- 
served till  the  next  term.  Tiie  Editor 
has  searched  the  Register  Book  tliroiigh 
the  four  following  terms,  hut  can  lind 
no  entry  of  any  determination  on  the 
subject. 
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Case  171. 

In  the 
Exchequer, 
13  Nov.  1756. 

[S.C.  1  Wilson, 
262.] 

Lease  to  hold 
for  one  year, 
and  so  for 
two  or  three 
years,  or  such 
term  as  the 
parties  should 
think  fit. 
Held,  a  lease 
for  one  year 
only,  without 
subsequent 
agreement. 


HARRIS  against  EVANS. 


Bill  by  plaintiff  against  defendant,  for  an  account  of  rent, 
&c.  A  question  arose.  What  interest  the  plaintiff  had  under 
a  lease  made  to  him  by  defendant,  to  hold  from  Michael- 
mas Day,  for  one  whole  year^  and  so  for  two  or  three  years^ 
or  any  such  further  term  of  years  as  the  said  N.  Evans  and 
R.  H.  should  think  Jit,  and  agree,  on  yielding  and  paying 
for  the  said  one  year,  and  from  thence  yearly  and  every  year, 
during  such  term  or  terms  as  shall  be  hereafter  granted,  35/. 
per  annum.  The  Court  stopped  the  defendant's  counsel  (of 
which  I  was  one),  and  declared  their  opinion  to  be  clearly. 
That  it  was  a  lease  but  for  one  year  only,  without  a  subse- 
quent agreement :  and  if  it  had  been  doubtful  on  the  words 
of  the  habendum,  those  under  the  reservation  fully  explained 
them.  (1) 


(1)  The  Editor  was  unable  to  meet 
with  any  entry  of  this  case,  in  the  Re- 
cord Books  of  the  Court  of  Exchequer. 
In  Wilson's  Reports,  vol.  1.  p.  262,  there 
is  the  following  short  note  of  the  case. 
"  Per  CUT.  A  lease  to  hold  to  R.  liar- 
"  ris,  from  Michaelmas  for  one  year, 
"  and  so  for  two  or  three  years,  or  any 
"  further  term  of  years,  as  the  said 
"  N.  Evans,  and  R.  Har?is^  shall 
"  think  fit,  and  agree  from  and  after 
"  the  expiration  of  the  said  term  of  one 
"  year,  is  a  lease  for  two  years,  and 
"  after  every  subsequent  year  begun  is 
"  not  determinable  till  that  be  ended. 


"  like  2  Salk.  314."  The  Report 

in  Wilson  differs  from  that  in  the  text, 
but  it  will  be  observed,  Mr.  Ambler 
states  that  he  was  one  of  the  counsel  in 
the  cause,  and  his  report  is  therefore 

most  likely  to  be  the  correct  one.  

See  Denn  v.  Cartright,  4  East,  31.  in 
which  case  it  was  laid  down  by  Lord 
Ellenborough,  that  a  demise  for  a  year, 
and  so  on  from  year  to  year,  must 
enure  as  a  tenure  for  at  least  two  years — 
and  see  Bellasis  v.  Burbrich^  2  Salk. 
413.  and  Legg  v.  Shadwick^  ib.  414. 
See  Bulstr  Part.  2.  p.  85. 
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TOMLINSON  against  GILL.  Case  172. 


tLib.  Reg.  1756.  B.  fo.  78  b.  nom.  Tombleson  v.  Gill.']  '  In  Chancery, 
^       -    ^  13  Nov.  1756. 


The  defendant  Gill  promised;,  that  if  the  widow  of  the  in-  One  promises, 

testate  John  Gill  would  permit  Mm  to  be  joined  with  her  of  the  intestate 

in  the  letters  of  administration  of  his  assets,  he  would  make  would  permit 

good  any  deficiency  of  assets  to  discharge  the  intestate  s  joined  with 

debts.  (1)  t7:/aa,lt 

nistration,  he  would  make  good  any  deficiency  of  assets  to  pay  debts.  Held,  the  promise  was 
binding,  anS  not  within  the  statute  of  frauds.  (2} 

Bill  by  creditors  of  the  intestate  against  Gill,  for  a  satis- 
faction of  their  debts,  and  performance  of  the  promise.  It 
was  insisted  on  the  part  of  the  defendant,  to  be  within  the 
statute  of  frauds  and  perjuries ;  and  that  the  promise  not 
being  in  writing,  was  void  by  that  statute. 

Lord  Hardwicke,  Chancellor : 

There  are  two  Questions  :  1st,  On  the  right;  2d,  On  the 
remedy.  The  bill  is  founded  on  an  argument,  which  is  not 
unusual  where  there  is  a  contest  about  obtaining  adminis- 
tration. It  is  not  uncommon,  upon  such  occasions,  for  the 
simple  contract  creditors  to  agree,  that  administration  shall 
be  granted  to  a  specialty  creditor,  upon  terms  of  his  agree- 


(1)  Joint  admininistration  was  ac-  of  administration,  and  in  case  the  per- 

cordingly  taken  out  and  the  defendant,  sonal  estate  w^as  not  sufficient,  then  it 

Robert  Gill^  with  the  widow,  possessed  was  ordered  that  the  defendant,  Robert 

himselfof  the  estate  of  the  intestate.   6*27/,  do  pay  to  the  plaintiff,  and  tlte 

Defendant,  Robert  Gill,  by  his  answer  several  other  creditors  of  the  said  in- 
submitted  to  account  for  the  estate  re-  testate,  so  mucli  money  as  the  j)ersonal 

ceived  by  him.  Decree  declared  the  estate  should  fall  short  to  answer  their 

creditors  of  the  intestate  intided,  in  tliis  several  debts  respectively,  the  conside- 

court,to  have  the  benefit  of  the  contract  ration  of  costs  reserved.    L.  R. 

entered  into  by  the  defendant  Robert,  (2)  Sec  tlie  autliorily  of  this  case 

G ill,  \y\i\\       dvAvndimt  Catherine  Gill,  recOjCjni'/ed,  \  by  Lord  Northin2:(ou  in 

before  takini^  out  letters  of  adminis-  Grifjlth  v.  Slicjield,  1  Kden.  77.  and 

Iration,  reference  to  take  an  account  of  by  Sir  William  Grant,  Mastt-r  of 

debts  of  the  intestate,  and  the  estate  Rolls,   in    Gregory   \,    IVilliams,  3 

received  by  the  defendants,  such  per-  ]\Ier.  590. 
sonal  estate  to  be  applied  in  due  course 
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TOMLINSON 

against 
Gill. 

Distinction 
where  a  pro- 
mise is  to  pay 
the  original 
debt  on  the  foot 
of  the  original 
contract,  and 
where  it  is  a 
new  conside- 
ration ;  the 
former  is 
within  the 
statute  of 
frauds,  the 
latter  is  not. 


[  331  ] 


ing  to  pay  the  debts  equally  and  pari  passu.  Such  agree- 
ments are  seldom  put  mto  writing, 

I  am  of  opinion,  this  is  not  within  the  statute  of  frauds. 
It  is  not  within  the  first  branch  of  the  section;  for  Gill  was 
not  administrator  at  the  time  of  making  the  promise ;  and 
it  is  no  answer  to  say,  that  he  was  administrator  afterwards. 
It  is  not  within  the  second  branch  of  that  clause :  the  modern 
determinations  have  made  a  distinction  between  a  promise  to 
pay  the  original  debt,  and  on  the  foot  of  the  original  contract, 
and  where  it  is  on  a  new  consideration.  The  distinction 
taken  in  Buckmire  v.  Darnell,  6  Mod.  248.  1  Salk.  2  Lord 
Raym.  is  a  very  slight  and  cobweb  distinction.  The  judges 
were  much  divided  upon  the  question.  I  agree  with  the 
many. 

Here  is  quite  a  new  distinct  consideration.  Heady,  Nash 
is  strong  to  the  purpose. 

2d  Question.  The  plaintiff  is  proper  for  relief  here  for 
two  reasons  :  1st,  He  could  not  maintain  an  action  at  law, 
for  the  promise  was  made  to  the  widow ;  but  he  is  proper 
here,  for  the  promise  was  for  the  benefit  of  the  creditors, 
and  the  widow  is  a  trustee  for  them,  2dly,  The  bill  is 
brought  for  an  account,  and  that  draws  to  it  relief,  like  the 
common  case  of  a  bill  to  be  paid  a  debt  out  of  assets.  It 
was  at  first  doubted  whether  the  Court  should  go  further 
than  to  take  the  account ;  but  it  was  afterwards  settled,  that 
the  Court  ought  not  to  make  two  suits  out  of  one,  but  give 
complete  satisfaction  on  such  a  bill,  by  decreeing  the  debt 
to  be  paid.  (3) 


(3)  See  Jesus  College  v.  Bloom^  ante,  p.  55. 
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ROSE  against  ROSE.  Case  173. 


In  Chancery, 

FLib.  Reff.  1756.  B.  fo.  77  a.  nom.  Rose  v.  Brodrepp.']  ^15th  and  16th 
^  ^  Nov.  1756. 


Churchill  Rose  the  elder,  being  only  tenant  for  life,  was  Court  relieved 
indebted  to  Thomas  Rose,    After,  Churchill  Rose,  his  son,  of  a^greeme^nt^, 

comins:  at  acre,  conveys  the  inheritance  of  the  estate  to  his     making  a 

"  •'  compensation, 

father,  Churchill  the  elder,  to  enable  him  to  pay  his  debts, 

who  mortgaged  the  estate  to  Thomas  Rose  for  4,053/.  About 

a  year  afterwards,  by  articles  of  22d  January  1745,  Churchill 

Rose  the  elder  and  younger  agree,  that  Thomas  Rose  shall 

be  put  into  the  possession  of  the  estate,  and  a  receiver 

should  be  appointed  of  the  rents,  who  should  apply  the  same 

in  discharge  of  the  interest,  and  also  of  100/.  yearly  in  part 

of  the  principal,  and  the  residue  to  be  paid  to  Churchill  the 

elder  and  younger  3  and  Thomas  Rose,  in  consideration  of 

such  agreement  as  aforesaid,  agreed  that  the  whole  money 

for  principal  and  interest,  on  Michaelmas  Day  then  next, 

should  be  deemed  and  taken  to  be  no  more  than  3,553/.  I4s.9d, 

it  being  the  intention  of  IViomas  Rose,  in  case  the  terms 

above  mentioned  be  truly  observed  and  performed,  to  abate 

500/.  in  part  of  the  said  debt. 

After  this,  Churchill  Rose,  the  father,  received  two  half- 
years  rents  of  the  tenants. 

Churchill  Rose,  the  father,  being  dead,  bill  was  brought 
by  Churchill  the  younger,  to  have  the  estate  sold,  and  the 
mortgage  paid  off. 

Q.  On  what  terms  ?    Whether  the  defendants,  who  are     [  332  ] 
the  representatives  of  Thomas  Rose,  are  entitled  to  have 
the  whole  4,053/.  or  only  3,553/. ;  Churchill  Rose  the  elder 
having  broke  the  terms  of  the  agreement,  by  receiving  such 
rent  ? 

Lord  Hardwicke,  Chancellor,  after  argument  at  bar  : 
This  is  a  very  hard  demand  by  the  representatives,  who 
insist  on  very  strict  right,  when  they  owe  their  whole  se- 
curity to  the  act  of  the  son,  who  has  subjected  his  estate  to 
pay  his  father's  debts. 
There  are  two  Questions  : 
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Rose  1st,  Whether  here  has  been  any  breach  of  the  agreement. 

against        2cl,  If  there  has,  whether  it  can  be  compensated  within 

Rose.      ^.j^g         of  the  Court. 

As  to  the  1st,  I  am  of  opinion,  there  has  been  a  breach  of 
the  agreement.  The  rents  were  to  be  received  by  the  re- 
ceiver :  and  a  receipt  of  them  by  any  of  the  parties  to  the 
agreement  is  a  breach  of  the  agreement.  This  case  is  the 
harder  in  this  Court,  as  the  rent  was  received  by  the  father, 
which  would  be  considered  as  a  breach  of  the  son's  agree- 
ment at  law. 

[Equity  will        To  2d.  Equity  will  relieve  against  almost  all  penalties 
penaltlesf       whatsoever ;( 1)  against  non-payment  of  money  at  a  certain 
c^n^bl  done^^         '  ^S^^"®^  forfeitures  of  copyholds  :  but  they  are  all  such 
with  safety  to    cases  wlicrc  the  Court  can  do  it  with  safety  to  the  other 
party  ]^^^        party ;  for  if  the  Court  cannot  put  him  into  as  good  condition 
as  if  the  agreement  had  been  performed,  the  Court  will  not 
Voluntary       relieve.    There  are  some  exceptions  to  this  rule  ;  one  of 
musfbe  paid    which  is,  where  a  voluntary  composition  is  to  be  paid  at  a 
at  the  time.     time  certain,  and  in  a  certain  manner.    In  that  case,  it  is 
Abr^S^s"^^*  the  voluntary  bounty  of  the  creditor,  to  remit  part  of  the 
iVern.  210.     debt,  and  the  terms  must  be  strictly  complied  with.  (2) 
^      /       ^'  ^  ^r^*  ^*  Whether  this  is  the  present  case  ?    I  am  of  opinion  it  is 
^^/f'^^^^^^j^oi^  whether  taken  on  the  articles,  or  on  the  proofs  distinct 
<^^^//£.Zaffsri^om  the  articles. 

1st,  On  the  articles,  there  appears  a  consideration  arising 
from  the  son ;  whether  it  be  more  or  less,  is  not  material. 
[  333  ]     There  is  a  voluntary  delivery  of  possession,  a  saving  of  ex- 
pence  to  get  possession.   What  defence  might  have  been  set 
up  in  case  of  a  suit  for  possession  non  constat. 

2d,  It  appears  to  me,  from  the  evidence,  that  the  son 
made  a  conveyance  of  this  estate  to  his  father,  and  was  after- 
wards induced  to  enter  into  the  articles  by  reason  of  the 
abatement.  Broadrip  swears,  that  Thomas  Rose  said,  if 
any  method  could  be  found  to  discharge  the  debt,  he  would 
abate  part  of  it :  so  that  an  abatement  was  thought  of  at  the 
beginning.  Immediately  after  the  son  came  at  age,  he  con- 
veyed the  estate  to  his  father :  after  that,  the  abatement  be- 


(1)  Norihcote  v.  Dake^  post.  514. 
and  Eaton  v.  Li/on^  3  Ves.  692. 

(2)  Leigh  V.  Barri/^  3  Atk.  586. 
Ex  parte  Betinet,  2  Atk.  527.  Sewel 
V.  Musson,  1  Vern.  210.  S.  0.  1  Eq. 


Ca.  Ab.  28.  See  in  Belamere  v.  Smithy 
1  Ch.  Ca.  110.  See  Mackenzie  v. 
Mackenzie^  16  Ves.  374.  See  Ex  parte 
Vere^  1  Rose,  2-84.  Reynolds  v.  Pitt-, 
19  Ves.  140, 
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ing  reduced  to  a  certainty,  the  son  entered  into  these  articles.  Rose 
It  is  impossible  to  say  it  was  merely  voluntary,  but  an  agaimt 
agreement  by  Thomas  Jtose  on  consideration.    The  whole  Rose. 
was  one  treaty  and  transaction.    This  case  is  within  the  de- 
termination in  Delamere  v.  Smith  ;  and  the  plaintiff  is  inti-  j  q^is,.  Cas. 
tied  to  be  relieved  under  these  circumstances,  on  making  a  non- 
compensation.  (3) 


(3)  Decree,  "  declare  that  the  plaintiff  "  and  to  have  the  benefit  of  the  abate- 
"  is  entitled  to  be  relieved  against  the  "  ment  of  the  sum  of  500/.  therein  men- 
"  breach  of  the  articles,  dated  1745,    "  tioned." 


Ex  parte  KING.  Case  174. 

15  Jan.  1757. 

  Ante,  p.  240. 

An  order  for  a  suppUcavit  was  obtained  on  the  4th  August  [s.  c.  2  Ves. 
1754,  against  Benjamin  King,  Esq.  on  the  complaint  of  his  [where  the 
wife,  for  having  beat  and  used  her  ill.    And  he  now  moved,  fause,  which 

1  .     ,.    1  1        1.  .  1  ,  -r^.        leads  to  the  in- 

to have  it  discharged ;  which  was  opposed  by  Mrs.  King,  treatment  of 

who  made  an  affidavit,  that  her  father  having  by  his  will  left  JJhich^a ' 

her  his  estate  in  Antigua  (which  was  very  large)  to  her  se-  cavit  was 

parate  use,  and  her  husband  insisting  upon  it  that  she  had  the"husband 

not  such  separate  riffht,  and  was  not  intitled  to  the  estate  continued 

to  exist  the 

under  her  father's  will,  but  under  an  old  settlement,  was  the  Court  refused 
cause  of  the  quarrel  between  them  originally :  and  that  she  f  Je^^J.^^X^T- 
had  since  filed  a  bill  in  this  Court,  to  establish  her  separate  vit,  (i)] 
right,  to  which  her  husband  had  put  in  an  answer,  insisting 
on  her  general  right;  and  had  also  filed  a  cross  bill:  and 
expressing  her  great  fears  and  apprehensions,  if  the  suppU- 
cavit was  discharged,  her  husband  would  compel  her  to  give 
up  her  separate  interest,  or  use  her  ill  and  carry  her  to  An- 
tigua, where,  by  means  of  his  connections  and  estate,  she      [  334  ] 
would  have  no  protection  for  her  person. 


(1)  For  cases  where  a  writ  o{  suppli-  &  B.  182.  Dohln/n's  case,  3  V.  &  B. 
cavit  lias  been  issued,  SGo  Clavcnnir's  183.  Tunuccli[f''s  case,  1  J.  &  W. 
(•aso,  2  r.  \V,  202.    SlcrpCs  case,  2V.    348.    Sec  Bi/mnn's  ca?e,  ante  63. 
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Ex  parte       Lords  Commissioners  TTz'Z/e^  and  ^z7mo^  {Smythe  hdng 
King.      absent)  were  of  opinion.  That  this  case  was  not  within  the 
general  rule,  which  is,  to  discharge  the  party  complained  of 
Ex  parte  Sir     «^  the  end  of  one  year,  if  nothing  new  happens,  and  holds 
Richard  Gros-    [^1  all  cascs  between  persons  where  neither  is  under  the  in- 
103,  '         *  fluence  of  the  other.    But  here  tlie  wife  is  under  the  authority 
of  tlie  husband,  who  has  made  a  bad  use  of  it,  and  the  ori- 
ginal cause  of  his  ill  usage  still  subsists;  and  therefore,  al- 
though no  fact  or  circumstance  of  violence  or  threats  since 
^*Lo^rd  zlT  supjjlicavit  granted  was  laid  before  the  Court,  they  re- 

2  Lev.  128.  fused  to  discharge  the  supplicavit,  which  they  said  ought  not 
only  binrthT      ^^^^^  ^^^^^  till  the  right  was  settled. 

husband  to  his  behaviour,  not  remove  the  wife  from  him, 

Yorke,  Solicitor-General,  Mr.  Evans,  Mr,  Walker,  and  I, 
were  for  Mr.  King,  The  Court  took  it  up  without  hearing 
the  Counsel  for  Mrs.  Kmg, 

JB.  The  affidavit  of  Mr.  King  did  not  deny  his  intention 
to  carry  her  to  Antigua  ;  nor  was  it  well  drawn.  The  estate 
claimed  by  Mrs.  King,  under  her  father's  will,  is  a  separate 
estate  for  life,  with  remainder  to  her  first,  &c.  sons,  with  re- 
mainder to  Douglass,  her  uncle,  in  fee.  The  estate  set  up 
by  Mr.  King,  under  the  settlement,  is  an  estate  in  tail  gene- 
ral in  his  wife. 


Case  175.  BARTLETT  against  HOLLISTER. 

At  the  Rolls,  , 
29th  May, 

[Lib.  Reg.  1766.  A.'  fo.  466,  nom.  Bartlett  v.  LynTcA 
[S.C.  IBro.  '  , 

C.C.  531.in   

note.] 

Devise  of  real  WiLLiAM  Adams  deviscd  his  real  estate  to  trustees  and  their 
dfugMer,^^fo"^  heirs,  to  the  use  of  Hannah,  his  daughter,  for  life,  with  re- 
life,  and  after  her  death  without  issue,  to  sell,  and  divide  the  money  among  all  and  every  the 
children  of  his  two  sisters.  The  sisters  had  several  children  born  in  the  life-time  of  the  tes- 
tator. One  of  them  had  a  child  born  afterwards,  but  in  the  life-time  of  H.  H.  died  without 
issue.    Held,  the  after-born  child  inti tied.  (1) 


(1)  See  Congreve  v.  Congreve,  1 

Bro.  C.  C.  530.  -It  seems  to  be  now 

settled  that  where  there  is  a  bequest  to 
a  particular  class  of  individuals,  payable 
at  a  future  period,  as  to  the  children 


of  B.,  when  the  youngest  shall  attain 
twenty-one,  or  to  be  divided  among 
them  upon  the  death  of  C,  any  child 
who  can  entitle  himself,  under  that  de- 
scription, at  the  time  of  distributing  the 
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HOLLISTER. 
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niainder  to  the  heirs  of  her  body;  and  after  her  death  without  Bartlett 
issue,  in  trust,  to  sell,  and  to  divide  the  money  equally  among 
all  and  every  the  children  of  his  sister  Elizabeth,  the  wife  of 

 Bartlett,  and  of  his  sister  Mary,  the  wife  of  John  May, 

at  their  respective  ages  of  twenty-one. 

The  sisters  had  each  of  them  several  children  born  in  the 
life-time  of  the  testator  ;  and  Elizaheth  had  issue  Mary,  one 
of  the  defendants,  born  about  eleven  months  after  the  death 
of  the  testator,  but  in  the  life-time  of  Hannah,  his  daughter, 
who  is  since  dead  without  issue. 

Q.  Whether  such  after-born  child  is  intitled  to  a  share  of 
the  money  ?  or  whether  only  such  children  as  were  born  in 
the  life-time  of  the  testator  ? 

Sir  Thomas  Clarke,  Master  of  the  Rolls,  seemed  very 
clearly  of  opinion.  That  the  after-born  child  should  be  in- 
titled.  And  observed,  that  all  cases  of  this  kind  depend 
upon  their  own  peculiar  circumstances  :  that  this  is  a  case  of 
a.  trust,  where  the  Court  will  be  more  liberal  in  making  a 
construction,  than  in  the  case  of  a  legal  estate  :  that  as  the 
children  are  not  named,  there  does  not  appear  to  be  any  pre- 
dilection :  that  he  describes  his  sisters  as  being  then  wives  : 
that  the  words  used  are  as  general  as  possible^  viz.  all  and 
every  the  children  :  that  this  is  to  be  considered  as  a  devise 
of  money,  and  nothing  could  vest  at  the  testator's  death ; 
but  it  is  a  disposition  of  a  remote  interest,  after  the  death  of 
Hannah  without  issue.  Maddison  v.  Andreivs,  (2)  Michael- 
mas  1747,  in  Chancery,  is  strong  to  the  present  purpose. 
Goodivin  v.  Goodwin,  (3)  in  Chancery,  11th  March,  1748-9, 
is  in  point.  One  devised  to  a  woman  for  life,  and  then  to  y  q^^^^  ^ 
her  children  :  and  held,  that  a  child  born  after  the  death  of  Jachson,  in 
the  testator,  and  during  the  life  of  the  luoman,  was  intitled.  Anduieimas 

Decreed  accordino'lv.  IJ^^. 

^  ^         V.  post,  348. 
Hodges  Y.Isaac,    Ellisoiiv.  Airey,  I  Vez.  IH, 


fund,  may  claim  a  part  of  it,  viz.  as 
well  those  living  at  the  period  of  dis- 
tribution, though  not  born  till  after 
the  testator's  death,  as  those  born  be- 
fore, and  living  at  the  happening  of 
tliat  event.  Hughes  v.  Hughes,  3 
Bro.  434.  Belsjird  v.  Hunter,  3  Bro. 
C.  C.  41G.  Ellson  v.  Atrey,  I  Ves. 
111.  Demsine  v.  Mcllo,  1  Bro.  C.  C. 
537.  Gilniorc  v.  Severn.^  ib.  582. 
Ayton  v.  Ayton,  1  Cox.  327.  Mid- 
dleton   v.  Messenger^    5   Ves.  136. 


Barrington  v.  Tristram,  6  Ves.  345. 
Gilbert  v.  Boonnan,  11  Ves.  238. 
Hughes  V.  Hughes,  14  Ves.  257. 
Walker  v.  Shore^  15  Ves.  125.  Diffly 
V.  Goldschinidt,  1  INIeriv.  417.  Teak 
V.  Robinson,  2  IMeriv.  382.  Laffer  v. 
Edicards,  3  Madd.  210.  Sladc  v. 
Miller,  4  Madd.  129.  See  Hodges  v. 
Isaae,  post  348.  Shepherd  v.  Ingram, 
post  448. 

(2)  1  Ves.  57. 

(3)  1  Ves.  226.    3  Atk.  370. 
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Case  176.  CHURCHMAN  against  HARVEY. 

[Lib.  Reg.  1756.  A.  fo.  544,  nom.  Churchman  v.  Betis.'] 


In  Chancery, 

14th  and  j5th  By  indentures  of  settlement,  of  Jtli  and  8th  of  August  1694, 

foreViiies  and  Robert  Harvcy,  and  John,  his  son,  in  consideration  of  a 

Wilmot,  Lords  portion  before  advanced  by  th^  father  oi  Elizabeth,  the  wife 

Commission-     ^  ,  ^ 

ers.  of  Joh7i  (and  which  was  said  to  be  2000/.),  conveyed  lands 

C  to  trustees,  to  the  use  of  the  said  Johi  Harvey  for  life  ;  re- 

Term  to  raise         .  f     r      I'f      r      1       •  • 

daughters  por-  mauider  to  EU%abeth,  his  wife,  for  life,  for  her  jointure ; 
tion,  to daugh-  remainder  to  Robert,  the  son  of  John,  for  life:  remainder 

ters  of  son,  on  '  5  ^ 

failure  of  issue  to  his  first  and  Other  sons  in  tail  male ;  remainder  to  the 
son^f  with'^^'^'^   second  and  other  sons  of  John,  by  the  said  Elizabeth,  in  tail 

power  for  male  ;  remainder  to  trustees  for  two  hundred  years  :  re- 
grandson  to  ,    \  .        .1  1        .  r       *     .  V 

jointure :  held,  mainder  to  John  Harvey  in  tail  general ;  with  remainder  to 
not  ^raislble,     Robert,  the  grandfather,  in  fee.    The  trust  of  the  term  was 
nor  interest      declared  to  be,  that  in  case,  at  the  time  of  failure  of  issue 
after^the^death  ii^ale  of  the  body  of  John  on  the  body  of  Elizabeth,  or  at 
ofthejointress.  ^ny  time  after,  there  should  happen  to  be  one  or  more 
daughter  or  daughters  of  the  said  John  and  Elizabeth  his 
wife,  that  the  trustees  should  at  any  time  from  and  after  the 
commencement  of  the  term  of  two  hundred  years  in  posses- 
sion, by  sale  or  mortgage  of  the  said  term,  and  by  the  rents 
and  profits  in  the  mean  time,  raise  such  sums  for  the  por- 
tions and  maintenance  of  such  daughter,  &c. ;  viz.  if  but 
one,  2000/.  if  two  or  more,  2500/.  equally  between  them, 
payable  at  twenty- one  or  marriage;  and,  in  the  mean  time, 
to  raise  such  maintenance  as  to  the  trustees  shall  seem  meet, 
not  exceeding  50/.  yearly  if  but  one,  and  not  exceeding  the 
interest  of  their  fortunes  if  more  than  one,  at  5/.  per  cent,  ; 
with  proviso,  that  Robert  Harvey,  when  he  should  be  in  pos- 
session of  the  premises,  might  limit  the  whole,  or  any  part, 
before  or  after  marriage,  unto  or  to  the  use  of  any  woman  he 
should  marry,  for  her  life,  for  her  jointure ;  provided  if  any 


(1)  See  Smith  v.  Evans ^  p.  633  and  note. 
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goods  or  lands  descend  to  any  of  the  daughters  from  the  said  Churchman 
John  Harvey,  or  if  he  advanced  them  in  his  life-time^  the 
vahie  should  be  accounted  as  part  of  their  portions,  if  he  so 
declared  it  by  deed  or  will. 

John  Harvey,  the  son,  died  on  14th  November  1718,  leav- 
ing  issue  the  said  Robert  and  James,  his  sons,  and  five 
daughters. 

Robert,  the  grandson  of  the  grantor,  after  his  marriage 
with  his  wife  Anne,  by  indenture  of  the  3d  of  March  I/IB, 
appointed  the  premises  to  trustees  for  ninety-nine  years,  for 
a  jointure  for  his  wife,  if  she  should  so  long  live.  (2) 

On  the  9th  June  172i,  James,  the  youngest  son,  died 
without  issue. 

On  28th  September  1744,  Robert  Harvey,  the  grandson,     [  337  ] 
died  without  issue,  having  devised  all  his  real  and  personal 
estate  to  his  wife ;  and,  on  his  death,  there  was  a  total 
failure  of  issue-male  of  John  Harvey. 

Anne,  the  widow  of  Robert,  the  grandson,  died  in  1755. 

Bill  by  the  four  daughters  of  John,  to  have  the  2,500/. 
raised.  (3) 


(2)  The  indenture  recited  the  deed 
of  7th  and  8th  August,  1694,  and  the 
appointment  was  to  trustees,  to  hold, 
from  the  death  of  the  said  Robert 
Harvey,  the  grandson,  for  the  term  of 
ninety-nine  years,  if  the  said  Anne 
should  so  long  live,  upon  trust,  to  per- 
mit her  and  her  assigns,  for  so  many 
years  of  the  said  term,  as  she  should 
happen  to  live,  after  the  death  of  the 
said  Robert  Harvey,  the  grandson,  to 
receive  to  her  own  use  the  profits  of  all 
the  said  premises  as  her  fortune,  and  for 
her  maintenance. 

(3)  The  bill  stated,  that  said  Ann 
Harvey,  by  virtue  of  the  will  of  said 
Robert  Harvey  the  grandson,  claimed 
to  be  entitled  to  the  fee  simple  of  the 
said  premises,  subject  to  the  said  term 
of  200  years,  and  charged,  that  %{\\AAiin 
Harvey,  when  she  became  entitled  to 
the  freeiiold  of  the  said  premises  ought 
to  have  immediately  paid  the  2,500/.  in 
pursuance  of  the  said  settlement  ;  and 
that  the  said  John  Harvey  (the  sur- 
viving trustee  of  the  term)  ought  to  have 
entered  on  the  said  premises,  and  by 
sale    thereof    have   paid  the  2,500/., 


prayed  that  the  said  John  Harvey 
(the  trustee  of  the  term,)  might  enter 
on  the  said  premises,  and  by  sale  and 
mortgage  thereof  raise  the  said  sum  of 
2,500/.  with  interest,  from  the  time  of 
the  death  of  the  said  Robert  Harvey, 
the  grandson.  Ann  Harvey  put  in 
her  answer  to  the  original  bill,  and  it 
appeared  that  after  she  became  entitled 
to  the  premises,  she  conveyed  the  same 
to  Moses  Mendey  in  fee.  That  2,500/. 
part  of  the  purchase  money  was  left  in 
the  hands  of  the  said  Moses  Mendey 
at  3/.  106".  per  cent,  interest,  in  order 
to  satisfy  the  said  sum  of  2,500/.  to 
such  persons  who  should  appear  to 
be  entitled  thereto,  when  the  same  be- 
came due.  Ann  Harvey  soon  after  put- 
ting in  her  answer,  died  without  issue, 
leaving  surviving  her  Sarah  her  only 
sister  and  heir  at  law,  who  took  out 
letters  of  administration  to  the  personal 
est  ite  of  Ann  Harvey,  and  then  inter- 
married with  Charles  Uctts,  the  suit 
was  revived  against  lictts  and  his  wife, 
and  the  bill  of  revivor  prayed  that  the 
suit  might  staiul  revived  ;  and  that 
Charles  Uefts  and  his  wife  might  ad- 
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Churchman     ^'  ^^^^  "^^^^  ^^^^  they  are  entitled  to  interest  for  the 
against     principal  money  ?   Whether  from  the  time  of  failure  of  issue 
Harvey,    male^  or  only  from  the  death  of  the  jointress  ? 

It  was  contended  on  the  part  of  the  plaintiffs,  That  they 
are  entitled  to  interest  from  the  time  of  the  failure  of  issue 
male  5  and  that  either  the  charge  of  2,500/.  ought  to  take 
place  of  the  jointure  under  the  power,  or  that  interest  from 
that  time  ought  to  be  raised  out  of  the  reversion.  That  the 
power  is  not  well  executed  at  law;  for  that  such  a  jointure 
ought  to  have  been  made  as  would  have  been  good  within 
stat  of  H.  7.  of  jointures ;  or  at  least  she  ought  to  have  had 
a  freehold  vested  in  her,  or  in  trust  for  her.  That  the  ap- 
pointment is  to  trustees  for  ninety-nine  years,  if  she  so  long 
live. 

That  not  only  the  law  is  on  the  side  of  the  plaintiffs,  but 
they  have  a  better  equity  than  the  defendants,  or  at  least  they 
have  an  equal  equity ;  and  then  the  Court  will  not  inter- 
fere, but  let  the  law  take  place.  That  the  jointure  is  volun- 
tary, being  after  marriage.  That  the  plaintiffs  are  the 
children  of  John  Harvey^  and  do  not  appear  to  have  any 
otker  provision  than  the  2,500Z.  under  this  term  of  years. 
That  it  appears  to  be  the  intention  of  the  parties  to  the 
settlement,  that  the  plaintiffs  should  have  the  2,500/.  raised^ 


mit  assets  of  said  Ann  Harvey^  and 
pay  thereout  the  interest  which  had  ac- 
crued due  for  said  2,500/.  from  the 
time  of  the  death  of  Robert  the  grand- 
son ;  and  Moses  Mendey  was  made  a 
defendant  to  the  bill.  Betts  and  wife 
by  their  answer  submitted,  that  they 
ought  not  to  pay  interest  that  bad  ac- 
crued due  on  the  said  2,500/.  since  the 
death  of  the  said  Robert  Harvey^  but 
insisted  that  they  were  entitled  to  the 
interest  of  the  said  2,500/.  remaining  in 
the  hands  of  the  defendant  Moses 
Mendey^  from  the  time  the  same  was 
left  in  his  hands,  until  the  death  of  the 
said  Ann  Harvey. 

It  was  declared  that  the  plaintiffs 
were  entitled  to  have  the  said  sum  of 
2,500/.  raised,  together  with  interest 
for  the  same  from  the  time  of  the  death 
of  the  said  Ann  Harvey^  after  the  rate 
of  4/.  per  cent ;  and  the  said  Moses 
Mendey  by  his  answer  admitting  that  he 
had  retained  in  his  hands  the  said  sum  of 


2,500/.,  and  that  he  was  to  answer  in- 
terest for  the  same,after  the  rate  of  3/.  10*. 
per  cent,  from  Lady  Day  1752  ;  it  was 
ordered  that  it  should  be  referred  to  the 
Master  to  compute  interest  thereon  after 
that  rate,  and  that  the  said  Moses 
Mendey  out  of  the  money  that  should 
be  found  due  from  him,  should  pay  to 
the  plaintiffs  the  said  sum  of  2,500/. 
with  4  per  cent  interest  from  the  death 
of  the  said  Ann  Harvey^  and  that  said 
Moses  Mendey  should  pay  the  re- 
mainder of  what  should  be  found  due 
from  him,  to  the  said  defendant  Betts 
and  his  wife ;  and  upon  such  payment 
being  made,  it  was  ordered  that  the 
said  John  Harvey^  the  trustee,  should 
assign  the  said  term  of  200  years  to  the 
defendant  Moses  Mendey^  or  to  such 
person  as  he  should  appoint ;  and  all 
parties  were  to  be  paid  their  costs,  to 
be  taxed  by  the  Master,  out  of  the  said 
estate. 
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on  failure  of  issue  male  of  John,    That  it  was  unnatural  to  Churchman 
postpone  the  daughters  of  John  to  the  wife  of  Robert,  who  against 
was  the  son  of  John.    That  the  hardship  will  be  much  Harvey. 
greater  the  one  way  than  the  other.    That  the  term  of  years 
is  considered  in  equity  only  as  a  charge  upon  the  estate^ 
which  passes  subject  to  that  charge ;  whereas^  if  the  jointure 
is  to  take  place  of  the  term,  the  plaintiffs  must  wait  until 
after  the  death  of  the  jointress.   But  if  the  2,500/.  ought  not 
to  disturb  the  jointress,  yet  it  was  insisted,  that  interest 
should  be  allowed  from  the  death  of  Robert,  to  be  raised  and     [  338  ] 
paid  out  of  the  reversion.  That  the  cases  determined  against 
raising  portions  in  the  life-time  of  father  or  mother,  were  de- 
termined on  considerations  of  family  convenience,  which  do 
not  hold  here,  there  being  an  end  of  the  male  part  of  the 
family,  on  the  death  of  Robert,  the  grandson. 

On  the  other  side  it  was  argued,  that  the  original  settle- 
ment, though  made  after  marriage,  was  for  a  valuable  con- 
sideration ;  that  is,  the  portion  which  had  been  advanced  by 
the  father  of  Elizabeth.  That  both  Robert,  the  grandfather, 
and  John,  his  son  were  grantors,  and  they  might  stipulate 
for  the  jointure,  which  v/ould  be  sufficient  in  itself,  as  in 
Osgood  V.  Strode.  {4)  That  if  the  settlement  had  been  made 
before  Robert,  the  grandson  was  born,  he  would  have  been 
tenant  in  tail ;  but  being  in  esse,  he  was  made  only  tenant 
for  life  :  and  therefore  it  was  necessary  to  give  him  a  power 
of  jointuring,  to  enable  him  to  marry.  That  the  execution 
of  the  power  must  be  taken  as  if  inserted  in  the  settle- 
ment itself ;  and  then,  in  case  it  is  legally  executed,  it  would 
be  considered,  even  at  law,  as  if  inserted  next  to  the  estate 
for  life  to  Robert,  and  consequently  take  place  of  the  term 
of  years  ;  and  the  case  of  Th//>o^  v.  Tipper,  Skin.  42/.  was 
cited  for  that  purpose.  That  this  jointure  would  have  taken 
precedence  of  the  issue-male  of  John,  who,  by  express 
words,  were  to  take  before  the  term  could  commence.  That 
the  power  was  well  executed  at  law,  or,  if  it  was  not,  yet 
it  was  a  good  execution  in  equity,  and  ought  to  be  sup- 
ported. 

To  the  1st,  It  was  argued  not  to  be  necessary  that  the 
wife  should  have  a  freehold,  or  such  a  jointure  as  stat.  H.  7- 
requires.  The  words  in  the  present  cAse  are,  "  tmto  or  to 
"  the  use  of  any  tvoman  for  her  life  for  her  jointure  f  the 


(4)  2  Wils.  215.    Lucas  Rep.  533.    2  Eq.  Ca.  Ab.  25.  pi.  26. 

2  E 
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Churchman  meaning  of  which  is  not  a  legal  jointure,  but  a  provision  for 
^gainst     her  life,  which  has  been  substantially  answered  by  the  ap- 
ARVEY.    pointment  to  trustees  for  ninety-nine  years,  if  she  so  long 
live. 

To  2d,  That  the  power  of  appointment  was  given  upon 
valuable  consideration,  and  was  executed  to  make  a  provision 
for  a  wife,  and,  for  aught  appears,  the  only  provision  she 
[  339  ]     h^(j^  That  it  could  not  be  said  to  be  a  voluntary  execution  ; 

it  was  stipulated  for  under  the  original  settlement.  It  would 
not  have  been  fraudulent  against  the  creditors  of  Robert,  the 
grandson  :  nothing  moved  from  him  ;  and  the  creditors  of 
Robert,  the  grandfather,  were  barred  by  the  settlement. 
That  the  jointress  is  entitled  to  more  favour  than  the 
daughters.  That  the  2,-509/.  is  not  the  whole  of  the  daugh- 
ters portions,  but  is  an  accidental  and  contingent  additional 
provision,  given  to  them  on  a  particular  event.  That  there 
is  no  particular  hardship  on  the  daughters ;  for  they  could 
not  be  entitled  until  after  failure  of  issue- male  of  John,  which 
might  not  have  been  for  a  great  many  years. 

it  was  argued  to  be  as  unreasonable  to  raise  the  interest 
out  of  the  reversion.  That  it  was  absurd  to  say,  that  the 
money  was  not  raisable  at  the  time  it  was  payable.  That  the 
case  is  to  be  considered  in  the  same  manner  now,  as  if  the 
jointress  was  alive.  That  if  the  power  of  jointuring  had 
been  given  to  and  executed  by  the  father  of  the  plaintiffs, 
they  could  not  have  had  the  money  raised  in  the  life-time  of 
either  father  or  mother. 

Corbetfv.  Maidwell,  (5)  Brorne  v.  BerJceley,  (6)  and  many 
other  cases,  are  authorities  against  it.  The  words  here  are 
very  strong,  viz.  after  the  commencement  of  the  term  in 
"  possession."  The  power  being  given  to  the  brother  makes 
no  difference.  The  reason  is  the  same  in  both  cases — to 
prevent  the  estate  being  consumed. 

The  Lords  Commissioners  having  heard  the  reply,  on  the 
27th  June  delivered  their  opinion. 

WiLLES,  Lord  Commissioner : 

I  am  of  opinion  that  the  power  is  not  legally  executed, 
consequently  the  term  will  take  place  of  the  jointure  at  law; 
but  in  equity  it  is  a  good  execution,  and  interest  ought  not 
to  be  raised  but  from  the  death  of  the  jointress.  In  the  first 
place,  there  is  no  colour  to  say  that  the  interest  shall  be 


(5)  1  f:q.  Ca.  Abr.  337.  pi.  65. 


(6)  1  Eq.  Ca.  Abr.  340.  2  pi.  484. 
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charged  on  the  reversion.     Q.  Whether  the  term  shall  take  CiiuRcuMA^f 
place  of  *  the  jointure  in  equity  ?    It  was  said,  that  the  wife  against 
was  a  volunteer,  and  that  the  plaintiffs  having  the  law  on  Haryey. 
their  side,  equity  will  not  interpose :  but  I  am  of  opinion^    t  *  ^^0  ] 
she  is  a  purchaser  under  the  power,  which  was  created  by  a 
settlement  made  on  valuable  consideration.    The  son,  who 
parted  with  an  estate,  was  a  purchaser  for  valuable  con- 
sideration   and  the  wife  was  a  purchaser  of  the  jointure  by  [Marriage  is  a 
marriage,  which  of  itself  is  a  valuable  consideration  :    so  deration.(7"]^" 
that  she  is  doubly  a  purchaser  of  her  jointure.    And  though 
it  was  made  after  marriage,  yet  it  is  a  very  strong  case  :  the 
power  is  to  jointure  before  or  after  marriage. 

The  plaintiffs  are  intitled  to  interest  from  the  death  of  the 
jointress. 

Wilmot,  Lord  Commissioner:  (8) 

There  are  three  Questions  : 

1st,  Whether  the  power  of  jointuring  given  by  the  set- 
tlement of  1694  is  well  executed  at  law  ? 

2d.  Suppose  it  is  not ;  Whether  it  is  a  good  execution  in 
equity? 

3d.  Whether  the  interest  should  commence  at  the  death 
of  the  grandson,  or  of  his  widow  ?  and  consequently.  Whe- 
ther the  plaintiffs  are  intitled  to  interest  from  the  death  of 
Robert,  or  of  the  widow  ? 

To  the  1st.    The  rule  of  law  as  to  execution  of  power  is  [Anaffirma- 
laid  down  in  8 Co.  69.  WhitelocU^  case.    Rattle  v.  Popham,  tlUhrstv\ci^ 
Str.  992.  in  King's-bench,  Michaelmas^  8  G.  2.  2  Ro.  Abr.  ly  pursued; 
260.    An  affirmative  power  must  be  strictly  pursued :  as  if  withVnegative 
one  has  power  to  make  a  lease  for  three  lives,  he  cannot  make      ^^^y  °*  ''^s* 

,         /    ^„  ,  .     ,  ,  IT  ,       .  ^    ,      tnction  need 

a  lease  tor  99  years,  determmable  on  three  lives  :  but  if  the  not.] 
power  be  with  a  negative,  by  way  of  restriction,  as  "  pro-  Power  for  te- 
"  vided  the  lease  do  not  exceed  three  lives  at  most,"  in  that  to'appoint^to 
case  a  lease  for  99  years,  determinable  upon  three  lives,  is  ^^^^'^ 

1      rni       •  ,.  1   ,.    .       .  lifeasajoin- 

gOOd.      lhat  IS  a  solid  distinction.  ture,  and  the 

appointment 

is  for  99  years,  if  she  shall  so  long  live  :  it  is  not  a  good  execution  of  the  power  at  law. 

In  my  opinion,  the  estate  moved  from  Robert,  the  grand- 
father ;  for  it  is  not  shewn,  nor  does  it  appear,  that  John, 
the  son,  had  any  interest  in  the  estate  at  the  time  of  the  set-  [^41] 
tlement.    The  reason  of  his  being  a  party  was,  because  he 


(7)  See  post.  599.  from  Serjeant  Hill's  MSS.  j^o^/  Ap- 

(8)  See  ;i  note  of  tlie  Judgment  of    pendix  (H.) 
Lord  Commissioner  Wilmot  in  this  case 

2e  2 
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Churchman  received  the  2,000/.  And  though  he  was  a  grantor,  yet  that 
against  \^  j-jq  more  than  common  for  the  son  to  join  with  the  father. 
Harvey.  .^j^^  reason  why  an  estate  of  freehold  was  required  to  be 
in  the  wife,  or  in  trust  for  her  under  the  appointment,  might 
be  to  prevent  the  next  in  remainder  suffering  a  common  re- 
covery during  her  life.  The  appointment  is  for  99  years, 
determinable  upon  her  life,  which  differs  essentially  from  the 
power,  and  is  not  a  good  execution  at  law.  See  Rattle  v. 
Popham,  and  (9)  Leas  Reports,  74.  If  the  appointment  had 
been  immediately  to  the  wife  for  99  years,  determinable  on 
her  death,  it  had  been  bad  at  law,  its  being  to  trustees 
furnishes  a  further  objection.  Powers  were  introduced  since 
the  statute  of  uses :  they  operate  as  a  declaration  of  uses, 
which,  as  they  may  be  created  by  declaration,  so  they  may 
be  determined  in  the  same  manner,  the  feoffees  are  seised  to 
the  use,  which,  by  the  appointment,  is  declared  to  the  trus- 
tees, and  a  superaddition  to  the  use  of  the  wife  is  void  at  law, 
being  an  use  upon  a  use. 

To  the  second.  I  am  of  opinion  that  the  defective  execution 
of  the  power  ought  to  be  supplied  in  this  court.  I  am  in- 
clined to  think  it  a  settlement  for  valuable  consideration,  but 
I  do  not  build  my  opinion  upon  that.  The  portion  moving 
from  the  wife's  father,  is  a  good  consideration  for  all  the 
limitations  respecting  the  marriage.  The  power  of  jointuring 
is  given  in  lieu  of  his  being  tenant  in  tail,  which  he  must 
have  been  in  case  he  had  not  been  in  esse  at  the  making  of 
the  settlement. 

A  voluntary  execution  of  this  power  was  as  much  in  the 
view  of  Sir  J.  Henblin,  who  advanced  the  2,000/.  portion, 
as  an  execution  of  it  for  a  valuable  consideration  was.  It  is 
the  same  as  if  the  execution  had  been  inserted  in  the  deed 
of  settlement.  The  estate  might  have  been  limited  to  such 
woman,  as  Robert,  the  grandson,  should  marry.  If  Robert, 
the  grandson,  had  been  in  debt,  a  voluntary  execution  of  this 
power  would  not  have  been  fraudulent  against  his  creditors, 
for  nothing  moved  from  him.  (10) 
[  342  ]  This  is  not  the  case  of  equal  equity,  the  wife's  equity  is 
preferable  to  the  daughters.    It  is  material  that  their  equity 


(9)  Bishop  of  Chester  v.  Frecland. 

(10)  But  it  would  seem  that  in  gene- 
ral, a  deed  executing  a  power  over  real 
estates,  is  to  be  deemed  a  conveyance 


within  the  stat.  of  Elizabeth,  so  as  to 
be  fraudulent,  see  2  Yes.  65.  Sugden 
on  Powers,  3d  edit.  530. 
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arises  under  the  same  conveyance  which  gives  the  equity  to  Churchman 
the  wife.    It  would  be  no  objection  to  this  Court  aiding  the  against 
defective  execution  if  the  wife  was  a  vokmteer.  Toilet  v.  H^i^vey. 
Toilet,  2  Williams,  489.    Carter  v.  Carter,  (II)  at  the  Rolls, 
20th  of  June,  1730.    Harvey  v.  Harvey,  (12)  Michaelmas, 
1739.    In  which  last  case  the  two  former  are  cited. 

I  have  no  doubt  of  the  intention  of  the  parties  that  the 
2,500/.  should  not  be  raised  until  the  term  commenced  in 
possession,  the  words  are  stronger  than  in  Corbett  v.  Maid- 
well,  (13)  and  Brome  v.  Berkeley.  (14) 

I  am  satisfied  the  interest  ought  not  to  be  raised  out  of  the 
reversion.  If  the  principal  was  not  raisable  in  the  life-time 
of  the  jointress,  the  interest  cannot  be  due  till  after  her 
death,  for  interest  is  only  in  lieu  of  non-payment  of  principal. 
Battle  V.  Popham,  [2  Stra.  992.]  in  King's-Bench,  special 
verdict  in  ejectment. 

S.ettlement  by  indentures  of  18th  and  19th  of  September, 
1704,  in  which  was  inserted  a  power  for  Walter  Savage, 
when  in  possession  of  the  estate,  to  appoint  all  or  any  part  of 
it  to  the  use  of,  or  in  trust  for  any  v/oman  or  women  he  should 
marry,  for  the  term  of  her  or  their  natural  life,  or  lives  for  her 
or  their  jointure.  Walter  Savage,  previous  to  his  marriage 
on  the  24th  of  October,  1713,  demised  a  part  of  the  pre- 
mises to  trustees,  to  hold  from  his  death  for  ninety-nine  years, 
if  Cecilia,  his  intended  wife,  should  so  long  live  for  her 
jointure. 

The  Court  of  King's-Beneh  were  of  opinion,  that  it  was 
not  a  legal  execution  of  the  power.  And  afterwards  a  bill 
was  brought  in  the  Court  of  Chancery  by  the  widow,  and  on 
the  I2th  of  November,  1736,  Lord  Talbot  decreed  in  her 
favour,  that  she  should  be  quieted  in  the  possession  of  the 
premises  during  so  much  of  the  term  as  she  should  live. 

Note,  It  came  on  before  the  Court  of  Chancery,  by  the 
name  of  JVeportv,  Savage.  (15) 


(11)  Mosely,  365. 

(12)  1  Atk.  561.  Barn.  103.  111. 

(13)  1  Eq.  Ca.  Abr.  337. 

(14)  1  Eq.  Ca.  Abr.  340. 


(15)  See  this  case  in  the  Appendix 
to  Mr.  Sugden's  Treatise  on  Poners, 
No.  20.  p.  718.  from  the  Registrar's 
Book,  and  from  a  MS.  note  of  the  case. 
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Case  177.  WILLIAMS  against  FLOYER. 


[Lib.  Reg.  1756.  B.  fo.  348.  373.] 


Order  on  Re- 
gister of  Bre- 
con to  deliver 
a  will  to  de- 
fendant's at- 
torney, to  be 
produced  at 
the  hearing  of 
the  cause  on 
his  giving 
security  to 
return  it.  (1) 


Mr.  Capper  moved,  upon  notice  to  the  Register  of  Wills, 
for  the  County  of  Brecon,  that  he  might  deliver,  or  cause  to 
be  delivered  to  J»  Price, '  the  defendant's  attorney,  the  will  of 
J".  Williams,  dated  the  25th  of  November,  1739,  which  was 
in  his  registry,  to  be  produced  at  the  hearing  of  the  cause 
upon  his  giving  security  to  return  it  not  erased  nor  defaced ; 
the  deputy  having  refused  to  produce  it,  unless  he  was  paid 
for  his  journey,  his  stay  in  town,  and  return;  and  cited 
Leman  v.  Davis,  the  28th  of  May,  1721,  Bruton  v.  Bruton, 
the  7th  of  June  1722.  Slater  v,  Burk,  the  7th  of  July,  1729. 
Morse  v.  Roach,  (2)  the  20th  of  March  7th  Geo.  11.  2  Stra. 
961,  S.C.  1  Dick.  65. 

Motion  was  granted  by  Henly,  Lord  Keeper. 

Vide  also  Frederick  v.  Aynscomhe,  (3)  Michaelmas  1738, 
Motion,  That  will  proved  in  Doctor's  Commons  might  be 
delivered  out  by  the  officer,  to  be  proved  jtcr  testes,  upon 
giving  security.  It  was  said  that  the  witnesses  to  the  will 
lived  at  Bologne  ;  and  that  they  could  not  be  brought  here 
to  prove  it :  and  an  affidavit  was  read  of  that  fact,  and  there- 
upon it  was  ordered.  In  which  case.  Lord  Hardwicke,  Chan- 
cellor, said,  if  any  other  persons  than  those  mentioned  in 
the  cause,  should  appear  to  be  concerned  in  the  interest  in 
the  will,  he  should  not  make  such  order  without  hearing  them. 
He  said  he  should  not  take  notice  where  the  will  was  to  be 
carried  to,  but  only  direct  it  in  general  to  be  delivered (4)  out 


(1)  See  Fierce  v.  Watkins,  2  Dick. 
485.  Lake  v.  Causjield,  3  Bro.  263. 
Forder  v.  Wade,  4  Bro.  C.  C.  476. 

-jGVes.  135.  Ford\, 
ib.  802.  See  what  is  said  by 
Lord  Eldon  in  the  case  of  Fauquier  v. 
Ti/te,  7  Ves.  292. 


Hodgson  V 


(2)  1  Dick.  55.    2Str4.  961. 

(3)  1  Atk.  627. 

(4)  It  was  ordered  to  be  delivered 
to  the  defendant's  Solicitor,  on  his  giv- 
ing security  to  return  the  same,  within 
a  month  after  the  hearing  of  the  cause. 
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Floyer. 


to  the  plaintiff ;  and  he  referred  it  to  the  Master  to  take  se-  Williams 
curity.  against 

It  was  said  that  the  officer  of  the  Prerogative  Court  had 
been  applied  to  attend  with  the  will,  but  that  he  insisted  on 
the  fee  of  21.  2s,  a  day  for  his  attendance  while  he  should 
be  out,  notice  of  motion  was  given  to  him,  and  he  appeared 
by  counsel ;  but  Lord  Chancellor  said,  there  was  no  occasion 
to  give  him  notice. 


SAYER  against  MASTERMAN.  [  344  ] 
  Case  178. 

[Lib.  Reg.  1756.  B.  fo.  507  a.]  t^'^-J^^''^'/. 

L             °  Cont.Rem.161. 

  Wilmot,  386. 

Doctor  Exton  Sayer,  by  his  will  of  the  26th  of  October,  foL '32i^f  ^ 

1730,  devised  several  estates  and  farms  at  Tolby,  Stapleton,  j^^^^jg^  toG  s 

and  Pepperfield,  in  the  parish  of  Croft,  in  the  county  of  York,  and  the  heirs 

(of  which  he  was  legally  seised)  to  brother  Everard  Sayer,  tlL^male^  h'av- 

and  all  other  his  estates  in  the  parish  of  Croft,  during  his  ing  P^e- 

natural  life,  with  power  of  jointuring,  and  after  his  decease  succeeding  ac- 

to  such  child  or  children  as  shall  lawfully  be  begotten  by  him,  t?r\h°ind^^the 

the  males  to  be  preferred  before  the  females,  and  they  to  trustees  to 

succeed  according  to  their  birth  ;  and  in  trust  to  preserve  the  Sn^Jgnrre^"' 

contingent  remainders  during  the  life  of  Everard,  he  gave  mainders  dur- 

the  said  several  estates  and  farms  to  his  dear  friend  Dr.  Thomas  g^s.  Held 

Rundle;  and  after  the  decease  of  his  said  brother,  and  on  ^\^:  ^'^ 

.     .     ,         .  estate  tail.  (1) 
failure  of  issue  as  aforesaid,  he  devised  to  his  brother  George 

Sayer  (the  plaintiff)  and  the  heirs  of  his  body,  the  males 

having  the  preference  as  aforesaid,  and  succeeding  according 

to  their  births;  and  to  preserve  contingent  remainders  during 

the  life  of  the  plaintiff,  he  gave  the  said  estate  to  Doctor 

Handle;  and  on  failure  of  issue  of  the  plaintiff,  he  devised  to 


(1)  See  Fearne's  Contingent  Re- 
mainders, 157,  et  seq.  and  the  cases 
stated  there,  See  Brounkcr  v.  Baudot, 
1  Meriv.  271.  Bennet  v.  Earl  of  fa?i- 
kerville,  19  Ves.  170.  Ba/e  v.  Cole- 
man, 1  P.  W.  142.  and  the  cases  in 
note  there,  Green  v.  Staples,  5  INIadd. 
85.    Measure  v.  Gee,  5  B.  &  A.  910. 


Roe  de  Thong  v.  Bedford,  4  M.  &  S. 
362.  Frank  v.  Sfovin,  3  East.  543. 
Poole  v.  Poole,  3  B.  &  P.  620.  irinfcr 

X.  Ilulchinson,  1  B.  &  C.  721.  Sec 

Wright  V.  Pearson,  post,  358.  Austin 
v.  Ta})lor,  post,  376.  White  v.  Carter, 
post.  670. 
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Sayer  his  niece,  3I(iry  Croft^  and  the  heirs  of  her  body,  and  on 
against  failure  of  issue  of  the  said  Mary,  to  his  own  right  heirs.  (2) 
Masterman  Everard  died  in  January,  1/44,  without  issue.  The  plain- 
tiff [G.  Sayer]  has  issue  the  defendant  Elizabeth  Sayer,  his 
only  child ;  and  having  contracted  with  the  defendant,  Mas- 
terman, for  the  sale  of  the  estate,  brought  a  bill  for  the  per- 
formance of  the  agreement. 

The  cause  came  on  to  be  heard  before  Lord  Hardwicke, 
Chancellor,  who  directed  a  case  to  be  made  for  the  opinion 
of  the  Judges  of  the  King's  Bench,  afterwards  upon  his 
resigning  the  Great  Seal,  and  the  Commissioners  succeeding 
to  it,  application  was  made  to  them  to  hear  the  cause,  which 
they  consented  to  do,  considering  themselves  as  judges  at 
law,  though  sitting  in  a  Court  of  Equity. 
[  345  ]  Q.  Whether  the  plaintiff  takes  an  estate  tail,  or  for  life 
only,  under  the  will  ? 

After  argument  at  bar,  in  which  several  cases  were  cited, 
Willes,  Lord  Commissioner  : 
[Courts  of         J  ijj.^yg  j^Q^  ^[jg  least  doubt :  all  the  cases  cited  are  distin- 

equity  deter- 

mine  on  devi-   guishablc  from  the  present  in  some  circumstances  or  other, 
ut'efas'colirtt  Will  consider  the  question  by  the  rules  of  law.    Court  of 
of  law  do.]      Equity  must  determine  on  devises  of  legal  estates,  just  as 
Court  of  Law  would  do.    I  have  no  doubt  of  this  being  a 


(2)  The  words  of  the  will,  as  giv- 
en in  Lib.  Reg.- and  which  corres- 
pond with  the  note  in  Mr.  Fearne's 
Contingent  Remainders,  were,  "  I  do 
"  further  give  and  devise,  after  the  death 
"  of  my  said  wife,  to  my  brother  Everard 
Sayer ^  all  those  my  several  estates  or 
"  farms,  at,  &c.  during  his  natural  life, 
with  power  of  making  any  jointure  or 
jointures  upon  any  woman  or  women 
he  shall  marry,  and  after  his  decease 
"  to  such  child  or  children  as  shall 
lawfully  be  begotten  by  him,  the 
males,  however,  to  be  preferred  before 
"  the  females,  and  they  to  succeed  ac- 
cording  to  their  births  ;  and  in  trust 
to   preserve  contingent  remainders 
"  from  being  barred  during  the  life  of  the 
"  said  £.  S.  I  do  give  the  said  several 
estates  and  farms  to  my  dear  friend 
"  Dr.  il.  and  after  the  decease  of  my 
"  said  brother,  and  on  failure  of  issue 
"  as  aforesaid,  I  give  the  said  several 


^'  estates  and  farms  to  my  loving  brother 
"  G.  Sayer^  and  the  heirs  of  his  body, 
"  the  males  having  preference  as  afore- 
"  said,  and  receiving  according  to  their 
"  births,  and  to  preserve  contingent 
"  remainders  from  being  barred  during 
"  the  life  of  the  said  G.  Sayer,,  I  give 
"  the  said  estates  and  farms  to  my  said 
"  friend.  Dr.  U.  and  on  failure  of  issue 
"  of  the  said  G.  Sayer^  I  give  the 
"  said  estates  and  farms  to  my  said 
''niece  Mary  Croft^  and  the  heirs  of 
"  her  body,  and  on  failure  of  issue  of 
"  the  said  M.  Croft  to  my  own  right 

heirs."  The  decree  declared  that 

the  plaintiff,  on  the  death  of  E. 
Sayer^  without  issue,  became  tenant 
in  tail  of  the  estate  in  question,  and 
that  he  was  capable,  by  fine,  to  barr 
the  estate  tail  in  the  premises,  and  to 

make  a  good  title  to  a  purchaser.  

And  decreed  a  specific  performance  of 
the  agreement. 
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legal  estate.  I  admit,  all  the  words  of  a  will  must  be  consi-  Sa.yer 
dered  together,  to  find  out  the  intention ;  and  that  the  in-  against 
tention  must  take  place,  unless  contrary  to  the  rules  of  law.  Masterman. 

Consider  the  words.  It  has  been  argued,  that  the  words 
give  only  an  estate  for  life  to  Everard ;  and  that  the  second 
set  of  words  must  give  the  same  estate  to  the  plaintiff.  But 
I  am  not  clear  that  Everard  took  only  an  estate  for  life  ;  if 
he  did,  yet  in  my  opinion  the  testator  intended  a  different 
estate  to  the  plaintiff.  Power  of  jointuring  is  given  to 
Everard,  but  not  to  the  plaintiff.    I  rely  on  the  plain  words, 

to  him  and  the  heirs  of  his  hodyT  The  limitation  to  pre- 
serve contingent  remainders  means  nothing,  and  shall  not 
control  the  plain  words.  The  testator  might  intend  that  the 
elder  brother  should  not  have  it  in  his  power  to  bar  the  se- 
cond ;  but  the  second  brother  might  bar  distant  relations. 
In  all  the  cases  cited,  except  Laws  v.  JDavis^i^^  j4.tki7is  v.  ■^ords  give  an 
Jitkins,{A)  the  estate  was  ffiven  expressly  for  life.  Atkins  v.  estate  tail,  they 

I'l-  n  1  T       -.  1  -..  1     shall  not  be 

Atkins  confirms  the  general  rule,  that  where  plain  words  controlled  but 
give  an  estate  tail,  they  shall  not  be  controlled,  but  by  a  j'^^fcS^^''* 
\'ery  plain  indication.    In  Laws  v.  Davis,  the  words  were 
plain  to  shew  the  intention. 
Smythe,  Lord  Commissioner : 

If  it  were  necesssry  to  determine  it,  am  strongly  inclined 
to  think  that  Everard  took  an  estate  tail.  If  the  estate  had 
been  given  to  plaintiff  for  life,  and  then  to  trustees  to  pre- 
serve, &c.,  and  then  to  the  heirs  male  of  the  plaintiff,  he 
would  have  taken  an  estate  tail  in  remainder,  according  to 
Duncomhe  v.  Du7icombe,{b)  and  Coulson  v.  Coulson.(6) 
The  direction,  that  the  heirs  male  should  have  preference,  is  ^  345  j 
no  more  than  what  the  law  says.  It  makes  no  difference  in 
the  consideration  of  this  question. 

Ga7'th  V.  BaldwinAJ)  is  very  strong  for  this  construction,  Legate  \. 
that  the  plamtift  takes  an  estate  tail.  87. 

TVilmot,  Lord  Commissioner : 

Two  questions  : 

1st,  Whether  the   whole   inheritance   was   vested  in 
trustees. 

2d,  Suppose  the  legal  estate  not  vested  in  them,  whether 
the  plaintiff  takes  an  estate  tail  or  for,  life  ? 


(3)  Raym.  1561.  2  Stra.  849. 

(4)  Cowp.  808. 

(5)  3  Lev.  937. 


(6)  2  Atk.  246. 

(7)  2  Ves.  640,  655. 
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Sayer         To  1st :  The  trustees  took  only  a  descendable  freehold 
against      during  the  life  of  plaintiff.    The  word  "  Estates^'  in  this 
ASTERMAN.  ^j^gg^  mcans  only  the  thing,  and  not  the  interest  in  it.    It  is 
coupled  with  the  word  "  Farms  J" 
[Under  a  de-       I  admit  the  sentences  may  be  transposed  to  get  at  the  in- 
tees  during"     tention.    Suppose  they  were  in  this  case,  yet  that  would  not 
life  of  ^.  of  all  alter  the  construction.    By  inserting  the  limitation  to  trus- 
*^'^tateland      ^^^^i  ii^xt  after  the  limitation  to  the  plaintiff,  this  case 
"/«rm*,"held  would  be  like  Coulson  v.  Coulson,  with  this  difference,  that 

word"e*^a^e*     •  ii  i  •  i 

referred  only  to  it  would  not  be  quite  SO  Strong  :  because  the  estate  is  not 
ttJ'S'    given  to  plaintiff  expressly  for  life. 

in  it.(8}j  A  rule  may  be  found  out  to  determine  with  precision,  in 

case  of  a  limitation,  to  one,  and  the  heirs  male  of  his  body. 

The  reason  of  the  rule  in  Shelley* case,  (9)  that  where  one 

takes  an  estate  of  freehold,  and  after  an  estate  is  limited 

to  the  heirs  male  of  his  body,  the  heirs  male  must  take  by 

descent,  and  not  by  purchase,  so  as  to  secure  to  the  Lord 

his  fruits  on  descent,  and  has  long  since  ceased.    But  it 

had  been  better  if  that  rule  had  never  been  broke  in  upon. 

_ ^      ,      I  am  not  for  breaking  it  further.    I  cannot  find  any  case 

[No  case  where  °.  ^ 

•*  heirs  of  the    where  the  words,  "  heirs  of  the  body,"  in  the  plural  num- 

plur^^'and  no^  ^^^^  words  superadded,  have  been  considered  as 

words  super-    words  of  purchase.    Archer' case  was  in  the  singular 
been  consider-  number,  and  words  of  limitation  were  superadded.  Lisle 
purchafe^(l3)]  ^'  G^^«^(ll)  is  very  particular,  and  is  in  effect  in  the  sin- 
[  347  ]      gular,  to  first  and  other  sons ;  and  there  are  words  super- 
added.   In  Walker  v.  Snow,  Palm.  359,  the  words  were 
heir  male  in  the  singular  number,  and  no  words  were  super- 
added.    The  first  taker  will  have  a  fee.  Faivcy  v.  Lotvther, 
2  Roll.  Abr.  Fund's  case,  cited  in  the  King  v.  Melling{\2) 
Dubber  v.  Trollop,{lS)  Michaelmas,  9  Geo.  2.  in  the  Com- 
mon Pleas,  and  afterwards  in  the  King's  Bench. 

In  Miller  v.  Seagrave,  (14)  Michaelmas,  10  Geo,  1.  it  was 
held,  that  Serjeant  Miller  took  an  estate  tail. 

In  Papillon  v.  Fbice,  (15)  Lord  Ki7ig  was  of  opinion,  that 
the  limitation  to  trustees  did  not  control  the  estate  tail. 
Goodright  v.  Pullen,  2  Lord  Raym,  is  strong  in  point. 
Jones  V.  Richardson  was  considered  as  a  trust  executed. 

(8)  See  Lowthery.  Cavendish,  ^ost       (12)  1  Vin.  125.  2  Keb.  58,  60. 
357.  (13)  See  Dubber  v.  Trollop,  post. 

(9)  1  Co.  94.  453. 

(10)  1  Co.  63.  (14)  Fortesc.  84. 

(11)  2  Lev.  223.  (15)  2  P.  W.  471. 
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Masterman. 


In  the  case  of  Jones  v.  Lord  Say  and  Sele,  it  was  held^  Sayer 
that  a  trust  estate  for  life  cannot  consolidate  with  a  legal 
remainder. 

Suppose  the  words  heirs  male  might  be  words  of  purchase, 
yet  there  might  be  more  difficulty  attending  such  a  construc- 
tion of  the  words,  heirs  of  the  body,  generally,  in  limiting 
the  estate  properly  amongst  daughters. 

The  Court  declared.  That  the  plaintiff  was  intitled  to  an 
estate  tail,  and  might  make  a  conveyance  of  the  premises  to 
the  defendant  Master  man ;  and  directed  the  purchase  to  be 
completed,  and  were  going  to  dismiss  the  bill,  as  against  the 
defendant  the  infant,  as  nothing  could  be  directed  against 
her ;  but  on  her  counsel  insisting  that  she  would  by  that 
means  be  deprived  of  an  opportunity  of  appealing  from  the 
decree,  in  case  she  should  be  advised  so  to  do,  and  praying 
that  the  decree  might  stand  so  as  not  to  prejudice  her  in  that 
respect,  no  directions  were  given  relative  thereto. 


HODGES  against  ISAAC.  C  ^48  ] 
  Case  179. 

[Lib.  Reg.  1756.  A.  fo.  417.  a]  At  the  Rolls, 
^              °  bv  consent,  7th 
  July  1757. 

John  Stanton  being  in  the  East  India  Company's  service  [Bequest  of 

at  Bombay,  and  having  a  niece,  jlnne,  the  wife  of  Isaac,  (^^en  of  a.  the 

who  was  a  chairmaker  by  trade,  and  resided  in  England,  interest  to  be 

and  being  informed  that  she  had  children,  but  it  did  not  ap-  fe^a?ning,^and 

pear  that  he  was  acquainted  with  their  names  or  number,  ^^y^^Jy^f^^ 

made  his  will  on  29th  October  17^0?  and  after  several  lega-  equally  divided 

cies,  gave  to  the  children  of  his  niece  Anne  Isaac,  the  re-  but  if  ^i!  have' 

no  children,  the  interest  to  be  paid  to  A.  for  seven  years,  and  then  the  whole  to  be  paid  to  her. 
Whether  after-born  child  shall  take.  Qua:rc.{K)'] 

(A)  Isaac  v.  Isaac^(l)  9th  Dec.  1768.  A  new  bill  by  the  liusband,  after 
the  death  of  his  wife,  and  several  children,  to  whom  he  was  administrator,  to 
have  the  question  determined  ;  and  Lord  Camden,  Chancellor,  was  clear  of  opi- 
nion, that  tlie  interest  vested  at  the  death  of  the  testator,  being  given  per  verba 
(le  presenti  j  and  that  the  after-born  child  was  excluded. (2) 


(1)  Stated  shortly,  1  Bro.  C.  C.  532.  v.  Coniploii,  8  Ves.  380.    Ilcathc  v. 

(2)  See  Bartlctt  v.  Ilolllster,  ante,  IJeafhc,  2  Atk.  122.  k'cnwr  v.  Fran- 
334,  and  the  note  there  ;  see  also,  J)a-  cis,  2  Bro.  C.  C.  658.  S.  C.  2  Cox.  190. 
vidson  v.  Dallas^  14  Ves.  577,  in  Paul 
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[Madison  y. 
Andrews  ] 


mainder  and  residue  of  his  estate,  which  he  directed  to  be 
paid  into  a  bank,  or  stock,  and  the  interest  to  be  paid  yearly, 
for  such  learning  as  that  sum  would  defray,  and  at  the  age  of 
twenty  years  to  be  divided  equally  between  them,  and  if  she 
had  only  one  child,  it  should  have  the  whole  ;  but  if  his  niece 
had  no  children,  the  interest  was  to  be  paid  to  her  or  her 
husband  during  the  term  of  seven  years,  and  then  the  whole 
sum  was  to  be  delivered  to  her  or  her  husband. 

^nne  Isaac  had  four  children  living  at  the  death  of  the 
testator  and  after  his  death  had  a  fifth  child  born.  She  and 
her  husband  are  both  living. 

Q.  Whether  the  after-born  child  shall  be  intitled  to  a  share 
of  the  residue.  , 

The  counsel  for  the  four  infants  that  were  born  in  the  life- 
time of  the  testator,  argued.  That  where  there  is  an  imme- 
diate devise  to  persons  by  a  general  description,  the  general 
rule  is,  that  only  such  persons  shall  be  intitled  who  answer 
the  description  at  the  time  of  the  death  of  the  testator,  at 
which  time  the  will  takes  effect :  That  several  opinions  have 
been  declared,  and  cases  adjudged  on  this  principle ;  and  it 
is  so  laid  down  with  respect  to  personal  estate  by  the  Lord 
Keeper,  in  Cook  v.  Cook,  2  Fern,  545.  If  personal  estate  be 
given  to  one  and  his  children,  a  child  born  after  the  death  of 
the  testator  shall  not  take. 

In  Coleman  v.  Set/mour,{3)  24th  February  1/46,  Sir  Ed- 
ward Seymour  gave  3,000/.  to  the  younger  children  of  his 
daughter  Jane  Burnett.  One  of  the  younger  sons  became 
an  elder  after  the  death  of  the  testator  :  and  held,  that  as  he 
was  a  younger  child  at  the  time  of  the  testator's  death,  he 
was  entitled  to  a  share. 

That  in  all  cases  where  this  rule  has  been  departed  from, 
the  intention  of  the  testator  was  manifest  from  the  words  of 
the  will,  and  not  from  conjectures  out  of  it :  as  in  Madison  v. 
Andreivs,{A)  in  Chancery,  Michaelmas  1747?  devise  of  300/. 
to  the  children  of  plaintiff  Sarah,  share  and  share,  to  be 
paid  at  twenty-one  ;  and  if  any  of  them  die,  that  share  to  go 
to  the  survivors,  and  if  all  die,  to  the  testator's  sister,  Grace. 
At  the  time  of  the  death  of  the  testator,  the  plaintiff  had 
only  one  child,  but  had  several  others  afterwards.  Lord 
Hardwicke  held.  That  the  subsequent-born  children  were 
entitled,  from  the  apparent  intention  ;  for  the  testator  knew 


(3)  1  Ves.  211. 


(4)  1  Ves.  57,  61. 
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that  the  plamtiff  had  but  one  child,  and  yet  gave  the  300/.  Hodges 
to  the  survivors.  And  further,  that  Grace  should  not  take  against 
until  failure  of  all  the  children. 

So  in  Oates  v.  Jackson,  in  King's-Bench,  Michaelmas, 
1742. 

In  Bartlett  v.  Hollister,{h)  at  the  Rolls,  on  25th  May  last, 
the  testator  made  use  of  the  words,  "  all  and  every  the 

children  and  stress  was  laid  on  its  being  a  devise  of  a 
remote  interest  after  the  death  of  Hannah  his  daughter. 

In  Goodwin  v.  Goodwin,{6)  in  Chancery,  11th  March 
1748-9,  the  devise  was  to  a  woman  for  life,  and  then  to  her 
children,  which  must  mean  all  her  children  which  she  should 
have  at  her  death. 

That  in  the  present  case,  the  intention,  to  be  collected 
from  the  words  of  the  will,  will  exclude  the  after-born 
child. 

1st,  The  legacy  vests  at  the  death  of  the  testator  by  the 
express  words,  but  not  payable  till  the  children  attain 
"  twenty."    Dehitum  in  presenti,  solvendiim  in  futuro,  [  350  ] 

2dly,  In  case  there  shall  be  no  children,  the  testator  has 
directed  the  interest  to  be  paid  to  her  or  her  husband  for 
seven  years,  and  then,  &c. 

The  period  of  time  meant,  must  be  the  death  of  the  tes- 
tator, and  not  the  niece's  death  ;  for  the  interest  is  after- 
Wards  given  to  her  or  her  husband.  If  so,  an  after-born 
child  cannot  take,  in  case  there  was  no  child  born  in  the 
lifetime  of  the  testator.  And  if  in  such  case  an  after-born 
child  cannot  take  by  the  express  words,  it  is  absurd  to  say 
that  such  child  shall  be  entitled  in  case  there  are  children 
born  before  the  testator's  death ;  for  no  reason  can  be  given 
why  he  should  take  in  the  one  case,  and  be  excluded  in  the 
other. 

I  also  cited  the  case  of  Boivles  v.  Beljield,  Serjeant  at  {Bowies  v. 
Law,  in  Chancery,  10th  March,  as  a  case  in  point,  except  •^^^^'''••^ 
that  it  had  not  those  latter  words,  which  makes  the  deter- 
mination stronger. 

Ann  Palmer,  by  will,  gave  a  sum  of  money  to  the 
children  of  Mary,  the  wife  of  Thomas  Selby.  There  were 
six  children  of  Mary  living  at  the  time  of  making  the  will, 
and  also  at  the  death  of  the  testatrix.  Q.  Whether  if  a 
seventh  child  was  born  after  the  death  of  the  testatrix,  such 


(5)  Auto,  p.  334, 


(6)  1  Ves.  •2^26.  3  Atk.  370. 
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after-born  child  should  be  entitled  to  a  share  ;  and  held,  she 
should  not. 

His  Honour  took  till  Monday  11th  July  to  consider  of  his 
opinion,  and  then  declined  giving  it,  as  all  the  children 
were  under  age ;  and  therefore  gave  directions  for  laying  out 
the  interest  for  the  maintenance  of  all  the  children,  without 
prejudice  to  their  rights  to  the  principal  money ;  and  re- 
served liberty  for  any  of  the  children  to  apply  at  attaining 
twenty.  (7) 

Coleman  v.  Seymour,  cited  in  the  last  case. 

Sir  Edward  Seymour  having  four  grandchildren  living, 
viz,  the  children  of  Jane  Burnett,  by  will  of  3d  October 
1740,  gave  to  his  daughter  Anne,  the  wife  of  William 
Scroggs,  3,000/.  for  the  use  of  his  younger  children,  to  be 
distributed  amongst  them  in  such  manner  as  she  should 
think  fit and  for  want  of  appointment,  equally  to  be  divided 
amongst  her  younger  children ;  and  if  either  of  her  said 
children  should  die  within  the  age  of  twenty-one,  such 
share  to  go  to  the  survivors.  And  he  gave  to  his  daughter, 
Jane  Burnett  (late  Jane  Coleman)  3,000/.  for  the  use  of 
her  younger  children,  in  the  same  manner,  for  the  same 
purposes,  and  under  the  like  condition,  as  was  expressed 
with  regard  to  his  daughter  Scroggs,  and  her  younger 
children. 

The  testator  died  in  September,  1741,  leaving  the  said 
four  grandchildren.  The  eldest  son  died  in  the  month  of 
December  afterwards ;  and  Edivard,  who  was  one  of  the 
younger  children  at  the  death  of  the  testator,  became  the 
eldest  son,  and  heir  at  law  of  Jane, 

Q.  Whether  he  was  entitled  to  a  share  ?  and  held,  he  was, 
as  being  one  of  the  younger  children  at  the  death  of  the 
testator. 


V.  Wildy. 
Bradbury y  2 
Vern.  705. 
V.  antea,  Bart- 
iett  V.  HoUister 
p.  354.    Ellison  v.  Ayrey^  I  Ves.  111. 


(7)  It  was  ordered,  "  that  the  in- 
"  terest  should  be  paid  for  the  mainte- 
nance  and  education  of  the  children, 
but  that  to  be  without  prejudice  to 
any  question  concerning  the  right  that 
the  defendant.  A,  Isaac  born  after 


the  death  of  the  testator,  or  any  other 
"  child  of  the  said  testator's  niece,  may 

have  under  like  circumstances,  to  any 
"  part  of  the  capital  of  the  said  resi- 
"  due."    Lib.  Reg. 
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ATTORNEY  GENERAL  against  TANCRED  q^^^  jg^^ 


[Lib.  Reg.  1757.  A.  fo.  73.]  Before  Lord 

Keeper, 

  8th  Nov.  1757. 

[S.  C.  1  Bl.  90. 


This  case  being  part  heard  in  the  last  vacation^  came  on  ^  Eden.  lO.J 
again  this  day.  The  case  was;  Christopher  Tancred,  by  chtrityvoid. 
lease  and  release  of  1st  and  2d  June,  1721,  conveyed  part  [Conveyance 

,  -     ,         _  -  to  charitable 

of  his  real  estates,  in  default  of  issue  of  his  body,  to  the  use  uses  defective, 
of  the  Masters  of  Christ  and  Caius  College,  the  President  of  t^Trtair'^^ 
the  College  of  Physicians,  the  Treasurer  of  Lincoln's-Inn,  the  officers  of  the 
Master  of  the  Charter- House,  and  the  Governors  of  Chelsea  ancfncTt^io^the 
and  Greenwich  Hospitals,  and  their  successors,  in  trust,  to  corporate 

_  body,  aided 

pay  yearly  for  ever  50/.  a-piece  to  twelve  young  persons  of  in  equity.] 

sixteen  years  of  age,  four  of  which  to  be  educated  in  the  [Devise  to  the 

study  of  divinity  at  Christ  College,  four  in  physic  at  Gren-  J^^^^^^^Jf^: 

Ml        1  ^  .      /;  ,1  IP       .      1  1      r.  1  lows  of  Christ 

ville  and  Caius  College,  and  tour  m  the  study  oi  the  common  College,  and 
law  in  Lincoln's- Inn  ;  to  be  paid  to  them  until  they  shall  ofCaius  Col- 
have  their  respective  degrees  of  Bachelor  of  Arts,  Bachelor  lege,  living 
of  Physic,  and  Barrister  at  Law,  and  three  years  after  such     [{jg  teTtator, 
degrees,  and  no   longer ;    To  be  called  Tancred''^  Stu-  is  valid  under 

the  exception 

dents.  (1)  in  the  Stat,  of 

mortmain,  and  is  for  the  benefit  of  the  body  corporate  of  each  college,  and  not  for  the  fellows 
in  their  natural  capacity.] 

He  afterwards,  by  will  of  20th  May,  1746,  gave  other  real  "~  [  352  ] 
estates  to  the  same  trustees,  to  pay  the  profits  in  equal  pro- 
portions to  the  said  twelve  students;  [and  twelve  pensioners] 
provided,  that  if  the  mortmain  act  should  prevent  the  dis- 
positions of  his  land,  and  impede  the  premises  devised  to  ' 
the  said  twelve  students,  [and  twelve  pensioners]  then,  and 
not  otherwise,  he  devised  the  premises  not  limited  by  the 
settlement,  to  the  thirteen  fellows  of  Christ,  and  the  Fellows 


(1)  And  he  further  directed  his  trus- 
tees, out  of  the  rents  of  the  real  es- 
tate, to  pay  20/.  each,  half  yearly, 
to  twelve  decayed  and  necessitous  gen- 
tlemen, clergymen,  commissioned  offi- 
cers of  the  land  or  sea  service  of  fifty 


or  more  years,  natural  born  subjects 
of  Great  Britain,  who  were  to  reside  in 
his  mansion  house  at  IVixlvy ;  and  he 
gave  10/.  to  the  master,  and  51.  to  each 
of  the  fellows,  as  an  augmentation  of 
their  personal  revenue. 
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Attorney  of  Caius,  and  the  scholars  of  both  colleges,  [living  at  his 
General  death,  each  fellow  to  have  a  double  portion  to  each  scholar.] 
t/ncred        Henley,  Lord  Keeper  : 

The  Questions  arise  on  the  deeds  and  wills,  between  the 
heirs  and  those  claiming  the  charities. 
ffofThe^''*  1st,  As  to  the  deeds.  Objection,  That  the  estate  is  given 
Court  has  al-  to  persons  incapable  of  taking  in  succession.  But  the  con- 
where  a  person  stant  rule  of  the  Court  has  always  been,  where  a  person  has 
having  a  power     power  to  sfive,  and  makes  a  defective  conveyance  to  cha- 

to  give,  makes     ^'^  o      ^  .  . 

a  defective  ritable  uses,  to  supply  it  as  an  appointment :  as  in  Jesus 
chSbleVse,  College,  Collison's  case,  in  Hob.  136.  Q.  Whether  any  of 
to  supply  it  as  the  charities  given  by  the  deeds  are  void  in  law  ?  Am  of 
nient.(2)]'       opinion,  they  are  all  v/ithin  the  statute  43  Eliz. 

2d,  As  to  the  dispositions  by  the  will.    It  has  been  ad- 
mitted on  the  part  of  the  relators,  that  they  are  void  in  part, 
with  respect  to  the  students  of  Lincoln's-Inn  [and  the 
Devise  to        pensioners]  ;  but  contended  to  be  good  as  to  the  other  eight. 
Fellows  and     being  within  the  exception  in  the  statute  of  mortmain,  9 

Scholars  of  a  ft  o 
College  is         y^^-  ^• 

within  the  exception  in  the  statute  of  mortmain,  9  Geo.  2.  and  good.  (3) 

The  heir  at  law  insists,  that  they  are  void  as  to  the  eight 
studentships,  because  they  are  not  given  in  terminis  for  the 
benefit  of  the  College,  and  therefore  not  within  the  words 
or  meaning  of  the  exception  in  the  statute.  But  I  am  of 
opinion,  that  such  dispositions  are  for  the  benefit  and  advan- 
tages of  the  College,  and  within  the  meaning  of  the  exception. 

His  Lordship  was  also  of  opinion,  that  Christ  and  Caius 
are  intitled  under  the  will  to  so  much  of  the  rents  as  was 
designed  for  the  four  students  of  Lincoln's-Inn.  (4) 


(2)  See  Attorney  General  v.  Bur- 
dett,  2  Vern.  755.  Jat/  v.  Slaughter, 
Prec.  Cha.  16.  Attorney  General  v. 
Rye,  2  Vern.  453.  See  White  v.  White, 
7Ves.423. 


(3)  See  Attorney  General  \,Munby, 
1  Mer.  327.  And  Attorney  General 
v.  Bowyer,  3  Ves.  728. 

(4)  The  judgment  in  this  case  is 
given  fully  by  Mr.  Eden,  in  his  Report*. 
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SWEET  against  Doctor  YOUNG. 


Case  181 


[Decree  Book,  1757.] 


In  Exchequer, 
22d  Nov.  1757. 


Bill  by  plaintiff  as  next  of  kin  to  Mrs.  Kennon,  against  the  ■If  an  executor, 

defendant,  who  is  her  executrix,  for  the  undisposed  residue  ^iff^'g^tkfe^^^^"" 

of  the  testatrix's  personal  estate  as  a  resulting  trust,  the  de-  denies  it,  he  is 

fendant  having  an  express  legacy  given  him  by  the  will,  and  set  out  an  ac- 

therefore  beinsj  not  intitled  to  such  residue.  count  of  assets; 

^  but  if  the  title 

does  not  lie  in  his  knowledge,  he  is.  Q  (l) 

The  defendant  by  his  answer  said,  he  did  not  know  that 
the  plaintiff  was  next  of  kin  to  the  testatrix,  but  believed 
that- she  was  not;  for  that  he  had  heard  the  testatrix  say, 
that  she  was  not  of  kin  to  the  plaintiff;  and  refused  to  set 


(1)  The  early  cases  upon  the  ques- 
tion, how  far  a  defendant  is  protected 
from  answering  fully,  by  a  denial  in  his 
answer,  of  the  plaintiff's  title,  or  bj  as- 
serting, in  his  answer,  a  probable  title,  in 
himself,  which  must  be  removed  before 
the  plaintiff  can  be  entitled,  are  very 
contradictory.  See  Richardson  v.  Mit- 
chell^ Sel.  Cas.  Ch.  51.  West  v.  Dela- 
ware, 1  Vern.  74.  Buden  v.  Dore,  2 
Ves.  445.  Cookson  v.  Ellison,  2  Bro. 
C.  C.  252.  Jerrard  v.  Saunders,  2 
Ves.  Jun.  457.  Nezoman  v.  Godfrey, 
2  Bro.  C.C.  331 .  Cartwright  v.  Iluteli/, 

I  Ves.  jun.  292.  3  Bro.  C.  C.  238. 
Shepherd  v.  Roberts,  3  Bro.  C.  C.  239. 
Jacob  V.  Goodman,  2  Cox.  283.  3  Bro. 
C.  C.  487.  in  note.  Hall  v.  Noijes,  3 
Bro.  482.  Donegal  v.  Stezoart,  3  Ves. 
jun.  446.  See  in  Fenton  v.  Hughes,  7 
V  es.  288.~In  Taylor  v.  Milner,  1 1  Ves. 
42.  Sir  William  Grant  seems  to  have 
held,  that  where  there  is  a  total  denial, 
in  the  answer,  of  the  title  of  the  plaintiif, 
the  defendant  is  not  compellable  to  give 
discovery,  which  is  merely  consequen- 
tial, on  that  title  in  the  plaintiif.  In  the 
subsequent  cases     Faulder  v.  Sleioart, 

II  Ves.  296,  302.  Dolder  v.  Lord 
Huntingfield,  lb.  293.  Shazcx.  Ching, 


lb.  303.  RovDe  v.  Teed,  15  Ves.  372. 
Lord  Eldon  considered  the  question  as 
still  open.  And  see  Peacock  v.  Peacock, 
i  Q  Ves.  52.  But  in  Mazarredo  v.  Mait- 
land,  3  Madd.  C.  C.  70.  Sir  /.  Leach, 
Vice-Chancellor,  said,  ^'That  point," 
{t)iz.  that  a  defendant  cannot  by  answer 
object  to  answering,)  "was  much  con- 
"  sidered  in  Somnierville  v.  Mackaij, 
"  16  Ves.  382.,  it  is  not  expressly  de- 
"  cided  there  ;  but  I  remember,  dur- 
"  ing  the  argument,  the  Lord  Chan- 
"  cellor  expressed  his  opinion,  that  a 
"  defendant  could  not  answer  as  to  part 
"  of  a  bill,  and  refuse  to  answer  the 
"rest;  and  1  think  that  so  useful  a 
"  rule,  that  I  shall  always  adhere  to  it." 

And  in  v.  Harrison,  4  Madd. 

252.,  His  Honor  said,  "the  point  is 
"  settled,  if  a  defendant  answer,  he 
"  must  answer  fully."  And  see  Ovey 
V.  Leighton,  2  S.  &  S.  234.  Leonard 
V.  Leonard,  1  B.  &  15.  328.  North- 
leigh  V.  North leigh^  post.  G12.  and  note 
tluW.  Ld.  Redesd.  Tr.  PI.  251.  2 
Madd.  C.  P.  266.  1  Newld.  181.  As 
to  tlie  discovery  which  a  defendant  is 
bound  to  make,  where  he  puts  in  a  plea, 
negativing  the  plaintifrs  title,  see  San- 
ders V.  Ki/m:,  6  IMadti.  61. 
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Sweet 
asa^ainst 
Young. 


[  354  ] 

\Gethin  v. 


out  an  account  of  the  personal  estate.  The  plaintiff  took  an 
exception  to  the  answer,  and  the  question  was,  whether  the 
defendant  ought,  under  the  circumstances  of  this  case,  to  be 
compelled  to  set  out  such  an  account  ?  On  the  part  of  the 
plaintiff  it  was  urged,  that  if  the  defendant  did  not  set  out 
the  account,  it  might  be  attended  with  great  inconveniences 
in  case  of  his  death ;  his  representatives  might  not  be  so 
well  acquainted  with  the  affairs  as  he  is,  and  the  plaintiff 
would  be  a  considerable  loser  for  want  of  a  proper  dis- 
covery :  that  doctor  Young  is  very  infirm,  and  like  to  die. 

On  the  other  side  it  was  insisted,  that  a  plaintiff  is  not  in- 
titled  to  such  a  discovery  unless  he  appears  to  have  a  plain 
right,  except  in  the  case  of  a  creditor  or  legatee.    That  if  it 
should  be  otherwise,  any  person  might  bring  a  bill  in  equity, 
and  by  setting  up  a  feigned  and  untrue  title^  oblige  the  de- 
fendant to  make  a  discovery  of  every  thing  relative  to  the 
testator's  affairs.    That  such  inconvenience  would  be  greater 
than  the  risque  which  the  plaintiff  runs  of  the  executor's 
death  before  he  has  made  a  discovery.    That  as  soon  as  the 
plaintiff  has  established  his  right  by  a  decree,  he  may  exa- 
mine the  defendant  upon  interrogatories ;  and  the  sooner  he 
proceeds  to  hearing,  the  earlier  he  will  get  at  the  discovery, 
and  consequently  run  the  less  risque.  Mr.  Capper,  of  coun- 
sel for  the  defendant,  cited  the  case  of  Gethin  and  his  Wife 
V.  Gale^  24th  October^  1739,  in  Chancery.    Benjamin  Gale^ 
by  his  will,  gave  his  real  estates  to  his  nephew,  Robert  Henry 
Gale,  in  tail.    Bill  by  plaintiffs  against  the  defendant  Robert 
Gale,  and  Elizabeth  Gale,  the  widovv  of  Robert  Henry  Gale, 
personal  representative  of  the  testator,  suggesting,  that 
Robert  Gale  was  not  legitimate  son  of  Robert  Henry,  and 
that  plaintiffs,  in  right  of  the  wife,  were  intitled  to  the  real 
estate,  as  heir  at  law  to  the  testator ;  and  praying  an  ac- 
count of  the  personal  estate  of  the  testator,  and  that  it  might 
be  applied  in  discharge  of  a  mortgage  secured  upon  such 
real  estate.    The  defendants  insisted  in  their  answer,  that 
the  defendant  Robert  Gale  was  the  legitimate  son  of  his 
father  5  and  Elizabeth  Gale  gave  an  account  of  the  marriage, 
but  insisted,  that  as  the  plaintiffs  were  not  intitled  to  any 
debt  or  sum  of  money  owing  unto  either  of  them  from  the 
estate  of  the  said  Benjamin  Gale,  or  to  any  legacy  under  the 
said  will,  she  was  not  compellable  to  account  for^  or  discover 
unto  the  plaintiffs,  the  testator's  personal  estate ;  submitting 
to  be  examined  upon  interrogatories  touching  the  same,  as 


CASES  IN  CHANCERY. 


354 


the  Court  should  direct  at  the  hearing.    The  jjlaintiffs  took  Sweet 

exception  to  the  answer  as  insufficient^  in  not  having  dis-  against 

covered  the  personal  estate;  which  was  allowed  by  the  Young. 

Master^  and  exceptions  taken  to  his  report.    And  Lord  plaintiff's  title 

Hardwicke  was  of  opinion,  that  where  a  plaintiff's  riffht  is  is  not  apparent, 

.      .11      1      .  ••11  remains  ia 

not  apparent,  but  remains  in  doubt,  he  is  not  mtitled  to  such  doubt,  an  exe- 
discovery,  except  in  the  case  of  a  creditor  or  legatee  of  the  ^o^Q^fi^o'set 
testator ;  and  allowed  the  exceptions  to  the  Master's  report,  out  assets  in 

n  r^^  '  c  n  his  answer,  ex- 

Parker,  Chief  Baron.  cept  in  case  of 

If  the  fact  is  denied,  and  lies  in  the  knowledge  of  the  de-  ^^^^^^f^"^^ 
fendant,  the  plaintiff  is  not  intitled  to  a  discovery  of  assets. 
That  was  the  case  of  Gethin  v.  Gale: {2)  the  mother  swore 
in  her  answer,  that  her  son  was  legitimate.  But  if  the  fact 
does  not  lie  in  his  knowledge,  though  he  denies  it,  yet  he 
must  set  out  an  account  of  assets.  There  is  no  inconveni- 
ence to  the  defendant  in  making  such  a  discovery;  but  it 
may  be  very  great  the  other  way. 

Adafiis,  Baron,  {Legge  and  Smythe  being  absent,)  agreed     [  ] 
with  the  Chief  Baron.    Exception  allowed. 

Q.  Tne  justness  of  the  distinction  ?    The  counsel  for  the 
defendant  were  dissatisfied  with  it.  (3) 

(2)  S.  C.  cited  11  Ves.  304.  Ld.  "  ceptions  by  Mr.  6^re^,  counsel  for 
Redes.  Tr.  188.  note  {ic).  Lib.  Reg.  "  the  plaintiff,  and  upon  reading  the 
1739.  A.  fo.  3.  "  exception,  and  defendant's  answer, 

(3)  The  following  note  of  this  case  "  and  hearing  Mr.  Capper  for  defend- 
is  from  the  decree  book  in  the  exche-  ant,  it  is  ordered  that  the  said  ex- 
quer.  "  This  day,  upon  opening  the  "  ception  be  allowed,  and  that  defend- 
"  bill,  defendant's  two  answers  and  ex-  "  ant  do  pay  QL  costs  to  the  plaintiff'." 


STANLEY  against  LENNARD.  Case  182. 


[Lib.  Reg.  1757.  B.  fo.  273.  nom.  Stanley  v.  Burrel']  Mgy^  1758. 


o      o  T  [S.  C.  1  Eden. 

Sir  Samuel  Lennard,  having  no  legitimate  issue,  but  two  87-  HiU's  MS. 

natural  children,  by  will  26th  November,  1726,  devised  his  (nloiT^uilyO] 

.  Devise  to  S. 

for  life,  remainder  to  his  eldest  son  nnd  his  issue  male  ;  and  for  want  of  issue  of  S.  to,  &-c.  S. 
died  without  issue ;  and  held,  he  took  an  estate  tail  in  remainder,  like  Langltyv.  Bahlwin.  (1) 

(I)  iP.Wnis.  59.  note  +.    1  Rq.  Ca.  Abr.  185.  s.  29. 
2  F  2 
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Stanley  estates  to  trustees,  upon  the  trusts  following:  and  taking 
against  notice  that  he  had  two  sons,  whom  he  caused  to  be  baptized 
Lennard.  |-||g  names  of  Samuel  and  Thomas,  he  directed  his  trustees, 
after  payment  of  his  debts  and  legacies,  to  permit  and  suffer 
[Samuel]  the  eldest  of  his  said  children  to  receive  the  rents  and 
profits  for  life;  and  after  his  death,  to  permit  the  eldest  son  of 
the  said  Samuel,  and  his  issue  male,  to  receive  the  rents :  and 
for  luant  of  issue  of  the  said  Samuel,  to  permit  Thomas  to 
receive  the  rents  for  life;  and  after  his  death,  to  permit  the 
eldest  son  of  Thomas  to  receive  the  same,  and  the  heirs  male 
of  his  body :  and  for  want  of  issue  of  both  his  said  children, 
or  if  their  issue  should  die  without  issue,  then  to  permit  his 
sister,  Dorothy  Lennard,  to  receive  the  rents  for  life  ;  with 
remainder  to  her  first  son  in  tail  male,  he  and  they  taking 
the  name  of  Lennard:  and  for  want  of  such  issue,  to  permit 
his  nephew,  Francis  Leigh,  to  receive,  &c.  for  life;  re- 
mainder to  his  second  son  that  should  be  living  at  the  time 
of  the  before-mentioned  contingency,  in  tail  male ;  remain- 
der to  his  nephew's  next  son  which  is  not  his  heir,  he  or 
they  taking  upon  them  the  surname  of  Lennard:  and  for 
want  of  issue,  to  his  own  right  heirs  for  ever. 

And  after  giving  several  legacies,  he  directed  that  his  eldest 
son  should  have  the  use  of  all  his  pictures  for  life ;  and  if  he 
have  any  issue  at  his  death,  he  willed  that  such  issue,  and 
the  issue  of  such  issue,  should  have  the  use  of  them  for  their 
several  lives :  but  if  he  and  his  issue  die  without  issue,  he 
willed  that  his  son  Thomas  should  have  the  use  of  them;  if 
[  356  ]  none,  then  he  willed  that  they  should  go  to  his  sister 

and  her  issue,  in  manner  as  his  estate  is  above  directed  :  and 
he  willed  that  20Z.  a- year  be  laid  out  by  his  executors  in 
keepiog  up  the  gardens. 

Testator  died  23rd  October,  1/37.  Thomas  Lennard, 
Dorothy  Lennard,  and  Francis  Leigh,  died  without  issue  in 
the  lifetime  of  Samuel,  Samuel  died  in  1749,  leaving  the 
defendant  Sarah,  his  daughter  and  only  child. 

Bill  by  plaintiff,  as  heir  at  law  to  the  testator,  for  an  ac- 
count of  the  rents  and  profits  from  the  death  of  Samuel,  and 
to  have  a  conveyance  of  the  estate  from  the  trustees. 

Q.  Whether  Samuel  Lennard  was  intitled  to  an  estate 
tail  ?  And  that  depended  on  the  question,  whether  Samuel, 
by  virtue  of  the  words  ^'for  want  of  issue, took  an  estate 
tail  by  implication  ? 

For  the  plaintiff  it  was  argued,  that  the  manifest  intent  of 
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the  testator  was,  that  his  estate  should  go  in  the  male  line  of  Staj^le^ 
succession ;  and  that  by  the  eldest  son  of  Samuel^  he  meant  agamst 
the  eldest  as  they  should  be  in  succession;  and  that  the  ennaud 
words  ''^  for  want  of  issue  o/ Samuel/'  ought  to  be  construed, 
for  want  of^^sucJi"  issue,  or,  for  want  of '^^  issue  male." 

On  the  other  side  it  was  argued,  that  those  words  ought 
to  be  construed, /or  ivant  of  issue  generally/,  the  prior  limit- 
ation being  only  to  the  eldest  son  of  Samuel :  and  the  cases 
of  Langley  v.  Baldwin,  and  Attorney- General  v.  Fay- 
man,  (1)  were  cited  as  authorities  in  point;  and  Lord 
Keeper  was  of  that  opinion. 

Bill  dismissed. 


(1)  1  P.Wms.  754. 


Sir  JAMES  LOWTHER  against  Lord  CHARLES        Case  183. 
CAVENDlSH.(l) 


[Lib.  Reg.  1757.  B.  fo.  338.]  27thMay,1758. 


Sir  James  Lowtlm\  deceased,  having  both  estates  of  inhe-  [S.  c.  i  Eden 

•     99 1 

ritance  and  leaseholds  in  the  county  of  Cumberland,  by  will  ^  '  ,  . 

^  '      ''  One  havino- 

devised  in  these  words :  "  I  give  all  my  manors,  lands,  tene-  frcelioid  and 
"  ments,  mines  of  coal  and  lead,  rents  and  hereditaments     [  ] 
"  whatsoever,  in  Cumberland,  to  James  (now  Sir  James)  tates  in  c  dc- 
Lowther  (the  plaintiff)  in  tail.    And  whereas  I  am  owner  '^'^^'^^  , 

^  ...     manors,  lands, 

of  several  burgage  tenures  in  Cocker smoutJi,  it  is  my  will  tenements, 
they  shall  not  be  intailed,  as  I  have  done  my  other  estates  "nd'iea°{,\o^,^ 
in  Cumberland  ;  and,  therefore,  I  devise  them  to  Sir  Wil- 
Ham  Lowther  and  his  heirs.   And  whereas  I  think  it  right  ^-cu  as  free- 
"  for  James  Loiuther  to  have  all  the  estates  which  Sir  JPll-  ^^"^^^  i'^^^'^'^' 
"  liam  has  in  Cumberland,  and  for  Sir  IFilUam  to  have  all 
the  estates  which  James  Lowther  has  in  Yorkshire,  I  give 
"  30,000/.  stock  to  Sir  fFilliam  Lowther  and        in  trust 
"  for  James  Loiuther,  to  receive  all  the  dividends,  till  Sir 
"  JVilliam  Loiuther  shall  by  absolute  conveyance  make  over 
"  to  James  Loiuther  and  his  heirs  all  his  estate  in  Cnmhcr- 


(1)  The  facts  of  this  case,  and  the  judgment  arc  given  very  fully  by  Mr.  Eden. 
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Sir  James      Imtd,  SLud  James  shall  make  over  Ms  estate  in  Yorkshire 
LowTHER    tf      gj^  William :  and  in  case  of  neglect  or  refusal  by 
Lord  Chi       either  within  eight  months  after  James  Loivtlier  comes 
Cavendish.      of  age,  such  person  shall  not  have  any  share  of  the 
30^000/.;  and  in  case  it  is  made  good  and  completed  by 
"  them  both,  the  30,000/.  to  be  equally  divided  between 
them."    And  he  made  Sir  William  Lowther  sole  executor 
and  residuary  legatee. 

Sir  William  Lowther  died  before  any  exchange  was  made^ 
and  before  Sir  James  came  at  age. 
Two  questions  arose : 

1st.  Whether  the  leasehold  estates  passed  by  the  devise 
to  James  Lowther,  or  came  to  Sir  William,  as  residuary 
legatee  ? 

2d.  Whether  James  Lowther,  the  plaintiff,  was  become 
entitled  to  the  legacy  of  30,000/.? 

Sir  Robert  Henley,  Lord  Keeper : 
[The  word  It  is  plain  from  the  clause  excepting  the  burgage  tenures^ 

\\\\\  compre^  ^  ^^^^  1^^^^  tcstator  thought  he  had  entailed  these  leaseholds 
hends  both      vlx^qw  J ames .    T\\Qwoxd'''^  estates'^  in  the  will,  is  a  ffe- 

freehold  and        ^  i    i      i  i    i  i        i   /       ^  ii 

leasehold.  (2)]  neral  term,  and  comprehends  both  ireehold  and  leasehold, 
and  is  not  restrained  to  either.  But  it  is  said,  that  he  hav- 
ing both  sorts  of  estates,  by  the  general  word,  estates  of 
inheritance  only  pass ;  according  to  the  case  of  Rose  v. 
Bartlett,  Cro.  Car.  292.  a  single  authority,  where  it  is  held, 
[  358  J  that  the  words  ^'  lands  and  tenements relate  to  estates  of 
inheritance  only.  That  resolution  may  be  law  in  that  par- 
ticular case though  I  can  see  no  reason  why  thos€  words 
should  not  include  leaseholds  too,  as  they  have  been  held  to 
do  where  other  words  were  added; (3)  di^  in  Addis  v.  Cle- 
ment,  2  Wms.  456.  lands  in  ivhich  he  luas  any  way  inter- 
ested. In  the  present  case,  there  are  words  inserted  which 
are  material  to  pass  leaseholds,  as  "  mines  and  rents,''  which 


(2)  See  Barry  v.  Edgeworth^  2  P. 
Wms.  524.,  and  cases  in  the  note  there. 
See  Bridgezvater  v.  Duke  of  Bolton, 
1  Salk.  236.  See  Knotsford  v.  Gar- 
diner, 2  Atk.  451.,  and  see  Ridout  v. 
Pain,  3  Atk.  486.  and  note  by  Mr. 
Saunders  there.  See  further  as  to  the 
word  "'estate"  in  a  will,  Rashley  v. 
Masters,  1  Ves.  jun.201.  Pettiward  v. 
Prescott,  7  Ves.  541.  Barnes  v.  Patch, 
8  Ves.  608.    WoUam  v.  Kenworthy, 


9  Ves.  142.  Nicholas  v.  Butcher^  18 
Ves.  195.  Roe  v.  Wright^  7  East  259. 
Doe  V.  Hurrel,  5  B.  &  A.  18. 

(3)  See  what  Lord  Eldon  says  of 
this  passage  in  2  Bos.  &  Pull.  315.,  and 
6  Ves.  640.;  but  see  Mt.  Eden's  report 
of  the  case,  p.  110.  and  note  {a)  there. 
See  Turner  v.  Husler,  1  Bro.  C.  C.  78. 
Woodhoiise  v.  Meredith,  1  Mer.  457. 
Pistol  v.  Richardson,  2  P.  Wms.  459. 
(n).    Lane  v.  Stanhope,  6  T.  R.  345. 
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It  would  be  strange  to  suppose  him  to  devise  without  the  Sir  James 

lands  of  which  they  are  the  profits,  and  from  whence  they  Lowther 

flow.    He  could  never  intend  to  give  them  in  the  residuary  Lo^^^^Cha 

clause,  after  he  had  before  specifically  devised  every  estate  Cavendish. 
he  had. 

To  2d.  This  is  a  bequest  of  a  chattel  bearing  fruit  to  [When  a  legacy 

Sir  James  Lowther^  subject  to  be  defeated  by  a  subsequent  jec?to"be^de- 

event,  of  his  refusal  to  exchange.   In  such  a  case,  the  legatee  ^^^^ed  by  a 

has  an  absolute  interest  in  the  legacy  till  the  event  happens,  event,  thele- 

iust  as  the  owner  of  a  base  fee  has  till  the  determination  of  ^f'^^.  has  aa 

^                                      .  absolute  m- 

it,  as  absolute  an  interest  as  the  tenant  in  fee  simple ;  and  if  terest  till  the 

the  event  becomes  impossible,  the  legacy  becomes  absolute,  and"if ^the^''^'^^ ' 

as  if  given  upon  an  impossible  condition  ;  for  then  the  con-  ^^^nt  become 

T  .       •        .1                                   1          1            •           1      nni  .  impossible,  the 

dition  IS  void,  as  repugnant,  and  tlie  legacy  is  good.    Ihis  legacy  becomes 

is  legatum  coercendi  causa  non  henevolentia ;  a  species  at  ^^solute.(4)] 
first  reprobated  by  the  Roynan  law,  as  nomine  pcence,  but 
afterwards  permitted.  The  end  he  intended  by  it  was  an 
exchange  of  their  estates  ;  upon  that  event,  it  was  to  be 
shared  between  them  :  by  Sir  JVilliam's  death,  that  event 
became  impossible.  Sir  James  was  not  in  fault;  he  never 
refused ;  therefore,  the  bequest  became  absolute  in  him. 

Affirmed  in  the  House  of  Lords,  on  Tuesday,  6th  March, 
1759.(5) 

(4)  See  Deane  v.  Test^  9  Ves.  147.    ShepJiard  v.  Ingram,  post.  448, 
Davidson   v.   Dallas,    14  Ves.  576.       (5)  3  Bro.  P.  C.  ed.  Toml.  186. 


WRIGHT  against  PEARSON  and  OTHERS.  Case  184. 

In  Chancerv, 

•   2d  and  fith 

[Lib.  Reg.  1757.  B.  fo.  507.] 

[S.C.  Hill. 

  I\ISS.  5  vol. 

486.  34  vol.  p. 


Henry  Rayney,  having  five  grandchildren  by  his  only         2  Kon. 
daughter,  who  had  been  married  to  Robert  /Fright,  and  was  iji)!  Foarne' 
dead,  by  will  of  2d  31ai/,  1737,  devised  all  his  freehold  estates  '^^m. 
in  the  parishes  of  Darfield  xmdi  Roy  stone,  in  the  county  of  York,  ^^^.j^^  ^ 
to  trustees  and  their  heirs  and  assigns  for  ever,  in  trust  after  for  life,  re- 
his  death  to  raise  by  the  rents  and  profits  500/.  together  with  Jri'/.j^gs,  \o 

preserve,  &c.  remainder  to  the  heirs  male  of  T.  R.  and  their  heirs  ;  provided,  if  T.  R.  should 
die  without  issue  male  living  at  his  death,  then  over ;  held,  T.  R.  took  an  estate  tail. 
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Wright  interest^  and  to  pay  the  same  to  his  five  grandchildren, 
Pearson     naming  them,  the  sons  and  daughters  of  his  late  daughter, 

and  Others.   -^^^*^«^^^^  Wright,  to  be  equally  divided  between  them,  and 
to  be  paid  to  them  respectively  at  twenty-one,  with  benefit 
of  survivorship,  and  subject  to  the  raising  and  paying  the 
said  500/.  and  the  interest  thereof,  to  the  use  of  his  nephew, 
Thomas  Rayney,  son  of  his  sister  Frances  Rayney^  and  his 
assigns,  for  life,  subject  to  his  disqualifying  himself  as  after- 
mentioned    with  remainder  to  trustees,  to  preserve  contin- 
gent remainders;  with  remainder  to  the  use  of  the  heirs 
male  of  the  said  Thomas  Rayney  begotten,  and  their  heirs  : 
provided,  that  in  case  his  said  nephew,  Thomas  Rayney, 
should  die  without  leaving  any  issue  male  of  his  body  living 
at  his  death,  then  and  in  such  case  he  subjected  the  premises 
to  the  payment  of  100/.  a-piece  to  his  two  nieces,  Frances 
and  Priscilla  Rayney,  daughters  of  his  said  sister,  if  then 
living,  at  twenty- one,  with  benefit  of  survivorship ;  and  he 
empowered  his  said  trustees,  after  the  death  of  his  said 
nephew,  to  raise  and  pay  the  same  :  and  for  default  of  such 
issue  male  of  his  said  nephew,  Thomas  Rayney,  then  as  to 
all  the  premises  subject  to  the  payment  of  the  said  500/.  and 
200/.  in  manner  and  upon  the  contingency  aforesaid,  to  the 
use  of  all  and  every  his  said  five  grandchildren,  or  such  of 
them  as  should  be  living  at  the  time  of  failure  of  issue  male 
of  the  said  Thomas  Rayney,  to  take  as  tenants  in  common, 
and  to  their  respective  heirs  and  assigns,  equally  to  be  di- 
vided between  them,  share  and  share  alike :  provided,  that 
his  nephew  should,  upon  his  death,  be  placed  out  apprentice 
to  some  eminent  surgeon  for  seven  years,  and  continue  so 
long,  or  else  reside  in  some  college  till  qualified  to  be  a  cler- 
gyman, and  should  be  ordained;  and  in  case  he  should 
refuse,  he  directed  that  the  estate  limited  to  his  nephew, 
Thomas  Rayney,  for  life,  should  from  the  time  of  such  his 
refusal  cease,  determine,  and  be  void,  as  if  he  had  been 
dead ;  and  in  such  case,  the  premises  so  limited  to  his  said 
nephew  for  life,  and  his  issue  male  as  aforesdid,  should  go 
over,  revert,  and  remain  to  such  of  his  said  five  grand-chil- 
dren as  should  be  then  living,  equally,  and  to  their  heirs  as 
tenants  in  common. 

[  360  ]  Thomas  Rayney,  the  nephew,  entered  upon  the  death  of 
the  testator,  and  suft'ered  a  recovery  of  the  premises  to  ths 
use  of  himself  in  fee  ;  and  afterwards  died  in  1748  without 
issue,  leaving  his  two  sisters  his  heirs  at  law. 
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Bill  by  the  plaintiffs,  as  grandchildren,  and  representatives 
of  others  of  them  who  are  dead,  and  were  entitled  to  a  share 
of  the  500/.,  and  as  heirs  of  such  of  them  who  survived  Tho- 
mas Rayney  and  are  since  dead,  to  have  the  500/.  raised,  and 
for  a  conveyance  of  the  estate  [to  the  plaintiff]. 

It  was  admitted  in  the  defendant's  answers,  that  the  whole 
of  the  500/.  had  not  been  raised ;  but  insisted,  that  Thomas 
Rayney  in  his  life-time,  or  William  Seaton^  the  husband  of 
one  of  the  sisters,  had  paid  419/.,  part  of  the  500/.,  to 
George  Wright,  the  surviving  trustee  in  the  will  of  Henry 
Rayney :  but  it  did  not  appear  with  any  certainty,  the  said 
William  Seaton  and  George  Wright  being  both  dead,  and 
the  latter  insolvent. 

Q.  Whether  Thomas  Rayney  took  an  estate  for  life,  with 
contingent  remainder  to  his  heirs  male  in  fee  ?  or,  whether 
he  took  an  estate  tail  ? 

On  the  part  of  the  plaintiff  it  was  insisted.  That  the  tes- 
tator intended  that  Thomas  should  have  only  an  estate  for 
life,  with  remainder  to  his  issue  male  in  fee,  in  case  he 
should  have  any  such  at  his  death.  That  the  remainder  to 
his  grand-children  should  take  place  only  upon  the  contin- 
gency of  Thomas  dying  without  issue  male  at  his  death. 
That  he  intended,  if  his  nephew  Thomas  had  issue  male, 
then  his  grand- children  should  not  have  it.  That  the  limi- 
tation to  Thomas  was  expressly  for  life.  That  the  limita- 
tion to  trustees,  to  preserve  contingent  remainders  during 
the  life  of  Thomas^  supposes  that  Thomas  took  a  forfeitable 
estate.  That  the  testator,  in  many  parts  of  his  will,  speak- 
ing of  the  estate  limited  to  Thomas^  calls  it  an  estate  for 
life.  That  the  words  "  at  the  time  of failure  of  issue  male 
do  not  mean  failure  of  issue  male  generally,  but  failure  of 
issue  male  at  his  death.  That  the  preceding  words  at  the 
beginning  of  that  clause  are  in  default  of  such  issue,  and  the 
same  meaning  ought  to  be  put  upon  the  latter  words.  That 
this  construction  is  agreeable  to  the  testator's  intention, 
appears  from  the  estate  limited  to  the  grand-children  being 
made  subject  to  the  charge  of  200/.  which  by  the  plain 
words  cannot  take  place  in  any  event  but  of  failure  of  issue 
male  of  Thomas  at  his  death. 

2d,  That  supposing  the  present  to  be  the  case  of  a  legal 
estate,  the  rule  of  law,  as  laid  down  in  Shelley's  case,  [1  Co. 
Rep.  93.]  will  not  control  the  intention,  by  reason  of  the 
superadditional  words  after  the  words  of  limitation,  which 


Wright 
against 
Pearson 
and  Others. 


[  361  ] 
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turn  the  former  into  the  words  of  purchase,  though  in  them- 
selves proper  words  of  limitation  :  That  otherwise  they 
would  have  no  effect  or  meaning.  And  many  cases  were 
cited  for  that  purpose.  Archer  s  case.  Lisle  v.  Gray,  2 
Lev.  223.  Raym.  278.  2  Jon.  114.  TFaker  v.  Snow, 
Palm.  359.  King  v.  Mailing,  1  Ventr.  232.  2  Lev.  Dictum 
of  Lord  Hale.  Clark  v.  Day,  Moor  593.  Shaw  and  TFeigh, 
Mod.  Cas.  in  Law  and  Eq.  Ledington  v.  Kime,  Salk.  224. 
Which  last  was  a  limitation  to  the  issue  male  in  fee. 

But  3dly5  It  was  insisted,  that  this  is  the  case  of  a  trust, 
the  legal  estate  being  given  to  the  trustees  and  their  heirs  ; 
so  that  the  use  was  executed  in  them  ;  and  therefore,  what- 
ever might  be  the  construction  in  a  court  of  law  upon  the 
legal  operation  of  the  words,  yet  a  court  of  equity  will 
mould  them  according  to  the  intention. 

It  was  said.  That  this  case  differs  greatly  from  those  cases 
where  the  trustees  are  considered  as  taking  a  chattel  interest 
only;  there  the  estate  is  given  to  them  generally,  without 
any  words  of  limitation,  but  here  it  is  expressly  given  to 
them  and  their  heirs.  That  it  is  a  trust  throughout,  and 
whoever  is  intitled  upon  the  contingency  happening,  must 
have  a  conveyance  of  the  legal  estate  from  them.  That  the 
whole  fee  being  in  law  devised  to  the  trustees,  no  remainder 
could  be  limited  upon  it;  it  would  be  to  mount  a  fee  upon  a 
fee.  That  suppose  Thomas  could  take  by  executory  devise, 
yet  the  contingency  has  not  happened  to  this  day;  for  the 
whole  of  the  500/.  has  not  been  raised.  That  the  recovery 
could  not  be  supported  at  law,  but  only  in  equity. 

JBagshaw  v.  Spencer  was  cited  as  a  case  in  point. 

On  the  other  side,  it  was  argued,  that  the  trustees  took 
only  a  chattel  interest,  as  in  Co.  Lit.  42  a.  CordaVs  case, 
Cro.  El.  315.    Carter  v.  Barnardiston,  1  Wms.  505. 

That  Thomas  took  an  estate  tail,  both  by  the  intention 
and  rule  of  law,  with  remainder  over  to  the  grandchildren, 
on  failure  of  issue  male  generally.  That  if  it  was  other- 
wise, and  Thomas  should  leave  a  son  who  died  the  next 
day,  the  grandchildren  could  not  take,  notwithstanding 
there  was  no  issue  male  of  Thomas  in  being.  And  the  case 
of  Coulson  V.  Coulso7i  was  cited. 

Lord  Keeper : 

The  general  question  is.  Whether  Thomas  took  an  estate 
for  life  or  in  tail  ? 

That  depends  on  two  questions  : 
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Ist^  Whether  the  trustees  took  the  inheritance,  or  only  a  Wright 

chattel  interest.  against 

2d,  The  operation  of  the  words.  an^'^mhers 
To  1st.  The  cases  cited  do  not  apply  to  the  present. 

Trustees  take  a  chattel  interest  only  where  the  interest  is  [Where  the 

^        .       interest  is  un- 

nncertain.    Here  the  limitation  is  to  them  and  their  heirs,  certain,  the 
therefore  they  take  the  fee.    Cart.  107-    Bagshaw  v.  Spen-  SteHnttrest 
cer.{\)    But  though  it  is  a  trust  estate,  yet  in  the  case  of  a  only.] 
trust  executed  there  ouo^ht  to  be  no  difference  of  construction  [in  a  trust  ez- 

°  .     ,  ecuted  there 

in  a  court  of  equity,  from  what  there  is  in  a  court  of  law  ought  to  be  no 
upon  a  legal  limitation.  cS"cti:I 

in  equity  from  that  of  court  of  law  on  a  legal  limitation.  (2)] 

To  2d.  Testator  has  disinherited  his  heirs  at  law  for  the  Minshuii  v. 

J,   .    -1  1  Minshuii,  11 

sake  of  his  name.    Ihe  words     heirs  male,    mdependent  g.  2.  King- v. 

of  the  subsequent  words,  are  proper  words  of  limitation,  not  chancery '29th 

only  upon  the  doctrine  in  Shelley's  case,  but  as  in  Cart.  I7I.  «^une,  1759. 

Bundle  v.  Ely,    It  is  true,  there  are  many  cases  where  su-  ^^^'-^ 

peradditional  words  have  made  the  first  words  of  limitation 

to  be  words  of  purchase  ;  but  all  those  cases  are  founded  on 

Archer's  case  ;  and  the  first  limitation  has  been  to  the  heir, 

in  the  singular  number,  or  the  word  '^each,'  or  ^  every,'  hath      [  363  ] 

been  used,  so  as  to  be  descriptive  of  one  individual  person, 

who  was  to  take. 

In  Bagshaw  v.  Spencer,  the  Court  construed  the  word 
'  heirs  '  in  the  plural  number,  to  be  word  of  purchase,  but 
there  the  intention  was  plain,  which  was  the  foundation  of 
the  judgment. 

I  proceed  on  the  same  principle  here,  and  I  am  of  opinion, 
Thomas  Bayney  took  an  estate  tail,  viz.  by  the  intention.  It 
is  beyond  a  doubt,  that  the  testator  did  not  intend  to  give 
the  heirs  male  of  Thomas  the  fee.  The  subsequent  limita- 
tion over  depends  upon  the  words  ^failure  of  issue  male 
generally ,'  The  proviso  is  collateral,  and  if  placed  upon  the 
limitation,  the  whole  would  be  consistent.  It  would  then 
stand  thus  : — in  default  of  issue  male  of  Thomas,  to  his 
grandchildren,  with  a  proviso,  that  if  Thomas  should  die 


(1)  1  Vfs.  sen.  14'2.  2  Atk.  246. 
See  Doc  v.  Willan,  2  B.  &  A.  84. 

(2)  Jones  v.  Morgan,  1  Bro.  C.  C. 
207.  Philips  v.  Bridges,  3  Ves.  120. 
Piggot  V.  Waller,  7  Ves.  98.  Banks 


V.  Sutton,  2  P.AV.  713.  Cholnjondclcy 
V.  Clinton,  2  J.k  W.  147,  149.  El/o)i 
v.  Eason,  19  Ves.  73.  Green  \.  Sta- 
ples, 5  Madd.  85.  in  f  Fright  v.  Englc- 
field,  post.  473. 
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without  issue  male  living  at  his  death,  to  raise  200/.  for  the 
portions  of  his  neices.(3) 

N.  The  above  opinion  vras  very  dissatisfactory  to  the  bar, 
in  general. 

Pratt,  Attorney-General,  Seivell,  Wilbraham,  and  1,  were 
counsel  for  the  plaintiff. 

Perrot,  De  Grey,  and  Clarke,  for  the  defendants. 

There  was  an  appeal  from  this  decree  to  the  House  of 
Lords ;  but  before  it  came  on  to  be  heard,  there  was  a  com- 
promise of  this  and  other  matters  amongst  the  parties. 


(3)  See  Austin  v.  Taylor^  post.  377. 


Case  185. 


In  Chancery, 
July,  1758. 

S.C.I  Eden 
142. 

Tyte-v.  Willis's 
Cases  in  equity, 
in  Lord  2''al- 
hot's  time,  1 . 
[  364  ] 

Nottingham  v. 
Jennins^s,  Com. 
82.,  1  P.  W.  23. 
one  having' 
several  chil- 
dren devises 
land  to  one  of 
them  and  his 
heirs,  and  for 
want  of  such 
to  the  heirs  of 
his  other  chil- 
dren :  held, 
the  first  devise 


PICKERING  and  ELIZABETH  TOWERS  agaimt 
TOWERS  and  Others. 


[Lib.  Leg.  1757.  B.  fo.  510.] 

Samuel  Towers,  having  two  sons,  George  and  James 
Towers,  and  two  daughters,  who  were  married,  the  one  to 
the  plaintiff,  William  PicJcering,  and  the  other  to  John 
Pickering,  by  his  will,  gave  his  freehold  estate  at  Padding- 
ton  to  James  Towers  and  his  heirs,  and  for  want  of  such  to 
[be  equally  divided  between]  the  heirs  of  his  other  children. 
He  also  gave  his  estate  at  the  Seven  Dials  to  William  Picker- 
ing and  John  Pickering,  and  their  heirs,  and  for  want  of  such, 
to  [be  equally  divided  amongst]  the  heirs  of  his  other  chil- 
dren. And  after  giving  several  legacies,  he  appointed  Wil- 
liam Pickering,  James  Towers,  and  John  Pickering,  to 
receive  and  pay  the  contents  before  mentioned. 

was  an  estate  tail.(l) 

Lord  Keeper  held,  that  James  Towers  took  an  estate 
tail,  because  the  limitation  over  was  to  the  heirs  of  the  other 


(1)  The  remainder  over  to  the  heirs 
of  the  testator's  other  children,  re- 
strain the  general  word  "  heirs,"  to 
the  meaning  of  "  heirs  of  the  body," 
because  whilst  there  was  a  person  ca- 
pable of  taking  the  remainder,  there 
could  not  be  a  general  failure  of  heirs, 
see  Tyler  v.  Willis,  Ca.  temp.  Talb. 
1.  Doe  V.  Hatchy  6  Taunt.  485.  Par- 


ker v.  Thacker,  3  Lev.  70.  Dancy  v. 
Griffith,  4  M.  &  S.  61.  Morgan  et 
Ux'  V.  Griffith,  Cowp.  234.  Jllen  v. 
Spendlove,  Eq.  Ca.  Abr.  305.  pL  2. 
Ives  V.  Legge,  3  Term  Reps.  488.  See 
Fearne's  Cont.  Rem.  467.  Idle  v. 
Cook,  1  P.  W.  70.  Denn  v.  Shenton, 
Cowp.  410. ;  and  see  Mr.  Eden's  note 
to  this  case. 
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children^  who  are  heirs  collateral  to  James,  like  Wehb  v. 
Herring,  Cro.  Jac.  415. 

He  held  that  William  Pickering  and  John  took  joint  es- 
tate in  fee,  and  John  having  died  in  the  lifetime  of  the  tes- 
tator, the  whole  survived  to  William, 

It  was  specifically  held  by  the  Ecclesiastical  Court,  upon 
litigation.  That  William  Pickering  and  James  T owers  and 
John  Pickering  were  properly  appointed  executors  by  the 
above  words,  to  receive  and  pay  the  contents. 


Pickering 
and 

Elizabeth 
Towers 
against 
Towers 
and  Others. 

[Appointment 
at  the  end  of 
will  of  A.  and 
B.  to  receive  and 
pay  the  contents 
before  mentioned  makes  them  executors. (2)] 


(2)  See  Toller  Exors.  36.    3  Bac.  Abr.  27. 


GORDON  against  LEVI. 


[Lib.  Reg.  1758.  A.  fo.  114  a.] 


Case  186. 

20th  Nov. 
1758. 


By  a  settlement  of  the  4th  of  December,  1723,  made  on  the  io%^o/.!^the^ 
marriasre  of  the  plaintiff's  late  wife's  father  and  mother,  interest  to  be 

_  ^  ^  ^   ,  .  ■  _    '  paid  to  the  hus- 

10,000/.  was  vested  m  trustees,  m  trust  to  place  out,  &C.  band  and  wife 
and  to  pay  the  interest  to  the  husband  and  wife  for  their  f^^^^^^^eVS 

de&th,  the  principal  to  all  or  such  of  their  children  as  the  husband  should  appoint ;  and  in  de- 
fault, as  the  wife  should  appoint;  and  for  want  of  such  appointment,  to  all  the  children 
equally,  at  21  or  marriage.  There  were  two  children :  one  died  in  the  lifetime  of  the  father  : 
then  the  father  died.  Held,  the  other  was  intitled  to  the  money  after  the  death  of  the  mother, 
and  to  have  it  secured  in  her  lifetime. (1)  Held,  a  contingent  vested  interest  in  the  children, 
subject  to  be  divested  on  appointment. (2) 


(1)  From  the  extract  given  below, 
note  (3),  from  Lib.  Reg.  it  will  be 
seen,  that  the  marginal  abbreviation  of 
this  case  is  wrong.  For  the  only  point 
in  factjdecided  was,  that  as  to  a  moiety 
of  the  10,000/.,  the  plaintiff  z^as  not 
in  right  of  his  wife  entitled  to  it,  but 
that  the  same,  having  become  vested  in 
the  son,  upon  his  death  came  to  the  fa- 
ther, as  his  personal  representative ; 
and  with  respect  to  the  other  moiety  of 
tlie  10,000/.,  the  consideration  of  the 
question,  whether  the  plaintifif  was  or 
not  entitled  to  it,  was  reserved  till  after 
tlie  death  of  the  mother.  It  may  be 
further  remarked,  that  the  note  of  the 
judgment  of  Sir  T.  Clarke  would  seem 
on  the  face  of  it  to  be  incorrect,  for 
the  statement,  "  that  the  plaintiff  is 
entitled  to  the  whole  10,000/."  is  not 


when  considered  with  reference  to  the 
circumstances  of  the  case,  and  the  dis- 
tinction stated  to  have  been  taken  by 
the  Master  of  the  Rolls,  reconcileable 
with  the  assertion,  "  that  the  whole 
"  vested  in  the  first  child,  {viz.  the  son) 
"  on  his  birth,  and  upon  the  birth  of  a 
"second  and  other  cliildren,  became 
"  vested  in  them  equally." 

(2)  Where  personalty  is  absolutely 
given  over  in  default  of  appointment,  it 
is  vested,  subject  to  be  divested  by  the 
execution  of  tlie  power  of  appointment. 
Sec  Salisbury  v.  Lanibc^  post.  383. 
^Colcman  v.  Seymour^  1  Yes.  '209.  Sec 
in  Tcynham  v.  IVcbb,  2  Yes.  208. 
Rcade  v.  Rcade,  5  Yes.  jun.  748. 
Cholmondclcy  v.  Mcijn'ck,  1  Eden  77. 
Rookc  V.  Rookc^  2  Eden  8.  Sugd. 
Pow.  151.    Rop.  Leg.  540.  3d  ed. 
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Gordon  lives,  and  after  their  death  to  stand  and  be  possessed  thereof 
^Leyi^  for  all  and  every  the  child  or  children  of  their  bodies,  or 
such  one  or  more  of  them,  in  such  parts,  shares,  and  propor- 
tions, manner,  and  form,  to  be  paid  and  delivered  at  such 
time  or  times  as  the  husband  in  his  lifetime,  or  by  will, 
should  appoint,  and  for  want  of  such  appointment,  to  all 
and  every  the  child  or  children,  in  such  manner  and  form  as 
the  wife  should  appoint,  and  for  want  of  such  appointment, 
then  to  all  the  child  or  children  equally,  (3)  to  be  paid  at 
twenty-one  years  or  marriage,  and  in  case  the  husband 
[  365  ]  should  survive  the  wife,  and  there  should  be  no  child  or 
children  that  should  live  to  21  or  marriage,  then  the  whole 
to  go  to  the  husband,  and,  vice  versa,  to  the  wife. 

There  were  two  children  of  the  marriage,  a  son  and  a 
daughter.  The  son  attained  twenty-one,  and  died  in  the 
lifetime  of  the  father  and  mother.  The  daughter  married 
the  plaintiff  after  the  death  of  the  father,  is  since  dead,  and 
plaintiff  is  her  administrator. 

Bill  by  plaintiff,  i7iter  alia,  to  have  the  10,000/.  secured  to 
him  after  the  death  of  the  mother,  who  is  still  living. 

Sir  Thomas  Clarke,  Master  of  the  Molls,  who  sat  for 
Lord  Keeper,  after  having  had  some  days  consideration. 


(3)  "  If  more  than  one,  but  if  but 
one,  then  for  such  only  child,  to  be 
^'  paid  to  such  of  them  as  should  be  a 
"  son  or  sons  severally  at  twenty-one, 
"  and  to  such  of  them  as  should  be  a 
daughter  or  daughters,  at  twenty-one 
^'  or  marriage,  which  should  first  hap- 
pen,  the  dividends  and  interest  in 
"  the  mean  time,  and  from  and  after 
the  several  deceases  of  the  said  Elias 
"  Levi/  and  Judith  Hart  (the  hus- 
band  and  wife),  until  such  child  or 
"  children  should  be  entitled  to  their 
respective  shares  and  proportions,  to 
go  and   be   applied  to  the  main- 
tenance  and  education  of  such  child 
"  or  children,  or  otherwise,  for  the  en- 
crease  of  their  respective  fortunes,  as 
by  the  said  trustees,  or  the  survivor 

of  them,  should  be  thought  fit.'*  

Decree,  int.  al.—"  And  as  to  the  sum 
"  of  10,000/.,  provided  by  the  settle- 
ment  made  on  the  marriage  of  said 
^'  Elias  Levy  and  the  said  defendant, 
"  Judith  Levyy  his  Honor  doth  declare, 


"  that  the  said  Elias  Levy^  not  having 
"  executed  the  power  reserved  to  him 
"  by  the  said  marriage  settlement,  dur- 

the  life  of  the  said  Benjamin  Levy^ 
"  the  son,  a  right  to  one  moiety  of  the 

said  10,000/.  so  vested  in  the  said 
"  Benjamin.  Levy^  the  son,  upon  his 
'•^  dying  unmarried  and  intestate,  as  to 

be  transmissible  to  the  said  Elias 
"  Levy.)  his  father,  as  his  personal  re- 
"  presentative,  and  is  to  be  considered 
"  as  constituting  part  of  the  personal 

estate  of  the  said  Elias  Levy^  the 
"  father,  and  upon  the  death  of  the 
"  death  of  the  said  Judith  Levy^  any 
"  of  the  parties  interested  in  the  said 
"  10,000/.,  or  any  part  thereof,  are 
"  to  be  at  liberty  to  apply  for  the 

payment  and  transfer  thereof."— — 
N.  B.  Elias  Levy^  the  father,  had  left 
a  will,  by  which  he  devised  away  the 
whole  of  his  personal  estate,  and  which 
will  was  declared  by  the  decree  to  b® 
well  proved. 
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delivered  his  opinion^  That  the  plaintiff  is  entitled  to  the  Gordon 
10,000/.    That  it  is  a  contingent  vested  interest,  subject  to  against 
divest  upon  appointment.    That  the  whole  vested  in  the 
first  child  upon  his  birth ;  and  upon  the  birth  of  a  second 
and  other  children  became  vested  in  them  equally. 

The  distinction  is  between  the  case,  where  a  sum  of  mo-  r.  Earl  of 
ney  is  provided  for  portions  of  children,  and  the  father  and  ^/j'^l"^^ 
mother  have  only  the  power  to  fix  the  time  of  payment,  and  Duke  of  Marl- 
quantum  for  each  child ;  and,  where  no  sum  is  secured  but  Godoiphin. 
in  case  of  an  appointment. 


FENWICKE  against  LAMBE  and  Others.  Case  187. 


[Lib.  Reg.  1758.  A.  fol.  107  a.] 


At  the  Rolls, 
Dec.  6,  1758. 


Bill  by  plaintiff,  vicar  of  Bolam,  in  Northumberland,  for  a  fother  of 
account  and  satisfaction  of  tithe  hay  in  the  township  or  \^\'^I^^q^^^^^ 
hamlet  of  Shortjiat,  within  that  parish,  for  the  year  17^5,  tithes;  held, 
to  which  he  made  claim  under  an  endowment.    The  defend-  voidT'^^"* 
ants  in  their  answer  insisted  upon  a  modus  ;  that  the  occu- 
piers of  a  part  of  Shortjlat-Bog,  lying  within  the  said  ham- 
let, called  the  Parson's  Bounds,  have  time  out  of  mind,  and 
ought  annually  to  cut,  win,  and  make  into  hay  of  the  grass 
growing  thereon,  two  fothers,  and  carry  the  same,  at  their     [  366  ] 
own  expence,  to  the  vicarage-house,  in  satisfaction  for  tithe 
hay  of  the  whole  township  or  hamlet,  and  that  the  same 
hath  been,  and  ought  to  be,  accepted  as  such  ;  and  that 
a  fother  is  a  certain  determinate  quantity  well  known  in 
those  parts. 

It  was  proved  by  plaintiff's  witnesses,  and  not  contra- 
dicted by  any  on  the  part  of  the  defendants,  that  Shortflat- 
Bog  IS  the  worst  part  of  the  township,  and  that  the  Par- 
sori  s  Bounds  \s  the  worst  part  of  S fior f flat- Bog ;  that  it  is 
a  wet,  swampy,  uncultivated  piece  of  ground,  and  that  it 
produces  only  rushes  or  sedges,  or  at  most  but  a  very  little 
grass  ;  that  the  produce  of  it  is  only  fit  to  cover  liouscs  and 
ricks :  and  it  was  proved  by  the  witnesses  on  both  sides, 
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Fenwicke  that  a  fother  is  as  much  as  can  be  drawn  in  a  long  wain  by 
L^MBE^     two  oxen  and  two  horses.    There  Was  no  evidence  of  tithes 
md  Others.  '^^  ^^"^  having  ever  been  taken  for  this  hamlet ;  but  on  the 
contrary  it  was  proved  by  the  defendant,  that  this  inodus  had 
always  been  accepted. 

Several  objections  were  taken  to  the  modus  by  Mr.  Sewell 
and  myself : 

1st.  As  unreasonable,  with  respect  to  the  occupier,  upon 
the  face  of  it. 

2nd.  Unreasonable,  upon  uncontroverted  evidence,  with 
respect  to  the  vicar. 
3d.  Uncertain. 

To  the  1st,  it  was  argued.  That  it  was  unreasonable  for 
the  occupier  of  this  small  part  to  pay  tithes  for  the  whole 
township.  That  it  doth  not  appear,  on  the  face  of  the 
modus  itself,  nor  from  any  proof,  that  he  hath  any  compen- 
sation for  it. 

To  2nd.  That  the  vicar,  in  fact,  hath  nothing  but  rushes 
and  sedges  in  lieu  of  tithes.  That  as  a  modus,  on  the  one 
hand,  may  be  too  rank ;  so,  on  the  other  hand,  if  it  appear 
to  be  worth  nothing,  it  is  void. 

To  3d.  That  the  fother,  as  described  by  the  witnesses,  is 
too  uncertain.  The  quantity  of  hay  depends  on  the  condi- 
[  367  ]  tion  of  the  soil,  on  the  weather,  on  the  goodness  of  the 
oxen  and  horses,  and  on  the  will  of  the  occupier,  who  may 
take  the  opportunity  to  carry  it  in  wet  weather,  when  the 
bog  is  scarce  passable. 

On  the  other  side  it  was  argued,  by  Mr.  Perrot  and 
Brownmg : 

To  the  1st.  That  it  was  not  unreasonable  5  for  the  Court 
will  suppose  the  v»/liole  township  in  possession  of  one  owner 
at  the  time  of  the  agreement  pre-supposed  by  the  modus,  who 
might  lay  the  whole  burthen  upon  this  part.  It  might  be 
worth  the  vicar's  while  to  accept  it.  The  tenant  rents  it  ac- 
cordingly ;  the  purchaser  buys  it  cum  onere. 

To  2nd,  It  might  have  been  very  good  land  at  the  time 
of  the  agreement,  perhaps  better  than  any  other  in  the  town- 
ship. Any  alteration  since  is  not  to  be  regarded.  The  other 
parts  may  have  been  improved,  perhaps  because  clear  of 
tithes. 

To  3rd,  Certain  enough.  Tithes  are  affected  by  wea- 
ther.   If  horses  not  good,  it  is  a  fraud  on  the  Vicar,  and 
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an  action  will  lie.  As  certain  as  a  hoard  of  apples^  or  a 
bushel  of  corn^,  which  is  different  in  different  places,  and 
is  more  or  less,  according  to  what  market  you  carry  it. 

Sir  Thomas  Clarke,  Master  of  the  Rolls,  was  of  opi- 
nion, That  it  was  reasonable  enough,  but  not  sufficiently 
certain,  for  the  reasons  given  at  the  bar  3  and  decreed  an 
account.  (I) 


Fenwicke 
against 
Lambe 

and  Others. 


(1)  Bill  stated  that  by  prescription 
or  some  ancient  endowment,  composi- 
tion,orother  legal  right,  plaintiff  and  his 
predecessors,  vicars  of  said  parish  and  pa- 
rish church  have  been,  from  time  to  time, 
entitled  to,  and  have,  from  time  to  time, 
received  and  taken  the  tithe  of  hay 
growing,  &c.  upon  all  the  lands,  within 
the  parish,  and  particularly  within  the 
township,  &c.  of  Short  Hale  within 
said^  parish.    The  modus  set  up  was 


as  stated  in  the  text.  The  facts  men- 
tioned to  be  proved  by  the  witnesses 
for  the  plaintiif  are  stated  in  the  bill 
and  not  denied  by  the  answer.  Decree 
declares  that  the  modus,  insisted  upon 
by  the  defendants,  is  not  good,  and  di- 
rects an  account  for  1775,  and  the  de- 
fendants to  pay  plaintiff  his  costs,  to  be 
taxed  to  the  hearing.  Subsequent  costs 
reserved. 


NEGUS  against  COULTER. 


Case  188. 


[Lib.  Reg.  1758.  B.  fo.  456.1  At  the  Rolls, 
°  1st  and  5tU 
  Feb.  1759. 

[Hannah  Bailey]  being  possessed  of  a  lease  from  the  Crown  [s.  c.  1  Dick, 
for  years,  of  the  right  and  power  of  laying  chains  in  the  ^-^J^J^  ^^^^ 
river  Thames,  between  Bugbi/'s-hole  and  London-bridge,  crown  of  the 
for  mooring  ships,  and  of  all  profits  to  arise  therefrom,  by  chilns^in^art 
his  will  devised  the  same  to  charitable  uses.  of  the  Thames 

to  moor  ships. 

It  is  an  interest  in  land,  and  within  the  stat.  of  mortmain. 

Sir  Thomas  Clarke,  Master  of  the  Rolls.  [  368  ] 

This  is  clearly  a  franchise ;  like  a  market,  which  may  be 
in  other  persons  than  the  owner  of  the  soil.  That  makes 
it  unnecessary  to  consider  in  whom  the  right  of  soil  is.  It 
is  an  inheritance  vested  in  the  Crown,  and  granted  out  for 
years :  the  rent  is  reserved  to  the  king,  his  hcira  and  suc- 
cessors, payable  at  the  Exchequer.  This  puts  an  end  to 
the  only  question  which  was  made  on  the  behalf  of  the  cha- 
rity, that  it  is  no  part  of  the  land.    The  chains  being  move- 

2  G 
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N"egus 
against 

COULTEII. 


able,  makes  this  franchise  no  more  personal  than  fairs  or 
markets  are.  This  is  a  grant  of  an  interest  in  the  inhe- 
ritance. In  Hall  V.  The  Governors  of  the  Grey-Coat  Hos- 
pitaly  1747,  F0RTESCUE5  Master  of  the  Rolls,  was  of  opi- 
nion. That  a  mortgage  in  fee  is  within  the  statute  of 
mortmain.  In  Attorney- General  v.  Merricke,{l)  Sir  John 
Strange  considered  a  mortgage  in  fee  to  be  an  interest  in 
the  land.  (2) 

Q.  In  case  of  a  grant  of  tolls,  whether  distinguishable  from 

markets  ? 


(1)  2  Ves.  430.  See  Currie  v.  P^/e, 
17  Ves.  464. 

(2)  Hannah  Bailey  by  her  will  dated 
the  22nd  of  Feb.  1756,  after  giving 
several  pecuniary  legacies,  and  reciting 
that  she  was  possessed  of  a  certain  lease 
made  from  King  Charles  the  Second  to 
the  Earl  of  Dorset^  of  ail  and  singular 
the  chains  lying  on  the  river  Thames 
for  mooring  ships  and  other  vessels 
between  London-bride g  and  a  place 
called  Bugbi/'s  Hole,  together  with  all 
fees  and  perquisites  to  be  received,  by 
virtue  of  the  said  lease,  for  a  long  term 
of  years,  devised  the  said  lease,  and  all 
benefit  and  proceeds  thereof  to  the 
plaintiff,  in  trust,  in  the  first  place  to  pay 
the  three  several  annuities  therein  men- 
tioned, to  Hannah  Robinson^  her  exe- 
cutors and  administrators,  and  also  two 
other  sums  yearly  to  two  other  per- 
sons during  the  continuance  of  the 
said  lease,  and  in  the  next  place, 
pay  and  apply  120/.  yearly  during  the 
said  lease,  in  manner  following,  viz.  in 
the  first  place  unto  six  poor  widows  of 
masters  and  commanders  of  ships,  and 
unto  six  poor  widows  of  shipwrights, 
which  should  be  resident  in  the  parish 
of  St.  Mary^  Rotherithe.)  from  time  to 
time  lO/.a-piece, — and  then,  after  giving 
two  other  yearly  sums,  out  of  the  said 
rent,  she  declared  her  will  to  be,  that 
the  remainder  of  such  rents  and  pro- 
fits should  be  applied  and  disposed  of 
amongst  the  poor  widows  of  masters  of 
ships  and  shipwrights  living  in  the  said 
parish  in  such  manner  as  the  plaintiff 
should  direct.  Decree  declared  that 
the  120/.  per  annum  speci^cally  be- 
queathed to  the   charity  for  twelve 


poor  widows,  and  also  so  much  of  such 
part  of  the  residue  of  the  said,  testa- 
trix's estate  given  to  the  other  charity, 
mentioned  in  the  will,  as  comprized, 
any  part  of  the  leasehold  estate  were 
void  bequests  by  virtue  of  the  statute 
9  Geo.  2.  But  it  was  declared  that  the 
proportions  of  the  said  leasehold  estate 
ought  to  be  applied,  in  the  first  place, 
and  preferably  to  any  other  part  of  the 
said  testatrix's  personal  estate,  to  pay- 
ment of  the  testatrix's  debts,  funeral 
expences,  and  legacies,  other  than  those 
given  to  the  charities  ;  and  in  case  there 
should  be  any  surplus  of  the  propor- 
tion of  the  said  leasehold  estate,  the 
same  was  declared  undisposed  of,  and 
to  go  the  next  of  kin,  the  proportion 
of  the  said  leasehold  estate  not  speci- 
fically bequeathed,  and  such  as  was 
specifically  bequeathed  to  the  charities 
was  directed  to  be  sold,  and  the  money 
to  arise  therefrom  to  be  applied  in  the 
first  place,  and  preferably  to  any  other 
part  of  the  testator's  personal  estate  to 
the  payment  of  the  debts,  funeral,  ex- 
pences, and  legacies,  other  than  those 
given  to  the  said  charity,  and  the  resi- 
due of  such  personal  estate  was  order- 
ed to  be  applied  to  the  charity  men- 
tioned in  the  said  residuary  bequest, 
So  in  the  case  of  Knapp  v.  Williams. 
4  Ves.  430.  it  was  held,  that  a  sum  of 
money  secured  upon  turnpike  toils  is 
an  interest  in  land  within  the  statute 
9  Geo.  2.  c.  36.  and  in  Hawse  v.  Chap- 
man, 4  Ves.  550.  bonds  of  commis- 
sioners for  the  improvement  of  the  city 
of  Bath,  and  a  navigation  share  were 
held  within  the  statute.  And  as  to  na- 
vigation shares,  see  Buckridge  v.  In- 
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gram^  2  Ves,  jun.  642.    In  Fifich  v.  See  King  v.  Bates^  3  Price  358.  Rex 

Squire^  10  Ves.  41.  money  secured  by  v.  Winstanley^  8  Price  188.   See  ante^ 

assignment  of  the  poor-rates  and  coun-  page  24,  and  see  Attorney -General  v. 

ty-rates,  was  held  within  the  statute.  Caldifocll^  post.  635. 


OAKLEY  against  SMITH.  Case  189. 


[Lib.  Reg.  1757.  B.  fo.  81.  1758.  B.  fo.  112.] 

^  -J  3d  Feb.  1759. 

  [S.  C.Harg. 

MSS.] 

Upon  rehearing,  after  a  decree  made  by  Sir  Thomas  Clarke,  [S-  C.  lEden 
Master  of  the  Rolls,  sitting  for  the  Lord  Keeper.    The  Two  tenants 

case  was:  in  common 

of  a  copyhold 
estate  in  tail 

agree  upon  a  partition,  each  suiTenders  the  part  allotted  to  the  other.  Held,  the  entail  was 
barred  only  as  to  a  moiety. 

Henry  Griffith  Biggs,  upon  his  marriage  in  1698,  agreed 
to  settle  certain  copyhold  estates  to  the  use  of  himself  for 
life,  remainder  to  his  wife  for  life,  remainder  to  his  first, 
&c.  sons  in  tail,  remainder  to  his  daughters  in  tail,  remain- 
der to  the  heirs  of  his  body,  remainder  to  himself  in  fee. 
The  copyholds  were  afterwards  surrendered  to  the  use  of 
the  settlement ;  but  the  limitation  to  the  daughters  was 
made  to  the  first  and  other  daughters  in  tail.  There  was  a 
son  and  two  daughters ;  and  the  son  dying,  it  became  of 
consequence  to  the  youngest  daughter  to  have  the  settle- 
ment made  right ;  and  accordinglj^,  in  1726,  it  was  decreed, 
that  a  new  surrender  shoul^l  be  made  to  the  proper  uses. 
This  was  done  in  1728,  [and  a  recovery  suffered  pur- 
suant to  the  decree.]  The  father  died  ;  and  in  1735,  in  [  369  ] 
the  life-time  of  the  mother,  the  two  daughters  going  to  be 
married,  enter  into  an  agreement  by  deed,  to  make  a  par- 
tition of  the  estate,  by  which  each  was  to  have  particular 
parts  of  it.  And  in  June  1735,  they  each  made  a  separate 
surrender  of  that  part  of  the  estate  which  was  allotted  to 
the  other.  The  part  allotted  and  surrendered  to  Lkcj/  was 
settled  by  her  upon  her  marriage  with  the  plaintifi',  and  af- 
terwards, by  a  private  act  of  Parliament,  vested  in  trustees 
to  her  separate  appointment.  She  appointed  to  her  husband 
for  life,  with  power  of  charging  with  t^vo  sums,  of  1  OUO/. 
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Oakley     and  2,000/.  and  died.    Sarah,  the  other  sister,  married  

against      Smith,  and  is  also  dead,  leaving  issue  two  sons. 
Smith  ?  » 

Bill  by  plaintiff,  the  husband  of  Lucy,  to  have  the  two 

sums  raised  out  of  the  moiety  allotted  to  Lucy.  The  defend- 
ant Smith,  the  eldest  son  of  Sarah,  claims  a  moiety  of  that 
moiety  under  the  old  entail,  upon  the  death  of  Lucy  with- 
out issue. 

Sir  Robert  Henley,  Lord  Keeper : 

Q.  What  was  the  effect  of  the  writing,  and  the  two  sur- 
renders, with  regard  to  barring  the  estate  tail  ?  I  am  of 
opinion,  the  several  daughters  only  barred  a  moiety  of  their 
respective  estate. 

It  was  argued.  That  the  writing  in  1735  operated  as  a 
complete  partition  of  the  copyhold,  and  that  it  is  the  same 
as  if  they  had  been  an  estate  of  freehold  in  which  case, 
if  they  had  made  a  partition  in  writing  without  any  words 
of  conveyance,  it  would  have  been  a  good  partition.  But, 
in  my  opinion,  if  that  point  had  been  established,  it  does 
not  follow  that  it  would  be  so  in  the  case  of  a  copyhold. 
Suppose  it  the  case  of  a  freehold,  and  there  had  been  such 
a  writing,  and  afterwards  they  had  suffered  a  recovery ;  if 
only  one  of  them  had  come  in  as  vouchee,  the  entail  had 
not  been  barred  of  the  whole :  so  if  each  of  them  had 
granted  a  moiety  by  a  separate  deed,  it  would  not  have  been 
good  and  sufficient  to  make  a  tenant  to  the  precipe  of  the 
whole.  (1)  Apply  this  to  the  copyholds.  It  is  only  an 
[  370  ]  agreement  to  divide ;  no  actual  partition.  Afterwards  each 
surrenders  only  a  moiety  of  a  moiety.  She  had  power  of  no 
more.    Cannot  operate  as  a  surrender  of  the  whole. 

Decree  affirmed. 

Mr.  Wilbraham,  for  the  plaintiff,  cited  Cro.. El.  95.  Co. 
Lit.  169  a. 

Q.  PTast  V.  Petty,  in  Winch,  as  to  partition  by  copyhold 
tenants  without  the  intervention  of  the  lord.  (2) 


(1)  See  Co.  Litt.  166  a.  246  a.  note 
1.  Ireland  v.  Riitle,  1  Atk.  542. 
Church  V.  Edwards,  2  Bro.  C.  C.  180. 
See  3  Rep.  1,  Marquis  of  Winchester' s 
case. 


(2)  And  see  King  v.  Haddenham, 
15  East  463.  Biirrall  v.  Dodd,  3  Bos. 
&  Pul.  378.  2Watks.  on  Copyhd. 
Edn.  by  Vidal  p.  205. 
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TULLIT  against  TULLIT.  Case  190. 


At  the  Rolls, 

TLib.  Reg.  1758.  B.  fo.  169.1  15th  and  16th 

Feb.  1759. 


TuLLiT,  an  infant,  bein^  seised  in  fee  of  an  estate,  the  de-  [S.  C.  i  Dick, 
fendant^  his  mother  (who  was  his  guardian),  by  her  own  au-  ^vhere  guar- 
thoritv,  cut  down  a  considerable  quantity  of  timber,  and  dian  of  an 

i  \  '  rrd  infant,  tenant 

placed  the  money  out  at  mterest  lor  his  benefit.    Ihe  son  jn  tail,  cuts 

afterwards  died,  under  the  age  of  twenty-one  years.    Bill  by  ^^g^JJion^y^^' 

plaintiff,  as  his  heir  at  law,  to  have  the  money  considered  as  for  it  shall  be 

realestate,  and  to  be  paid  the  same.  tateoTthe' 

infant ;  but 

if  the  infant  has  the  fee,  it  shall  be  considered  as  real  estate.  (1) 

On  the  part  of  the  plaintiff  it  was  argued^  That  the 
guardian  could  not  change  the  nature  of  the  infant's  estate, 
as  between  his  representatives.  That  if  the  mother  had  ap- 
plied to  the  Court,  and  had  obtained  leave  to  cut  down  the 
timber,  the  Court  would  have  declared,  that  in  case  the 
infant  died  under  twenty-one,  the  money  should  go  to  his 
heir  at  law.  That  the  reason  why  Courts  of  Equity  will  not 
interfere  to  restrain  the  guardian  of  infant,  tenant  in  tail, 
from  cutting  timber,  nor  consider  the  money  as  real  estate, 
does  not  hold  here.  It  is  clearly  for  the  benefit  of  the  in- 
fant to  cut  down  the  timber  in  that  case  ;  and  it  is  only  ex- 
ercising that  right  which  every  tenant  in  tail  has ;  and  the 
money  cannot  be  considered  otherwise  than  the  infant's  per- 
sonal estate :  if  it  was,  it  must  be  part  of  the  real  estate, 
and  then  go  the  remainder-man,  and  be  entirely  lost  to  the 
infant's  family. 

Mr.  Capper,  as  amicus  curice,  mentioned  the  case  of      [  371  ] 
Mason  v.  Mason,  in  1724,  before  the  Lords  Commissioners,  v. 
where  the  distmction  was  made  by  the  Court  between  the 
case  where  the  infant  was  seised  in  fee  and  in  tail.    Sir  Ro- 
bert TFalpole  having  occasion  for  timber  to  build  Houghton- 
Hall,  contracted  with  the  guardian  (2)  of  an  infant,  who  was 

(1)  See  Pozvlcft  V.  Duchess  of  Bol-  (2;  Not  so  but  with  the  mother, 

fan,  3  Ves.  378.     Jnwood  v.  fzcijnc.  Lib.  Reg.  1724.  B.  fo.  20  a.,  51  b., 

post.  419,  and  note  there.    Ex  parte  136  b. 
Dighy^  1  Jacob  238. 
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TuLLiT  tenant  in  fee,  for  the  value  of  1,000/.    After  part  was  cut 

against  down,  application  was  made  to  the  Court  for  an  injunction; 

TuLLiT.  yx^QYi  which  it  was  referred  to  a  Master,  who  approved  the 

derfa  copy^of  Cutting  down  to  the  whole  value  contracted  for ;  and  accord- 

^^^^^hi^have  ingly  leave  was  granted,  and  ordered,  that  the  money  to 

ney  was  or-  arise  by  sale  of  it  should  be  considered  as  part  of  the  in- 

dered  to  be  fanfs  real  estate,  and  to  ffo  to  his  heir  at  law. 

laid  out  in  ^  J3 

land,  to  be  conveyed  in  trust  for  the  infant  as  the  Court  should  direct,  and  in  the  mean  time 
to  be  laid  out  in  South-Sea  annuities,  for  the  benefit  of  the  infant. 

On  the  part  of  the  defendant  it  was  insisted  upon.  That 
the  money  should  be  personal  estate.  That  the  timber  was 
fit  to  cut.  That  the  Court's  not  interfering,  where  the  in- 
fant was  tenant  in  tail ,  with  remainder  over,  was  a  strong 
reason  not  to  do  so  between  the  representatives.  That  in 
the  former  case  the  remainder-man  had  a  right  at  the  time  ; 
but  the  heir  at  law  in  the  latter  case  has  none ;  and  the  case 
of  Saville  v.  Saville,  cited  in  Forr.  Reports,  (3)  and  allowed 
in  Lyddal  v.  Clavering,  (4)  was  cited  to  shew,  that  courts 
of  equity  will  not  interpose  to  prevent  guardian  of  an  infant, 
tenant  in  tail,  from  cutting  timber. 

Sir  Thomas  Clarke,  Master  of  the  Rolls,  after  having 
taken  till  the  next  morning  to  consider  of  it,  decreed  in  far 
vour  of  the  plaintiff,  the  heir  at  law,  and  allowed  the  dis- 
tinction as  taken  in  Mason  v.  Mason. {5) 


(3)  Page  16,  cited  1  Ves.  547. 

(4)  The  following  note  of  this  case, 
as  far  as  it  bears  upon  the  present 
point,  is  from  Serjt.  Hill's  MSS.  17 
vol.  p.  72.,  3d  July,  1741.  Lord 
Chancellor  Hardwicke  : — "  The  bill 
"  is  only  for  an  injunction  to  restrain 

the  defendant  from  interrupting  the 
^'  plaintiff  in  carrying  otF  the  coals  dug 
in  the  ancestor's  lifetime,  one  cir- 
cumstance  has  been  insisted  upon  on 
"  the  defendant's  part,  that  the  mine 
"  was  opened  in  the  possession  of  an  in- 
"  fant  tenant  in  tail,  by  his  guardian, 
but  I  am  of  opinion,  that  this  makes 
no  difference,  for  an  infant  tenant  in 
"  tail  has  the  same  right  as  one  of  full 
age,  with  respect  to  the  remainder- 
man,  though  indeed  the  guardian  is 
"  solely  accountable,  for  his  manage- 
"  ment,  to  the  infant,  at  the  full  age,  or 
to  any  one  who  stands  in  his  place. 
"  And  this  point  was  so  determined  in 


"  Mr.  Savile^s  case,  by  my  Lord  King, 
who  refused  to  grant  an  injunction  to 
"  a  remainder-man,  after  an  estate  tail 
when  the  guardian  of  the  tenant  in 
"  tail  was  cutting  down  the  wood  and 
timber  upon  the  estate,  and  convert- 
"  ing  it  into  personal  estate,  which  is 
"  stronger  than  the  case  of  opening  a 
mine,  for  that  is  a  benefit  to  the 
"  whole  kingdom,  and  therefore  I  men- 
"  tion  this  circumstance  to  lay  it  out  of 
"  the  case."    Injunction  made  perpe- 
tual.   See  Darriel  v.  Chapness,  Eq. 
Ca.  Abr.  400. 

(5)  The  bill  was  filed  by  the  cousin 
and  heir  at  law  ;  it  stated  the  lands  to 
be  worth  40/.  per  annum,  and  the  tim- 
ber cut  to  be  worth  1,000/. ;  that  the 
same  was  cut  by  the  mother,  without 
any  authority,  and  that  no  part  of  it 
was  applied  in  repairs,  but  had  been 
converted  by  her  to  her  own  use ; 
prayed  for  an  account  of  timber  cut,  and 
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monies  received,  and  that  the  balance 
might  be  placed  out  at  interest  for  the 
plaintiff,  who  was  an  infant,  until  he 
came  of  age  ;  the  defendant  by  her  an- 
swer admitted  that  she  had,  as  the  natu- 
ral guardian  of  the  infant,  entered  into 
the  management  of  the  estate,  and  cut 
timber,  but  stated  that  the  trees  cut 
were  all  of  a  lit  size  and  growth,  proper 
to  be  felled,  and  that  it  was  for  the  be- 
nefit of  the  infant  to  fell  the  same  to 
encourage  the  growth  of  the  timber. — 
She  admitted  receiving  the  money,  and 


stated  that  she  had  intended  to  place 
the  same  out  at  interest  for  the  infant, 
if  he  had  lived.  It  was  declared  that 
the  timber  cut  down  should  be  consi- 
dered as  real  estate,  and  an  account 
was  directed  in  respect  thereof  against 
the  mother,  and  it  was  ordered,  that 
what  was  found  due  should  be  paid 
into  Court  for  the  benefit  of  the  plain- 
tiff, and  in  case  of  his  death  before 
twenty  one  years,  the  money  was  to  be 
considered,  and  to  go  in  course  of  suc- 
cession as  his  real  estate. 


MOORE  agai7ist  BATTIE.  Case  191. 


in  Chancery, 

C^'^"  Entry.] 

  [S.  C.  1  Eden. 

273.] 

Defendant,  Dr.  JBattie,  lent  the  plaintiff  several  sums  of  One  agrees  to 
money  upon  mortgage,  and  the  plaintiff  having  occasion  for  ^ipercejit. 
more,  the  defendant  advanced  him  1,000/.  in  the  followino^  and  for  that 

,  ,  purpose  sells 

manner:  by  selling  out  1,000/.  South-Sea  annuities,  which  i,ooo/.  s.  S. 
at  that  time  were  under  par,  and  sold  at  a  loss  of  7^/.  upon  ^"1"^^  l^^ei'u^ 
*  the  whole,  and  paying  him  the  money  for  which  they  sold,  under  par,  did 
took  a  mortgage  from  him  for  the  whole  1,000/.  at  5/.  per  i°ooo/.°He^ad- 
cent,  interest,  with  covenant  to  reduce  the  interest  to  4/.  per  ^'"ncesthe  mo- 

*       ney  so  pro- 

cent,  if  paid  within  such  a  time.    He  afterwards  advanced  duccd,  and 
the  plaintiff  1,400/.  more  in  the  same  manner,  by  sale  of  for?,ooo'!^"^° 
so  much -6'o2/^A-*9ga  annuities,  which  were  also  under  par.  Held,  a  shift 
and  sold  at  the  loss  of  267/.  1^^-  "pon  the  whole  ;  and  took  tutc  o\  u^inVI' 
a  mortgage  for  1,400/.  at  5/.  per  cent,  interest,  Avith  a  power  '^"^ 

r      Tir  •  ^  Af^r.  •  •     •  once  between 

tor  Moore  to  reinstate  the  1,400/.  at  any  time  within  two  tlie  price  at 
years,  which  was  not  done.  ll^'i^T^ 

dered  to  be  repaid  ;  on  a  bill  brought  after  a  decree  for  foreclosure,  and  the  whole  money  al- 
lowed in  the  account  taken  under  that  decree. (1) 

[  *372  ] 

(1)  See  Earl  of  Chesterfield  v.  much  stock  as  it  Avould  have  produced 
Janssen^X  KiXi.MO.  Tatew.  JVelliiigs,  on  the  day  it  was  payable,  is  usurious. 
3  T.  R.  531.  Forrest  v.  Ehocs,  4  Barnard  v.  Voujig-^  17Vcs.4o. ;  and 
Vcs.  492.  A  contract  for  repayment  so  where  the  lender  taking  the  divi- 
of  a  debt  with  logal  interest,  or,  at  the  dend  for  inlerest  has  the  opiion  whe- 
option  of  the  creditor,  to  transfer  so    ther  he  will  have  (lie  siock  replaced,  or 


372 


CASES  IN  CHANCERY. 


Moore        A  bill  was  brought  by  the  defendant  to  foreclose ;  and 
against     Moore  in  his  answer  admitted  the  mortgages,  and  submitted 
Battie.         gep^eral  to  pay  what  was  due.    The  Master,  in  taking  the 
account,  considered  those  sums  as  1,000/.  and  1,400/.  and 
computed  interest  upon  them  accordingly ;  and  made  his  re- 
port.   The  plaintiff  paid  the  principal,  interest,  and  costs 
reported,  and  brought  this  bill,  inter  alia,  to  be  paid  the  se- 
veral sums  of  76/.  and  267/.  155.  and  interest,  insisting, 
that  he  ought  not  to  have  been  charged  with  them  in  the 
[A  plea  for  a    account.    The  defendant  pleaded  the  proceedings  under  the 

former  decree  .  •  ii 

over-ruled,  the  decree  in  bar ;  and  his  plea,  on  bemg  argued,  was  ordered 
■rbdnlln  tostandforananBwer.(2) 

issue  in  the  former  suit. (3)] 

Two  questions  :  ' 

1  st,  Whether  it  is  usury  ? 

2d,  Whether  the  Court  will  relieve  ? 

Sir  Robert  Henley,  Lord  Keeper : 

As  to  the  1st,  I  am  clear  of  opinion,  it  is  a  shift  within 
the  statute.  The  plaintiff  had  but  924/.  instead  of  1,000/. 
in  the  one  case,  and  1,132/.  5^.  instead  of  1,400/.  in  the 
other.  He  has  paid  as  much  interest  as  is  equal  to  5/.  per 
cent,  for  1,000/.  and  1,400/.  which  is  more  than  the  statute 
allows,  being  more  than  5/.  per  cent,  for  the  money  he  re- 
ceived. Suppose  stocks  at  751.  per  cent. :  if  a  person  takes 
at  par,  he  pays  6/.  5^.  per  cent.  The  case  of  the  1,400/.  is 
not  distinguishable  from  the  other.  Not  so  ou  the  footing 
of  a. risk  ;  for  defendant  took  interest  for  1,400/.  though,  in 
fact,  the  plaintiff  received  but  1,132/.  5^. 
[  373  ]       As  to  the  2d,  Equity  will  relieve  after  the  money  is  paid. 

The  law  cannot.  This  matter  was  not  in  question  in  the 
former  cause.  The  plaintiff  might  have  brought  a  cross  bill, 
but  he  did  not ;  therefore  no  determination  on  this  question. 
He  complains  of  being  injured  in  the  account: 

Therefore  decree  payment,  &c. 

the  sum  produced  by  the  sale  repaid  to  1755.  B.  fo.  323. 

him  in  money,  with  5  per  cent,  in-  (3)  Child  v.  Gibson,  2  Atk.  603. 

terest.    White  v.  Wright,  3  B.  &  C.  Earl  of  Peterborough  v.  Germain,  6 

272.   Clark  v.  Gerraud,  1  Madd.  511.  Bro.  P.  C.  1.  1  Mitf.  Tr.  193.  Beames 

(2)  With  liberty  to  except  Lib.  Reg.  on  Pleas,  208. 
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GLUBB  and  MUNDY  agai7ist  the  ATTORNEY- 
GENERAL  and  Others. 


[Lib.  Reg.  1758.  A.  fo.  488.  nom.  Glubb  v.  Mundy^  Attorney- 
General^  and  Others.] 


Case  192. 

At  the  Rolls, 
30th  May, 
1759. 


Thomas  Mundy^  late  rector  of  Bickton,  in  Devonshire,  by  pa^i^js^b^y  will 
his  will  gave  two  sums  of  400/.  and  100/.  to  trustees,  in  gives  two  sums 
trust  to  be  laid  out  in  building  a  parsonage-house  on  the  be  laid  out  in 

building  a  par- 
sonage house  5 
not  within  the  statute  of  mortmain.  (1) 


glebe  of  Bickton, 


(1)  Thomas  Mundy  having  been  for 
many  years  incumbent  of  the  parsonage 
and  church  of  Rickton,  in  Dorsetshire, 
and  having  suffered  the  mansion  or  par- 
sonage house  to  run  greatly  into  decay, 
so  as  not  to  be  capable  of  being  repaired, 
by  his  will  did  give  and  bequeath  to 
defendants,  Matthew  Mundy,  the  elder, 
and  Matthew  Mundy,  the  younger, 
400^.  in  trust,  and  in  order  to  be  by 
them  laid  out,  for  the  benefit  of  his  suc- 
cessor in  the  said  rectory,  in  building  a 
new  parsonage  house  on  the  glebe  of 
the  said  rectory,  together  with  barns 
and  other  out  buildings  belonging  there- 
to, so  far  as  the  said  400/.  would  go; 
and  directed  that  the  said  400/.  should 
be  laid  out  in  building  the  same  within 
eighteen  months  after  his  decease,  or  so 
much  sooner  as  conveniently  might  be  ; 
and  gave  and  bequeathed  100/.  more  to 
be  laid  out  in  building  on  the  parsonage 
of  the  rectory  as  aforesaid,  besides  the 
400/.  already  given  for  the  same  pur- 
pose.— The  decree  directed  the  money, 
with  interest  thereon,  at  41.  per  cent. 
to  be  computed  from  the  end  of  twelve 
months,  from  the  death  of  the  said  tes- 
tator, to  be  laid  out.  A  bequest  of 

money  to  be  applied  simply  in  the  me- 
lioration of  lands  already  in  mortmain, 
or  for  building  upon  them,  is  valid, 
J I  arris  v.  Barnes^  post.  651.  lirndic 
V.  Duke  of  Chandos,  1  Bio.  C.  C.  444. 


note.  Attorney-General  v.  Bishop  of 
Chester,  1  Bro.  C.  C.  444.  Attorney- 
General  V.  Parsons,  8  Ves.  186.  At- 
torney-General  v.  Munby,  1  Mer.  327. 
It  was  held  by  Lord  Hardwicke  in  the 
case  of  Attorney-General  v.  Bowles,  2 
Ves.  547.  that  a  bequest  of  money  to  be 
laid  out  in  building  or  erecting  a  chapel 
or  school,  was  good  if  a  piece  of  ground 
already  in  mortmain  could  be  obtained 
for  that  purpose,  see  Vaughan  v.  Far- 
rer,  2  Ves.  182.  But  it  is  now  settled 
by  subsequent  cases,  that  in  order  to 
make  the  bequest  valid,  the  testator 
must  point  out  or  ascertain  some  lands 
already  in  mortmain,  apon  which  the 
buildings  are  to  be  erected.  Pelham  v. 
Anderson,  2  Eden.  296.  S.  C.  1  Bro. 
C.C.444.  in  note.  Attorney-General  s . 
Hyde,  post.  751.  Attorney-General  \. 
Nash,  3  Bro.  C.  C.  588.  Foy  v.  Foy,  1 
Cox  C.  C.  163.  Chapman  v.  Broicn,  6 
Ves.  404.  See  Attorney-General  v. 
Parsons,  8  Ves.  186.  Attorney-General 
V.  Davies,  9  Ves.  535.,  and  see  Attor- 
ncy-General  v.  Tyndall,  post.  614. 
Blandford  v.  Ilackesell,  2  Ves.  juu. 
238.,  and  \Corbyn  v.  French^  4  Ves. 
216.  Attorney-Gejieral  v.  IJarzcoody 
1  Ves.  sen.  534.  See  Attorney-General 
V.  Ilinxman,  2  Jac.  &  Walk.  ^277.  See 
also  Hensman  v.  Atkinson,  3  Madd. 
306. 
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Glubb  and      Bill  by  the  rector  to  have  the  money  laid  out. 

MuNDT  Q.  Whether  a  void  devise,  within  the  statute  of  mort- 
against      ^^j^^  p 

General       ^"^^  Thomas  Clarke,  Master  of  the  Rolls  : 
aod  Others.      It  is  not  within  the  words  nor  meaning  of  the  statute. 

The  statute  was  intended  to  prevent  new  acquisitions  in 
mortmain.  Erecting  a  building  is  not  to  be  considered  as 
such.  Suppose  the  testator  had  not  made  such  devise,  he 
might  have  been  sued  for  dilapidations,  and  the  money  reco- 
vered would  have  been  laid  out  upon  the  building.  This  is 
nothing  more. 

Decreed  the  money  to  be  laid  out. 
Attorney- General  v.  Boivles,  [2  Atk.  806.  2  Vcs.  547,]  24th 
July,  1754,  was  cited  at  the  bar,  on  the  part  of  the  charity: 
r  Attorney-        Where  a  distinction  was  made  between  money  devised  to 

General y.T?/n-  ,      ,  .  ,  •      i       t  i  •     i  • 

dai,  [post.  be  laid  out  m  building  a  school-house  and  m  buying  land, 
ce^^  mh^^""  ^-  ^^^^  justness  of  the  distinction  ? 

March,  1764,  where  Lord  Henley  denied  the  distinction,  and  the  authority  of  the  Attorney- 
General  V.  Bowles,  [post.  555.]  and  also  see  Attorney-General  v.  Downing,  where  Lord  Nor- 
iMngton  qualified  what  he  had  said  in  the  Attorney -General  v.  Tyndal. 


Case  193.  BRADWIN  against  HARPUR. 

[  374  ]   

At  the  Rolls, 

1st  June,  1759.  [Lib.  Reg.  1758.  A.  fo.  328  a.] 


Mista,ke  in  the  Maegaret  Jackson,  bv  her  will,  gfave  one-sixth  of  the 

description  of         .  ^     w  7  o 

legatees,  yet  residue  of  her  personal  estate,  in  trust  to  be  put  out  at  in  - 
gS,^and  took  t^rcst,  and  the  interest  to  be  paid  to  her  niece  Mary  Brad- 
piace  accord-  win  for  life,  and  after  her  death,  one  moiety  of  the  one- sixth 
tention.Cl/"    to  be  paid  to  the  said  Mary  Bradwin's  grand-children,  the 

children  of  her  daughter  Mary,  at  their  age  of  twenty- one, 

and  the  other  moiety  to  be  paid  to  Anne,  the  daughter  of  her 

said  niece  Mary  Bradwin. 

Mary  Bradtvin,  the  niece,  had  two  children,  Mary,  the 

plaintiff,  who  was  never  married,  and  Anne,  who  married 


(1)  See  Dowset  v.  Sweet,  ante,  175. 
and  cases  in  the  note  there ;  and  add 
Colpoy  V.  Colpoy,  1  Jac.  464.  Thomas 


V.  Thomas,  6  T.  R.  676.  Doe  v 
Hurthwaite,  3  B.  &  A.  642. 
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Barnard  Roherts^{2)  and  died  in  the  life-time  of  the  tes- 
tatrix, and  before  the  making  of  her  will,  leaving  two  chil- 
dren, William  and  Robert  Barnes,  who  are  the  other  plain- 
tiffs. 

The  sixth  part  amounted  to  237/.  10^.  and  was  placed 
out,  and  the  interest  paid  to  Mary  Bradwin  the  niece,  till 
her  death  in  1753. 

Bill,|that  one  moiety  of  the  money  may  be  paid  to  plain- 
tiff Mary,  and  the  other  moiety  to  the  two  Barnes',  upon 
their  attaining  twenty-one ;  upon  the  foundation,  that  the 
testatrix  so  intended,  but  by  a  mistake  of  names  had  given 
a  moiety  to  the  children  of  Mary,  who  never  was  married, 
and  the  other  moiety  to  Anne,  who  was  dead  at  the  time  of 
leaving  the  children.  It  was  proved  that  the  testatrix  was 
eighty  years  old  when  she  made  her  will,  and  lived  in  Der- 
hy shire;  and  that  Mary  Bradwin,  her  niece,  and  her  family, 
lived  at  St.  Alhan's  in  Hertfordshire ;  and  that  the  testa- 
trix had  never  seen  her  niece's  children  or  grand-children. 

His  Honour  the  Master  of  the  Rolls  was  satisfied  of  the 
mistake,  and  of  the  power  of  the  Court  to  set  it  right,  by 
decreeing  according  to  the  intention ;  but  doubted  at  first 
whether  he  could  do  it  for  want  of  parties,  there  being  only 
one  of  the  next  of  kin  a  party  to  the  suit  in  that  right, 
though  the  defendant  Harpur,  who  was  made  a  party  as 
executor,  was  in  fact  another  of  the  next  of  kin ;  but  the 
next  of  kin  appearing  to  be  numerous,  and  living  in  distant 
places,  and  the  matter  in  dispute  being  very  small,  and  the 
plaintiff  a  pauper,  his  Honour  decreed  the  money  to  be  paid. 

before 

Note :  The  counsel  for  Wilson,  who  was  made  a  party  as 
claiming  in  right  of  his  wife,  who  was  one  of  the  next  of 
kin,  made  the  objection  for  want  of  parties,  but  did  not  press 
it  much. 

I  was  of  counsel  for  the  plaintiffs,  and  cited  Beaumont  v. 
Fell,  2Wms.,  and  Doivsett  v.  Sweet,  3d  July,  17^3;  the 


Bradwin 
against 
Harpur. 


[Bill  by  a  le- 
gatee wrongly 
described  by 
the  testator, 
for  his  legacy, 

[  375  ] 
one  of  the 
next  of  kin  be- 
ing a  party,  a 
decree  was 
made  without 
requiring  the 
other  next  of 
kin  who  were 
numerous  to 
be  brought 
the  Court.  (3)] 


(2)  Anne  married  Robert  Barnes, 
and  not  Barnard  Roberts^  L.  R. 

(3)  In  Waitc  v.  Temple,  1  Sim.&S. 
319.  a  bill  was  filed  for  the  administra- 
tion of  testator's  estate  ;  and  it  was  held, 
that  where  the  claim  of  the  next  of  kin 
is  raised  on  the  record,  and  one  person 
is,  in  that  character,  a  party,  other  per- 


sons found  by  the  master  to  be  next  of 
kin,  may  be  heard  by  the  Court  thou2:h 
not  parties.  But  where  the  claim  is 
not  raised  on  the  record,  and  none  of 
the  next  of  kin  are  in  that  character 
parties  to  the  cause,  ihere  must  be  a 
supplemental  bill  to  bring  tlicni  before 
the  Court. 
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Bradwin 
against 
Harpur. 


[If  there  is  a 
certain  de- 
scription, and 
a  further  de- 
scription is 


former  of  which  was  much  stronger  than  the  present  case, 
as  the  devisee  there  was  described  by  her  name  only,  but  here 
is  a  sufficient  certain  description,  independent  of  that  part 
which  is  mistaken ;  viz,  grandchildren  and  daughter,  V. 
Plow.  191.  in  case  of  a  grant,  and  Dare  v.  Geary ^  in  Chan- 
cery, 12th  June,  1749,  in  case  of  a  will.  If  there  is  a  cer- 
tain description,  and  a  further  description  is  added,  it  is  im- 
material whether  the  additional  description  be  true  or  false. (5) 


added,  it  is  immaterial  whether  the  additional  description  be  true  or  false.  (4)] 


(4)  Standen  V.  Standen^  2Ves.  jun. 
589.  Smith  v.  Campbell^  Coop.  278. 
Stockdale  v.  Bushby^  19  Ves.  383. 
Holmes  v.  Eustace,  12  Ves.  280. 

(5)  Decree  declared  M«n/ j5r«Jt2j/;2, 
daughter  to  Mary  Bradwin,  testatrix's 
niece,  became  entitled,  on  her  death, 
to  a  moiety  of  one-sixth  of  the  residue 
of  testatrix's  personal  estate,  she  ap- 
pearing to  be  the  same  person  described 
in  the  will  by  the  name  of  Ann^  daugh- 


ter of  Mary  Bradwin,  and  that  plain- 
tiffs TV.  and  R,  Barnes,  grandchildren 
of  testatrix's  said  niece,  M.  B.,  became 
upon  death  of  M,  B.  entitled  to  the 
other  moiety,  payable  when  they  at- 
tained twenty-one,  they  appearing  to 
be  the  same  persons  by  mistake  de- 
scribed in  the  said  will  as  grandchild- 
ren of  her  niece  M.  B.^  by  her  daugh- 
ter Mary. 


Case  194. 


ROBINSON  against  STEVENSON. 


12th  June  1759. 
Before  Lord 
KeeperHenley. 

Action  on  the 
case. 

Capias  taken 
out  on  31st 
January.  The 
original  on 
which  it  was 
founded  made 
out  on  31st 
January,  but 
tested  on  the 
16th  Oct.  be- 
fore, being  the 
common  teste 
day  before  Mi- 
chaelmas terra, 
moved  that  the 


[No  Entry.] 


Action  on  the  case  upon  a  bill  of  exchange,  bearing  date 
5th  December,  1752,  and  capias  taken  out  on  the  31st 
January  last.  The  defendant  pleaded  non  assumpsit,  and 
non  assumpsit  infra  sex  annos.  Replication,  that  the  ori- 
ginal on  which  the  capias  was  grounded,  issued  on  the  16th 
of  October  last,  which  w^as  before  the  six  years  expired.  The 
fact  was,  that  the  cursitor  made  out  the  original  on  the  31st 
January,  but  tested  it  on  the  16th  October,  being  the  com- 
mon teste  day  before  Michaelmas  term. 

Defendant  pleaded  non  assumpsit,  and  non  assumpsit  infra  sex  annos,  and  then 
teste  of  the  writ  might  be  altered,  and  made  31st  January;  but  denied. (1) 

Motion  by  Mr.  Capper,  to  supersede  the  writ,  or  to  have 
the  teste  altered  to  the  31st  January.    And  he  cited  two 


(1)  Price  v.  The  Hundred  of  Chewton,  IP. Wms.  437.  Roan  v.  Gully, 
3  Ken.  24.    See  Ogyerx.  Heywood,  ante,  59. 
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cases  where  it  was  done  in  case  of  a  plea  of  tender;  and  Robinson 
though  there  was  no  precedent  of  its  being  done  in  case  of  a  against 
plea  of  the  statute  of  limitations^  yet  he  said  there  was  the  Stevenson. 
same  reason  for  it^  a  plea  of  that  statute  being  in  many  cases 
as  honest  a  plea  as  any  other.    On  the  other  side,  Mr.  TFiU 
hraham  cited  the  case  of  Ddacoronne  v.  Gully,  before  Lord 
Hardwicke,  on  3d  December,  17^3,  where  the  Court  denied 
the  like  motion,  in  tl)e  case  of  a  plea  of  the  statute  of  limit- 
ations. 

Motion  refused. 


BUTCHER  against  HILL.  Case  195. 

[Decree  Book,  Trhiity  Term,  1759.]  In  the  Exche- 
quer, 2 1st  June 
  1759. 

Bill  by  plaintiff  and  his  cestui  que  trust,  Lord  Fane,  as  im-  Modus  for  an- 
propriator  of  the  rectory  of  Bampton,  for  tithes  of  apples  orchards, 
and  other  fruits,  except  such  as  grew  in  ancient  orchards, 
for  which  plaintiffs  admit  a  modus.    The  defendant,  in  his  4th  Dec.  1769, 
answer,  insisted,  that  the  modus  extended  to  modern  as  well  Pl^<^h^^^- 

'  Hawkins. 

as  ancient  orchards.  The  Court  decreed  an  account  of  ap-  Issue  directed, 
pies,  pears,  plums,  and  other  fruit,  growing  in  the  defend-  ^^Q^ug  y^e.  the 
ant's  orchards,  except  such  as  grew  in  ancient  orchards,  as  above  extended 
to  which  they  are  to  pay  one  penny  for  each  of  their  ancient  orchards ;  and 
orchards.  (2)  ^^^^  so  found, 

^  '  and  decree  for 

account  accordingly.  (1) 


(1)  If  the  custom  be  to  pay  a  penny 
for  every  orchard^  it  will  extend  to  new 
as  well  as  ancient  orchards,  Woolmer- 
ton's  case,  Hetl.  85.  S.  C.  1  E.  &  Y. 
362,  See  Smithson  v.  Dodson^  2  Eq. 
Ca.  Abr.  773.  S.  C.  1  E.  &  Y.  801. 
Torriano  v.  Les;ge,  1  Black.  420. 
S.  C.  2  E.  &  Y.  200.  In  laying  such 
a  modus,  it  is  not  necessary  to  say  that 
the  orchards  are  ancient,  Blackburn  v. 
Jescop,  17Ves.  473.  S.  C.  3  Swanst. 
132.    Malcock  v.  Browse,  post.  423. 

(2)  The  answer  stated,  that  some  of 
the  orchards  were  planted  with  fruit  trees 
iwyond  memory,  and  some  not,  but  that 


defendants  hoped  to  make  it  appear  there 
was  no  distinction  between  ancient  and 
new  orchards,  and  gardens,  for  they 
were  advised,  a  verdict  was  given  at  the 
summer  assizes  for  Dcvo7i,  in  1639,  in 
regard  to  the  manner  of  titliing  within 
said  parish,  whicii  would  take  away 
any  distinction  therein,  whereby  they 
were  advised,  that  as  well  new  or  mo- 
dern orchards  or  gardens,  as  the  ancient 
ones  were  covered  and  protected  by  a 
modus  of  one  penny  in  full  satisfaction 
of  all  pears,  apples,  plumbs,  hops,  herbs, 
roots,  and  cherries,  honey,  and  wax  of 
bees,  arising  and  renewing  iu  orchardi 
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and  gardens  within  said  parish,  and 
that  no  tithes  in  kind  are  due  for  same 

within  the  said  parish.  Ordered  and 

decreed  by  the  Court,  that  defendant 
do  come  to  an  account  with,  and  pay  to 
said  plaintilF,  for  the  value  of  the  tithes 
of  apples,  pears,  plumbs,  and  all  other 
fruits  growing  in  their  respective  or- 


chards and  gardens  during  the  time 
demanded,  except  the  apples,  pears, 
plumbs,  and  all  other  fruit  which  grew 
in  ancient  orchards  and  gardens,  as  to 
which  the  defendants  are  to  satisfy  and 
pay  the  modus  of  one  penny  for  each  of 
said  ancient  orchards  and  gardens  in 
their  occupation. 


Case  196.  AUSTEN  and  TAYLOR. 


30th  June  and  [Lib.  Reg.  1758.  A.  fo.  486.] 

2d  July  1759.  l  &  j 

[S.  C.  1  Eden.  JoHN  HoLMAN,  by  his  vrill^  after  devising  certain  lands  in 
Devise  of  land  NortMn,  gave  all  his  other  freehold  and  copyhold  lands  to 
to  trustees,  in  trustees,  and  their  heirs,  to  the  uses,  trusts,  and  purposes 

trust  to  pay  an  ,    ^  '  .  . 

annuity,  and  thereinafter  mentioned  :  in  the  1st  place.  To  the  intent  his 
in^rusVto^^^^  sisters  should  respectively  have  an  annuity,  or  rent- 

plaintiff  for      charge  of  80/.  for  their  lives,  vrith  a  pov^er  of  distress  and 

life,  remainder       ^      .  „  ^         i       i  •     .    i       .       •     .  . 

to  trustees  to  entry  m  case  oi  non-payment,  and  subject  thereto,  in  trust 
preserve,  &c.         plaintiff  for  life,  remainder  to  trustees  to  preserve,  &c. 

remainder  to  ^  ^  '  ^  ... 

the  heirs  of  the  remainder  to  the  heirs  of  the  body  of  plaintiff,  remainder  to 
tiff^^remainder  right  heirs.    And  he  also  gave  the  residue  of  his 

[  377  ]  personal  estate  to  trustees,  in  trust  to  buy  lands  in  fee 
owrf^r^ght^  simple;  which  premises  he  directed  should  remain,  con- 
heirs,  and  the  tinue,  and  be  to,  for,  and  upon  such  and  the  like  estate  and 
sonai"es°tafe^to  estates,  uscs,  trusts,  intents  and  purposes,  and  under  and 
be  laid  out  in    gubiect  to  the  like  charges,  restrictions,  and  limitations,  as 

land,  and  set-  .  ...  j. 

tied  to  the  vi^crc  by  him  before  devised,  limited,  or  declared,  of  and  con- 
same  uses.       cerning  his  lands  and  premises  thereinbefore  last  devised,  or 

as  near  thereto  as  might  be,  and  the  deaths  of  persons  vrould 

admit. 

Bill  to  have  the  Bill  for  account  of  personal,  and  to  have  the  residue  laid 
taTeT&c!  set-    out  according  to  the  will. 

H®?;  ,  Q-  Whether  plaintiff  is  intitled  to  an  estate  for.  life  or  in 

Held,  that  .      ,     ,      ,         ,  ,        t  > 

plaintiff  was     tail,  m  the  lands  to  be  purchased  ? 

Selair"       Lord  Keeper: 

Question  arises  upon  the  intent  of  the  testator.  It  was 
argued.  That  if  the  intent  is  plain,  yet  if  the  testator  has 
used  words  which  by  the  rules  of  law  import  a  different  sig- 
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nification,  the  rule  of  law,  and  not  the  intent,  will  prevail ;  Austen 

but  there  is  no  such  rule  applicable  to  this  case.    In  case  of  ^tgctinst 

a  will,  the  intent  shall  prevail,  if  not  contrary  to  law :  the 

meaning  of  which  is,  if  the  limitations  are  such  as  the  law 

allows  ;  but  does  not  mean,  that  the  words  must  be  taken  in  tent  shall 

such  signification  as  the  law  imposes  on  them.    If  words,  contrary^to^^^^ 

which  in  consideration  of  law  are  generally  taken  to  be  law,  e  e.  if  the 

-  _    .      .  .  -n  ^    1  1  •  1     •       limitations  are 

words  of  Imiitation,  appear  m  a  will  to  be  very  plamiy  m-  allowable  by 
tended  as  words  of  purchase,  they  shall  be  considered  as  ^^^^  ^ 

^  T  tl^^  words  must 

such  both  in  courts  of  law  and  equity.    But  the  safe  way  to  be  taken  in 
determine  property,  is  to  use  words  in  the  most  known  tfo^  ai°th^^^' 
sense,  unless  it  appears  plainly  that  the  the  testator  meant  law  imposes 

,  If        J  onthem.(l)] 

them  m  some  other.  .„ 

[In  a  will, 

words  taken  in  law  as  of  limitation,  sliall  be  taken  as  words  of  purchase,  if  so  intended. (2)] 

It  was  argued.  That  it  is  an  executory  trust ;  but  those 
words  have  no  certain  signification.  In  Papilion  v.  Voice, 
Lord  King  calls  that  an  executory  trust,  where  the  party  is 
obliged  to  come  to  this  Court  for  an  execution  of  the  trust. 
But  it  is  the  same  in  every  case  of  a  trust,  and  the  determi- 
nation must  be  the  same  in  all  cases,  that  is,  according  to 
the  intent.  Papilion  v.  Voice  was  a  sound  determination. 
In  the  case  of  marriage,  when  there  are  only  heads  of  a  set-  [  378  ] 
tlement,  which  the  trustees  are  to  make,  the  Court  cannot 
decree  otherwise  than  an  estate  for  life  in  the  first  taker, 
with  contingent  remainders.  An  estate  tail  in  the  first  taker 
would  be  no  settlement  at  all.  So  in  Leonard  v.  Earl  of 
Sussex,  the  distinction  seems  to  be,  where  the  testator  had 
directed  the  trusts,  and  where  something  is  left  and  referred 
to  the  trustees  to  be  done,  as  in  Lord  Glenorchij  v.  Bosville. 

(1)  See  Ilumphreij  v.  Taijleiir^  of  purchase,  and  not  of  limitation* 
ante,  138.  Leiheulier  v.  Tracey^  ante,  Leonard  v.  Earl  of  Sussex,  2  Vern. 
206. ;  post.  475.  Jenkins  v.  Herries,  526.  Papilion  v.  Voice,  ^  W.  471. 
4  Madd.  67.  But  technical  words  Lord  Glenorchy  v.  Bosville,  Ca.  T. 
shall  have  their  legal  effect,  unless  from  Talb.  3.  Earl  of  Stamford  v.  Sir  J. 
subsequent  inconsistent  words  it  is  //oZ>«r/,  1  Bro.  P.  C.  288.  Allgoodw, 
clear  the  testator  meant  otherwise,  Doc  Withers,  2  Burr.  1107.  1  Ves.  sen. 
Jesson,  2  Bligh.  2.  Doc  v.  Ilazi^es,  4  150.  Bagshazo  \.  Spencer,  1  Ves.  142. 
B.  &  C.  622.  2  Atk.  246,  570.   Baskcrville  v.  Bask- 

(2)  And  a  court  of  equity  will  erville,  2  Atk.  280.  Roberts  v.  Dix- 
therefore  (where  it  is  plainly  evident  well,  1  Atk.  607.  Countess  of  Lincoln 
on  the  face  of  the  will,  that  the  tes-  v.  Duke  of  Nezccastle,  12  Ves.  234. 
tator  meant  that  the  first  cestui  que  Bastard  v.  liobj/,  2  Cox.  6.  Jlliitc  v. 
trust  should  take  an  estate  for  life  only)  Carter,  post.  670.  Green  v.  Stephens, 
construe  the  words  '  heirs  of  the  body  12  Ves.  419.    17  Ves.  76. 

of  the  first  cestui  que  trust,''  as  words 
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Austen  I  am  of  opinion,  that  in  the  case  of  imperfect  trusts  only, 

against  this  Court  can  make  a  different  construction  from  a  legal  li- 

Taylor.  niitation.    In  the  present  case,  there  is  no  reference  to  the 

[It  is  only  in  trustees:  without  that  ingredient,  I  do  not  find  any  case 

cases  of  imper-  .  . 

feet  trusts  this  where  the  Court  has  given  a  different  meaning  from  what  a 
niakle  a^diifer-   ^ourt  of  law  would  on  a  legal  limitation. 

ent  construction  from  a  legal  limitation.] 

Nothing  is  left  to  the  trustees  to  be  done,  but  to  buy  the 
land.    The  testator  has  declared  the  uses  of  the  land  when 
purchased.    /  do  not  believe  the  testator  intended  the  trus- 
tees should  make  a  convej/ance.{3)    There  is  no  necessity 
for  it.    It  was  said,  if  the  words  in  the  former  limitation 
had  been  again  repeated,  it  would  have  been  the  very  case 
of  Papillon  v.  Voice,    But  I  think  otherwise.    There  was  a 
direction  to  the  trustees,  in  that  case,  to  convey  and  settle ; 
but  there  is  no  direction  here. 
[Where  the        The  true  guide  is  this  :  Where  the  assistance  of  trustees, 
eery  shall  mo-  which  is  ultimately  the  assistance  of  this  Court,  is  prayed 
«ons^]  complete  a  limitation,  in  that  case  the  limitation  in 

the  will  not  being  complete,  it  is  a  sufficient  declaration  of 
the  testator's  intention,  that  the  Court  should  model  the  li- 
mitations ;  but  where  the  trusts  and  limitations  are  expressly 
V.  Lister  and    declared,  the  Court  has  no  authority  to  interfere,  and  make 
fuiy^irss*'     them  different  from  what  they  would  be  at  law.  (4) 

Garth  v.  Baldwin,  17th  and  18th  July,  1755.  2  Ves.  646. 

Note.  The  above  opinion  was  very  dissatisfactory  to  the 
bar  in  general. 


(3)  Lord  Eldon,  in  Green  v.  Ste-  that  Lord  Northington  did  not  make 

phensy  17  Ves.  76.,  doubted  the  ac-  such  observation. 

curacy  of  this  passage ;  and  from  Mr.       (4)  See  Wright  v.  Pearson^  ante, 

Eden's  report  of  the  case  from  Lord  362.    Bruncker  v.  Bagot^  1  Meriv. 


Northington'' s  own  MSS.,  it  appears  278. 
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KING  against  BURCHELL.  Case  197. 

 ».  29th  June  and 

8th  November 

[Lib.  Reg.  1759.  A.  fo.  561.]  ^^59. 

  [S.  C.  1  Eden 

424.] 

John  Blunt^  by  will  26th  October  IJSl,  devised  after  the  v.  Wright  v. 
death  of  his  wife,  and  failing  issue  of  her  body,  all  that  fnd  6th' June 
messuage,  &c.  in  the  parish  of  Hunton  and  Linton,  in  Keyit,  i'^ss. 
unto  his  cousin  John  Harris,  second  son  of  Thomas  Harris,  P®7!^  °/  «■ 

^  ^  land  to  J.  H. 

by  his  sister  Sarah,  for  life,  remainder  to  the  issue  male  of  for  life,  re- 
his  cousin  t/o/m  HarrisyMiA  to  his  and  their  heirs,  share  and  ms^issuV^ 
share  alike,  and  for  want  of  such  issue,  to  the  issue  female  of  j^^^j^,^  and 
his -cousin  John  Harris,  and  her  and  their  heirs,  and  for  want  their  heirs 
of  such  issue,  to  William  King,  his  heirs  and  assigns  for  ^jj^'J'^ 

ever.  and  for  want 

of  such  issue, 

to  his  issue  female,  and  her  and  their  heirs,  remainder  to  John  King,  his  heirs  and  assigns, 
with  a  proviso,  that  if  J.  H.  or  his  issue,  or  any  of  them,  shall  alienate,  mortgage,  or  in- 
cumber, or  do  any  act  to  defeat  the  bequests,  he  or  they  shall  pay,  and  he  charges  the  pre- 
mises with  2,000/.  to  such  person  who  should  or  ought  to  take  next  under  the  above  limita- 
tions. J.  H.  had  two  daughters,  and  no  son,  and  he  and  his  daughter  suffered  a  recovery. 
Bill  to  be  paid  the  2,000/.  Held,  J.  H,  took  an  estate  tail,  and  that  the  proviso  was  repug- 
nant to  the  estate,  (i) 

He  also  gave  other  houses  at  Maidstone  to  his  wife,  remain- 
der to  his  cousin  John  Harris,  for  life,  and  from  and  imme- 
diately after  the  determination  of  that  estate,  to  the  issue 
male  of  the  body  of  his  cousin  John  Harris,  and  to  their 


(1)  Mr.  Eden  has  given  a  full  note 
of  the  judgment  in  this  case,  which 
corresponds  with  the  note  in  Serjeant 
Hill's  MSS.  Vol.  V.  p.  633.  See  also 
4  T.  R.  296.  3  T.  R.  145.  note  («). 
in  2  Burn  1103,  and  1  Bro.211.,  the  de- 
vise is  incorrectly  stated.  See  Fearne's 
Cont.  Rem.  page  163.  See  Roe  d. 
Dawson  v.  Grew^  2  Wils.  322.  See 
the  observations  of  Lord  Loughbo- 
rough, on  this  case  in  Jacobs  v.  A/n- 
7/at,  4  Bro.  C.  C.  542.,  which  are 
founded  principally  on  the  supposi- 
tion that  the  daughters  joined  witli 
John  Harris  in  sullering  the  recovery, 
it  would  appear  however,  from  Mr. 
Eden's  Report  that  this  was  not  the 
case,  see  Frank  v.  Siovin,  3  East  548. 


Moggs  v.  Moggs,  1  Merrivale  666  ,  in 
the  argument  of  wliicli  last  case  it  is 
said  that  the  case  of  Frank  v.  Sto- 
vm,  was  brought  before  the  Court  of 
King's  Bench  to  try  the  present  case 
and  confirmed  it,  see  Doe  v.  Jpplinc, 
4  T.  R.  82.  Dcnn  v.  Fiickci/,  b  T.  R. 
299.  Doe  v.  Cooper,  1  East.  229. 
See  Uti-versif?/  of  Oxford  v.  Clifton, 
post.  385.  See  what  is  said  in  Ellon 
V.  Easton,  1  9  Ves.  73.  See  Britton  v. 
7'revV//7/ij-,  3  Merrlv.  177.,  Chandlcss  \. 
Frice,  3  Ves.  .102.  S.  C.  13.  Ves.  479. 
note  {d)  See  Univcrsitij  of  Oxford  w.Clif- 
ton,  post.  388.,  1  ]Morriv.277.  Lijon  v. 
Mitchell,  1  Madd.  486.  and  Kirkpairick 
V.  Kirkpatrick,  13  Ves.  481. 
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King  heirs^  and  for  want  of  such  issue^  to  his  cousin  William  King 
^gainst  his  heirs  and  assigns  for  e?er,  with  a  proviso,  that  the  bequests 
URCHELL.  limitations  of  all  the  premises  limited  to  his  cousin  John 
Harris,  and  such  issue  male  and  female,  is  upon  special  con- 
sideration, that  if  J ohn  Harris,  or  his  issue,  or  any  of  them, 
shall  alienate,  mortgage,  incumber,  or  commit  any  act  or 
deed,  whereby  to  alter  change,  charge,  or  defeat  the  bequests 
shall  pay  or  cause  to  be  paid,  and  he  did  thereby  charge  the 
premises  with  the  payment  of  2^000/.  unto  such  person  or 
persons,  and  his  or  their  heirs,  who  could,  should,  or  ought 
to  take  next,  by  virtue  or  means  of  any  of  the  bequests  or 
limitations. 

John  Harris  had  two  daughters  at  the  death  of  the  tes- 
tator, who  were  married  to  the  defendants,  and  were  heirs  at 
law  of  the  testator,  and,  together  with  their  father  suffered  a 
recovery  of  the  houses  at  Maidstone,  and  declared  the  uses, 
&c.  John  Harris  is  since  dead. 

Bill  by  plaintiff  to  be  paid  the  2,000/.  out  of  the  estate. 
[  380  ]        Yorke,  Solicitor  General,  and  Wilbraham,  made  three 
questions  : 

1st,  What  estate  John  Harris  took  ? 

2d,  What  was  the  operation  of  the  common  recovery  ? 

3d,  What  is  the  force  of  the  condition  or  promise  ?  As  1st. 
Whether  it  is  good  or  not  in  point  of  law  ?  And  2d,  Whether 
it  is  barred  and  destroyed  by  the  recovery  ? 

To  1st,  it  was  argued.  That  John  Harris  took  only  an 
estate  for  life.  It  is  given  expressly  for  life.  Superadditional 
words  after  the  words  of  limitation,  strong  indication  of  in- 
tention. Testator  meant,  that  in  case  John  Harris  had 
issue  male,  they  should  take  the  fee,  but  if  he  had  no  issue, 
then  it  should  go  to  King,  That  all  Courts  endeavour  to 
comply  with  the  intention  in  the  construction  of  wills.  And 
several  cases  were  cited  to  shew,  that  where  there  are  words 
superadded  to  the  words  of  limitation,  whether  the  words  of 
limitation  be  in  the  singular  or  plural  number,  the  first  taker 
is  only  tenant  for  life,  as  Archer's  case.  Clarke  v.  Day,  in 
Mo.  Legate  v.  Sewell,  1  Wms.  Lisle  v.  Gray,  &c.  It  was  said 
that  the  word  used  in  the  present  case,  viz.  issue,  is  naturally 
a  word  of  purchase ;  and  though  it  is  considered  in  some  cases 
upon  a  will  to  be  a  word  of  limitation,  yet  that  is  only  where 
the  intent  of  the  testator  requires  it.  In  the  present  case  it 
does  not.  The  intent  is  to  be  collected  from  the  whole  will 
taken  together  ;  one  part  gives  light  to  another.    In  the  first 
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clause^  which  relates  to  the  Hunton  estate^  it  is  limited  to  the  King 
issue-male,  and  their  heirs,  share  and  share  alike.    John  against 
Harris  could  not,  by  any  construction,  be  intitled  to  more  ^urchell 
than  an  estate  for  life  under  that  clause ;  not  only  as  the 
superadditional  words  must  be  rejected,  but  because  the  first 
taker  of  the  inheritance  would  in  that  case  take  the  whole, 
when  the  testator  meant  it  should  be  divided.  Another  reason 
because  there  is  a  subsequent  limitation  to  the  issue  female, 
which  must  be  rejected  too. 

The  present  case  was  said  to  be  like  Lodington  v.  Kime, 
Salk.  224.  having  a  double  contingent  remainder,  with  this 
difference  only,  in  that  case  it  is  expressed,  in  this  it  is  im- 
plied. They  are  all  contingent  uses  and  concurrent.  If  issue 
male,  they  are  to  take ;  if  none,  then,  according  to  the  first  [  381  ] 
clause,  issue  female ;  and  then  the  remainder-man  :  in  the 
latter  clause  the  issue  female  are  left  out.  Many  determina- 
tions have  been  made  in  the  same  way,  in  respect  to  personal 
estates,  upon  an  implied  double  contingency ;  as  Stanly  v. 
Leigh,  2  Wms.  688.  Goiuer  v.  Grosvenor,  in  Chancer!/,  9t\}. 
June  1740. 

2d  Question.  Supposing  John  Harris  tenant  for  life,  by 
suffering  the  recovery  he  forfeited  his  estate  for  life  :  the  re- 
mainders being  contingent,  are  all  barred  ?  There  is  no 
doubt,  since  Sir  William  Pelhayn's  case,  who  is  intitled  to  2  Leon.  60o 
the  benefit  of  the  forfeiture.  If  the  uses  are  vested,  the  next 
taker  of  the  inheritance  is  intitled;  if  contingent,  and  the 
contingency  is  destroyed,  the  heir  at  law  of  the  grantor  is. 
It  was  at  first  doubted,  in  Carter  v.  Barnardiston,  1  Wms. 
whether  the  remainder  in  fee  was  in  abeyance,  in  the  case  of 
a  will:  but  afterward  held  in  the  same  case,  that  the  heir  at 
law  might  enter  for  the  forfeiture. 

3d^  Whether  the  condition  is  good  or  not  at  law  ? 
1st,  As  applied  to  the  case  of  tenant  for  life  ? 
-Sd,  As  applied  to  the  case  of  tenant  in  tail  ? 

One  rule  is  observable  in  all  these  sorts  of  conditions, 
whether  they  are  to  restrain  a  rightful  or  a  tortious  aliena- 
tion :  they  must  not  be  repugnant  to  the  nature  of  the  estate 
given.  Anthony  MiUhnay^  case.  Mary  Porti7i^toJi's  case. 
The  present  condition  is  not  so. 

Taking  Jolm  Harris  to  be  tenant  for  life,  the  destroying 
the  contingent  uses  is  a  tortious  act.  Tenant  for  life  of  a 
trust  cannot  do  it,  since  the  case  of  Penhay  v.  Hurrel.  The 
Court  will  support  conditions  to  restrain  tortious  acts,  where 
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King  they  are  not  repugnant  to  the  estate.  Such  a  condition  as 
the  present  is  of  use;  it  is  to  charge  with  2^000/.  It  would 
be  of  great  use^  suppose  tenant  for  life  was  also  in  titled  to 
the  reversion  in  fee^  with  intermediate  remainders. 

Taking  John  Harris  to  be  tenant  in  tail^  the  condition  is 
good ;  for  though  a  condition  is  not  good  to  restrain  tenant 
[  382  ]     in  tail  from  suffering  a  recover}^,  yet  a  condition  not  to  alien 
is  good.    Covenant  by  tenant  in  tail  not  to  suffer  a  recovery 
is  good.    Collins  v.  Mildmay,  1  Wms.  104. 

This  was  said  not  to  be  the  case  of  a  restraint,  but  of  an 
alternative  :  that  is,  if  you  bar  the  entail,  you  shall  pay,  and 
the  estate  shall  be  charged  with  2,000/.  A  charge  of  a  gross 
sum,  or  of  an  annual  payment  out  of  an  estate  tail,  to  take 
place  at  a  future  day,  would  be  good,  if  charged  at  the  time 
of  the  creation  of  the  estate.  This  is  no  more  :  it  is  to  take 
place  on  the  happ&ning  of  an  event. 

2d,  Whether  the  condition  is  barred  by  the  recovery?  The 
distinction  as  taken  in  Page  v.  Hay  ward,  Salk.  570.  Hud- 
son V.  Benson,  2 Lev.  28.  1  Mod.  108.  was  relied  on;  where 
it  was  held,  that  a  condition  which  runs  with  the  land  is  not 
barred  by  a  recovery,  but  a  collateral  condition  is.  The 
present  was  said  to  be  of  the  first  sort. 

Pratt,  Attorney-General,  Sewcll,  and  JVehb,  on  the  other 
side,  argued,  that  John  Harris  took  an  estate  tail ;  and  they 
cited  the  case  of  King  v.  3Ielling,  and  Wright  v.  Pearson, 
in  Chancery,  2d  and  6th  June,  1758.  That  Lodington  v. 
Kime,  Salk.  224.  is  no  authority  here,  that  case  being  very 
particularly  penned.  That  the  intention  is  plain ;  for  the 
testator  has  restrained  the  issue  of  John  Harris,  as  well  as 
John  Harris  himself,  from  aliening ;  which  would  be  ab- 
surd, if  he  intended  to  give  them  the  fee. 

That  the  proviso  is  against  law.  It  is  to  restrain  what  is 
incident  to  an  estate  tail,  and  therefore  void  :  the  reason  is, 
because  it  would  otherwise  introduce  a  perpetuity;  and  the 
case  of  Jervis  v.  Bruton,  2  Vern.  250.  was  cited. 

That  if  the  condition  is  not  void  in  itself,  yet  it  is  barred 
by  the  recovery  being  a  subsequent  charge,  which  was  said 
to  be  proved  by  the  authority  cited  on  the  other  side. 
[  383  ]  Henley,  Lord  Keeper,  took  time  to  consider ;  and  on 
Tuesday,  20th  November,  delivered  his  opinion.  That  John 
Harris  took  an  estate  tail ;  and  that  the  proviso  was  repug- 
nant to  the  estate. 
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Case  198. 

SCOTT  SCOTT.  mchancen-. 

  26th  Nov.  1759. 

[Lib.  Reg.  Min.  Mich.  1759.1  [S.  C.  1  Eden. 

*  458.] 


Scott  devised  to  Henry ^  his  eldest  son,  and  only  son  by  a  Devise  to  his 
former  wife,  and  to  his  heirs  and  assigns,  all  other  his  real  f°"  ^"^^^^^js 

'  ^  .  heirs ;  but  in 

estate  not  before  devised ;  nevertheless,  in  case  he  should  case  he  should 
die  without  issue,  not  having  attained  twenty-one,  then,  iss^ulj^^ot^hav- 
from  and  immediately  after  his  death  under  a^e  and  without  attained 

1  5  Trrr  ii-  i    i     i    •  i      c  twentv-one, 

issue,  unto  the  testator  s  son  fVilliain,  and  the  heirs  male  of  then  over, 
his  body,  with  remainders  over.  attained 

^  twenty-one. 

Held,  he  took  by  purchase,  and  not  by  descent. 

The  eldest  son  attained  twenty-one. 

The  specialty  creditors  (not  having  a  lien  on  the  real 
estate)  having  exhausted  the  personal  estate  in  satisfaction 
of  their  demands,  the  legatees  contended  to  stand  in  their 
place,  and  come  upon  the  real  estate. 

Q.  Whether  the  eldest  son  took  by  devise  or  descent  ? 
In  the  latter  case,  the  legatees  would  be  intitled  ;  in  the 
former,  not.  (1) 

Henley,  Lord  Keeper,  after  having  taken  time  to  this  ^^^^^^^Hn'  T 

day,  gave  his  opinion.  That  the  eldest  son  took  by  devise,  as  174",  in  King's 

having  under  the  will  a  different  estate  than  would  have  f27"o^.^'fwIj/A 

descended  to  him,  the  one  beinjjr  pure  and  absolute,  the  y.ciarke,U\i\y. 

^  ^  797.    1  Salk. 

other  not.  (2)  241. 


(1)  See  ante,  128. 

(2)  The  facts  of  this  case,  as  s;lveny 
by  Mr.  Eden,  from  the  Registrar's  Book, 
appear  to  have  been,  that  Mr.  Scott,  by 
marriage  articles,  covenanted  to  settle 
lands  of  the  value  of  100/.  a-year  on 
himself  for  life,  remainder  to  his  wife 
for  life,  remainder  to  his  sons  in  tail 
male.  By  his  will,  after  reciting  that 
he  had  made  no  settlement  according 
to  the  articles,  he  devised  certain  pre- 
mises to  his  wife  for  life,  remainder  to 
his  sons  successively  in  tail  male,  re- 
mainder to  his  daughters,  as  tenants  in 
common,  he  desired  his  executors  to 


purchase  other  lands,  to  make  up,  toge- 
ther with  these  premises,  the  value  of 
100/.  per  ajiniim  ;  after  giving  s*evera! 
specific  legacies  to  his  wife,  aud  1,000/. 
to  iiis  second  son,  and  1,200/.  to  eacli 
of  his  daugliters,  he  devised  all  otiier 
his  real  estate  to  his  eldest  son,  the  de- 
fendant, Ilcih^y  Scott,  as  is  mentioned 
in  the  text. — The  yearly  value  of  the 
esfate  devised  to  his  wife  for  life,  bein^; 
only  50/.  a-year,  the  bill  was  hrouglu 
by  the  widow  against  IIc?ir?/  Scoft^  anv! 
against  the  younger  cliildren,  and  tl:c 
executor,  for  an  account  of  the  person;, 
estate,  a  specific  performance  of  the  mar- 
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riage  articles,  and  that  the  rights  of  the 

children  might  be  settled.  It  was 

contended  on  the  part  of  the  children, 
that  the  son  took  by  descent,'  and  that 
they  had  a  right  to  stand,  against  him,  in 
the  place  of  the  specialty  creditors  ;  and 
the  cases  of  Hopkins  v.  Hopkins^  For.  44. 
Pells  V.  Brown,  Cro.  Jac.  590.  Hinde  v. 
Lyon,  Roll.  Abr.  626.  Dy.  i 24b.  3  Leono 
64.  Hamley  v.  Fisher,  7  Nov.  1751, 

were  cited.  It  appears  from  a  note  of 

the  judgment  in  this  case  from  Mr. 
Justice  Ashton^s  MSS.,  given  by  Mr. 
Eden,  that  the  Lord  Keeper  said,  "As 
"  to  the  present  case,  I  am  clear  that  it 
"  is  a  specific  devise  to  Henry,  for 
"  that  he  took  a  different  estate  for 
"  what  he  would  have  had  by  descent." 
— Decree.  "  Refer  it  to  the  Master  to 
"  see  whether  the  RothweWs  estate  was 

a  proper  purchase,  as  far  as  it  extends 
"  in  satisfaction  of  the  articles ;  an  ac- 
"  count  of  the  personal  estate,  and  that 

if  he  shall  be  of  opinion  that  it  is  a 
"  proper  purchase,  let  a  sufficient  part 
"  of  it  be  applied  to  the  purchase,  pro 
"  tanto,  if  it  is  not  sufficient ;  and  in 

case  the  personal  estate  is  not  suffi- 
"  cient  to  pay  the  testator's  other  debts, 

and  make  good  the  articles  likewise, 
"  then  any  of  the  simple  contract  cre- 

ditors  are  to  be  at  liberty  to  resort  to 
"  the  real  estate,  so  devised  to  the 
"  eldest  son,  for  so  much  as  shall  be  ex- 

hausted  by  the  plaintiff  out  of  the 
^'  personal  estate  for  making  good  the 
"  said  articles." — —The  following  note 
by  Mr.  Serjeant  Hill  on  this  case, 
taken  from  a  MS.  note  by  him  in  his 
copy  of  Ambler,  in  the  possession  of 
Mr.  Serjeant  Scriven  :  "  The  determi- 
"  nation  in  this  case  is  right ;  but  the 
"  reason  given  for  it  is  wroDg  :  that  the 

reason  is  wrong  appears  from  Cro. 
"  Eliz.  above  referred  to,  (Cro.  Eliz. 
"  833,  919.)  and  many  other  cases  ;  but 

though  the  devise  of  a  fee  simple  to 

the  testator's  heir  is  void  in  all  cases, 
"  notwithstanding  the  land  is  devised, 
"  subject  to  a  charge,  as  appears  by  the 
"  cases  referred  to  by  Ambler  in  the 
"  margin,  by  P.  Wms.  1270.  Lord 
"  Raym.  728.  2  Burn.  879,  882.  1 
"  Ves.  372.  S.  P.  admitted  Hob.  30. 
"  and  many  other  authorities  all  con- 


"  trary  to  Gilpin's  case,  C.  C.  Ut. 
"  v/hicli  has  sometimes  been  cited,  was 
"  expressly  overruled,  as  in  Cora.  72. 
"  and  so  a  devise  to  the  testator's  heir 
"  in  fee,  subject  to  a  contingency,  aa 
"  in  Cro.  Eliz.,  ub.  sup.,  and  in  the 
"  case  here,  before  Lord  Northington^ 
"  is  void,  for  it  amounts  to  the  same  as 
"  if  there  had  been  no  devise  to  him, 
"  but  only  a  devise  from  him,  on  a  con- 
tingency  ;  and,  therefore,  if  the  con- 
"  tingency,  on  which  the  devise  from 
him  is  to  take  effect,  never  happened, 
"  the  heir  takes  by  descent  and  not  by 
purchase,  though  a  devise  to  the  tes- 
- tator's  heirs,  if  not  restrained  to  a  less 
estate,  than  a  fee  simple  is  void  as  to 
passing  the  estate,  yet  the  devise  to 
the  heir  will  in  many  instances  in- 
fluence  the  construction  of  a  will ;  it 
"  was  holden  by  Lord  Holt,  1  P.  Wms. 

24,  25.  and  accordingly  adjudged  in 
6'  the  case  there,  and  so  was  the  opi- 
nion  of  Lord  Harcourt  with  respect 
to  the  point  on  which  the  decision 
here  rested  ;   for,  according  to  the 
"  case  in  Salk.,  though  if  lands  de- 
scended  to  an  heir,  which  from  the 
context  must  be  understood  when 
they  are  not  mentioned  in  the  will  to 
"  be  devised  to  him,  if  the  personal 
estate  be  exhausted  in  payment  of  the 
"  bonds,  the  legatees  may  stand  in  their 
"  place,  and  be  paid  out  of  the  real  es- 
tate ;  yet  Lord  Cowper  in  that  case 
"  held,  that  since  the  testator  had  de- 
vised  the  lands,  that  they  ought  to  be 
"  exempted,  for  it  was  as  much  the  testa- 
tor's  intention  that  the  devisee  should 
have  their  land,  as  that  the  others 
should  have  the  legacies,  and  a  specific 
"'  legacy  is  never  broken  into  in  order  to 
"  make  good  a  pecuniary  one."  See  Mr. 
Eden's  valuable  note  on  this  case,  1 
vol-  462.  and  see  Chaplin  v.  Leroux, 
5  M.  &  S.  14.    Fearn.  Post.  Works, 
128,  229.    Doe  v.  Hutton,  3  Bos.  & 
Pul.  656.     Goodright   v.  Searl,  2 
Wils.  29.,  and  see  the  late  case  of 
Doe  V.  Timins,  1  B.  &  A.  542.  where 
on  a  devise  to  an  heir  in  fee,  with  an 
executory  devise  over  in  case  he  did 
not  attain  twenty-one,  it  was  held  that 
the  heir  took  by  descent  and  not  by 
purchase. 
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EARL  of  SALISBURY  against  LAMBE  and  Others.       Case  199. 

  In  Chancery, 

4th  and  5th 

[Lib.  Reg.  1759.  A.  fo.  171.]  Dec.  1759. 

[S.C.  lEden. 

The  Earl  of  Thanet,hy  a  codicil  to  his  will,  dated  23d  April,  ^^^-^ 
1728,  declared  his  mind  and  will  was,  and  as  a  testimony  of  at^f^enty-one. 
the  great  love  and  affection  he  had  and  bore  to  his  five     [  384  ] 
daughters;    Catherine,  Lady  Sondes;  Anne,  Countess  of  [-Dg^^gg  ^ 
Salisbury ;  Margaret,  Lady  Lovel ;   Mary,  Countess  of  ^"^^f^^J^fg^ 
Harold;  and  Lady  Isabella  Tufton ;  and  the  respective  then  to  her  ' 
daughters  and  younger  sons  they  respectively  had  or  should  you^^g^son^s^ 
have ;  he  thereby  gave  30,000/.  to  his  executors  in  trust,  for  in  such  shares 
the  equal  and  separate  use  of  his  five  daughters,  equally  appoint!  and 
among  them  and  their  respective  children,  being  6,000/.  i»  ^o^-^t^^gnt 
a-piece  for  each  of  his  said  daughters  and  their  respective  for  the  daugh- 
children,  to  be  placed  out  at  interest,  with  the  approbation  ters  and young- 

■  ^  er  sons  equally, 

of  each  of  his  said  daughters  respectively,  as  to  her  respec-  and  to  the  sur- 

tive  share.    And  if  any  of  his  five  daughters  should  die,  then  case^noTaugh- 

the  6,000/.  given  for  the  benefit  of  such  daughter  and  her  ter  or  younger 

children  should  be  in  trust  for  her  daughters  and  younger  they  should  die 

sons,  in  such  manner,  proportion,  and  to  be  payable  at  such  ^^^^^^  twenty- 

^  i      J.  ±    J  one,  or  mar- 

time,  as  such  his  daughter  so  dying  should  by  deed  or  will  riage  then  over. 

•   •  If"  -J?  '  ,        1     '     j_      A.   r       A.1      Held,  that  the 

appomt;  and  tor  want  oi  appointment,  m  trust  for  the  portions  vested 
daughters  and  vounsrer  sons,  equally  amonar  them,  and  to  in  children 

^1  .  1  .  ,  1  .  11      1  1  at  twenty-one, 

the  survivors  and  survivor  or  them  :  and  in  case  there  should  though  they 
be  no  such  daughter  or  younger  son,  or  all  should  die  before  fifg^time^i)] 
twenty  one  or  marriage,  then  in  trust,  that  his  daughter  so 
dying  should  dispose  of  the  6,000/.  and  interest  to  such  of 
her  sisters  and  [her]  younger  children,  and  in  such  propor- 
tions, as  she  should  then  judge  [they]  would  have  most  oc- 
casion for  the  same  ;  and  for  want  of  appointment,  then  in 
trust  for  all  and  every  the  daughters  and  younger  sons  of  her 
sisters  that  should  be  living  at  her  death,  equally  to  be  di- 
vided among  them. 

Lady  Salisbury  made  her  will,  and  appointed  the  6,000/. 


(1)  See  Gordon  v.  Lcvj/,  ante,  364. 
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Earl  of 

Salisbury 
against 
Lambe 
and  Others. 


[  385  ] 


among  her  children,  in  unequal  proportions.  Her  children 
all  died  in  her  life-time,  having  respectively  attained  twenty- 
one. 

Bill  to  have  trusts  performed,  and  to  settle  rights  of 
parties. 

Plaintiff  and  defendant  Strode  claim  as  representatives  of 
tvro  of  the  younger  children  of  Lady  Salisbury, 

Lord  Egmont  claims  as  administrator  to  his  wife,  who 
was  the  survivor  of  the  younger  children. 

Isabella  Pawlett  and  Mrs.  Southwell,  and  Lady  Gower, 
claim  as  younger  children  of  Lord  Thanet  who  survived 
Lady  Salisbury. 

Lord  Keeper  Henley : 

I  am  of  opinion,  that  the  6,000/.  vested  in  Lady  Salisbury's 
children  on  their  attaining  21,  so  as  to  be  transmissible  to 
their  representatives. 

This  question  has  been  settled  over  and  over  again,  and 
intirely  to  my  satisfaction.  As  to  the  words  survivors  and 
sm^vivor  of  them, they  can  only  mean  to  give  cross  remain- 
ders to  the  children  before  the  devise  over  can  take  place.  (2) 

Sen.  165.] 


\V.  Hawes  V. 
Hawes,  26th 
June,  1747.  3 
Atk.524.lVes. 

V.  Cholmonde- 
ley  V.  Meyricke, 
April  1758  ;  [I 
Eden,  77.]  and 
the  distinction 

taken  in  Gordon  v.  Leir,  by  the  Master  of  the  Rolls,  20th  November,  1758. 


Note,  As  the  children  all  died  in  the  life-time  of  Lady 
Salisbury,  no  claim  was  set  up  under  the  appointment  i  but 


(2)  It  was  argued,  on  the  part  of 
Lord  Egremont^  that  as  the  appoint- 
ment was  void,  owing  to  the  death  of  all 
the  children,  in  the  life-time  of  Lady 
Salisbury/,  that  therefore  the  clause  of 
survivorship  was  let  in,  by  which  Lady 
Egretnont,  if  alive,  would  have  been  en- 
titled to  the  whole  6,000/.  For  in- 
stances, where  the  words  survivors  or 
survivor  of  them^^''  or  words  of  a  similar 
kind,  as,"  with  benefit  of  survivorship,''^ 
when  coupled  with  a  demise  to  two  or 
more  persons,  have  been  held  not  to  con- 
stitute a  joint-tenancy.  See  Lord  Bindon 
V.  Earl  of  Suffolk^  1  Peere  Wms.  99. 
Maberly  v.  Strode^  3  Ves.  450.  Roe- 
buck V.  Bean,  4  Bro.  C.  C.  404.  S.  C. 
2  Ves.  265.  Stringer  V.Philips,  1  Eq. 
Ca.  Abr.  292.  pi.  11.  Perry  v.  fVoods, 


3  Ves.  204.  Jones  v.  Randal,  1  Jacob 
&  Walker,  101.  Harrison  \.  Foreman, 
5  Ves.  207.  the  question  in  the  cases 
upon  this  subject  seems  generally  to  be, 
— to  what  period  the  consequences  of 
survivorship  is  intended  to  apply? — See 
further  on  this  point,  Cripps  v.  fValcott, 

4  Maddock  15.  Russelv.  Long,  4  Ves. 
553.  Daniel  v.  Daniel,  6  Ves.  297. 
Jenour  v.Jenour,  10  Ves.  562.  Hough- 
ton v.  Witgreave,  1  Jacob  &  W alker, 
146.  Trotter  v.  Williams,  Pre.  Ch.  78. 
Drown  V.  Lord  Kenyon,  3.  Maddock, 
410.  Kingx.  Taylor,  bYe^.  806.  Hal- 
lifax  V.  Wilson,  16  Ves.  170.  Bro  grave 
V.  Winder,  2  Ves.  635.  Armstrong  v. 
Eldridge,  3  Bro.  2 1 5.  Barker  v.  Giles, 
2  P.  W.  280.  Trodd  v.  Downs,  2  Atk. 
305.  Bayard  v.  Smith,  14  Ves.  470. 
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it  was  considered  as  a  lapsed  legacy,  according  to  the  reso-      Earl  of 

lution  in  case  of  Oke  v.  Heath,  (3)  and  of  the  Duke  of  Marl-  Salisbury 

against 

borough  V.  Earl  Godolphin.  (4)  Lambe 

and  Others. 


(3)  1  Ves.  135. 

(4)  2  Ves.  77.—  That  the  appoint- 
ment lapsed  by  the  death  of  the  chil- 
dren, in  the  life-time  of  Lady  Salisbury, 
See  Sugden  on  Powers,  327.  Oke  v. 


Heathy  1  Ves.  135.  Vanderzee  v.  Ac- 
lom^  4  Ves.  177.  Burgess  v.  Mawby^ 
10  Ves.  319.— See  Duke  of  Marlbo- 
rough  V.  Godolphin^  2  Ves.  77. 


UNIVERSITY  OF  OXFORD  against  CLIFTON.         Case  200. 

[Lib.  Reg.  1759.  A.  fo.  65.]  Hth  Dec.  1759. 

Charles  Viner,  by  his  will,  dated  29th  December  17^^,  Devise  of  land 
devised  Meanham  Meadow  (of  which  he  was  seised  in  fee)  Jgg^g  o?his^^ 
to  the  defendant,  and  the  issue  of  his  body  lawfully  to  be  body  living  at 

1  7.  .  7  .     7      7  1  r  1   .  his  death and 

begotten,  living  at  his  death  ;  and  for  want  or  such  issue,  to  for  want  of 
the  University  of  Oa;ford,  to  be  disposed  of  in  such  manner  jjjf  pJJint^iffg. 
as  in  the  will  is  directed.  Held  c.  took  an 

Bill  to  have  title  deeds  secured. 

Q.    Whether  the  defendant  is  intitled  to  an  estate  tail,  or 
for  life  only  ? 

Yorke,  Solicitor-General,  and  Mr.  TTilbraham,  argued. 
That  he  is  intitled  to  an  estate  for  life  only,  with  contingent 
remainder  to  his  issue,  if  he  should  have  any  such,  at  his 
death,  for  the  life  or  lives  of  such  issue ;  remainder  to  the 
University.  The  word  issue  in  this  case  is  a  special  desig- 
natio  personce. 

That  the  testator  has  given  the  meadow  in  a  quite  different     [  386  ] 
way  from  what  he  would  have  done  if  he  had  thought  the 
words  would  have  given  an  estate  tail.  Very  extraordinary,  that 


(1)  ^QQCrook  V.  Be  Vandes^  ^Yqs,  kerville^  19  Ves.  170.;  and  see  what 

197.  Danseyv.  Griffith^  4  M.  &  S.  61.  is  said  in  Chandlcss  v.  Pricc^  3  Ves. 

Tenny  v.  Agar^  12  East,  253.  Walter  102.  Elsoii  x.Eason,  19  Ves.  73.  King 

V.  Drezc,  Com.  Rep.  372.  375.    Wyld  v.  Burchell^  ante  379.  Bodcnx.  fVatson 

V.  Lewisy  1  Atk.  431.    Robinsori  v.  post,  399. 
Robinson.)  3  Atk.  736.  Bennet  v.  Taji- 
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University  he  should  give  an  estate  with  remainder  over,  which  he  knew 
^^agaM^  might  be  barred.  That  every  word  in  a  will  ought  to  have 
Clifton.  ^  sense  put  upon  it.  That  the  words  living  at  his  death  are 
capable  of  a  construction.  For  want  of  such  issue,  means 
issue  living  at  his  death. 

The  period  when  the  children's  estate  is  to  begin,  is  the 
death  of  the  defendant ;  and  if  there  shall  be  several,  they 
will  take  a  jointenancy  for  life.  That  there  is  nothing  absurd 
in  this;  or  if  there  is,  the  Court  cannot  make  it  better. 

Mr.  Solicitor- General  cited  Burchett  v.  Durdant^  2  Fentr, 
311.  Long  V.  Beaumont,  1  Wms,  229. 

Mr.  Wilbraham  cited  Lovelace  v.  Lovelace  Cro,  El.  40. 
Devise  to  F,  D,  and  his  eldest  issue  male.  He  having  no 
son  at  that  time,  it  was  adjudged  no  estate  tail,  but  for  life 
only.  That  the  word  eldest  will  not  permit  such  a  construc- 
tion as  to  give  an  estate  tail. 

Also  WedgehorougK s  case,  cited  by  Hale,  1  Fentr.  231. 

Lord  Keeper  Henly,  without  hearing  any  Council  for 
the  defendant ; 

V.  An.  Gen.  v.  This  is  the  plainest  case  I  ever  saw  in  my  life.  The  issue 
eery,'  5th  July"  cannot  take  by  present  devise  as  jointenants  with  the  defen- 
1731;  and  the  (jant.    The  issue  were  not  to  take  by  remainder,  but  by 

case  of  Rich-  *       n     i  .  •         i   i  i  • 

ardsv.Lady  dcsccnt.  As  all  the  posterity  were  intended  to  take,  it 
theTf  ST(2)  cannot  be  a  contingent  remainder,  but  a  clear  estate  tail. 

Bill  dismissed. 


(2)  S.  C.  2  Vern.  324.  Gilb.  320. 
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PEAT  against  POWELL.  ^^^se  201 


  29th  Feb. 

[Lib.  Reg.  1759.  B.  fo.  87.]  andlOth^March 


Giles -Powell,  being  seised  in  fee  of  an  estate  called  ^f':^^^^^'^'^^ 
Fexcoate,  and  being  also  seised  of  another  estate  called  residue  of  real 
Frogmore,  for  three  lives,  which  estates  were  of  nearly  equal  esttteTo  exe^  - 
value;  and  having  a  wife  and  two  sons,  t7oA?2,  his  eldest,  tors  for ^. 
and  Giles,  and  also  two  daughters,  made  his  will,  3d  J uly  21^/and^then  ^ 
1743,  and  thereby  gave  an  annuity  of  20/.  to  his  wife  for  her      trust  to 
life,  payable  out  of  both  estates ;  and  also  gave  her  a  house  the  whole  bene^ 
and  close,  part  of  the  freehold,  for  her  life,  and  after  her  ^^id  estate  to 
death  to  his  executors.  He  gave  600/.  to  each  of  his  daughters, 
and  several  other  legacies ;  and  taking  notice,  that  he  had 
laid  out  great  sums  in  the  education  of  his  eldest  son,  John,  [A  release  from 
in  consideration  thereof  he  directs  his  eldest  son,  John,  to  ther"o°the  el- ' 
relinquish  all  his  ri^ht  in  the  leasehold  estate  to  his  son  Giles,  dest,  of  certain 

1        1       .         1         .11        111  1  1     •  1     1      premises  which 

to  whom  he  gives  the  said  leasehold  estate,  charged  with  the  had  been  de- 
legacies and  annuity.    And  then  he  devises  all  the  rest,  Sffather^^x-^ 
residue,  and  remainder  of  his  real  and  personal  estates,  goods,  ecuted,  in  con- 
and  chattels,  to  Leake  ^lyiAHow,  in  trust  for  his  younger  son,  threat^to  file^a 
Giles,  till  he  attain  21,  and  then  the  trust  to  cease.    The  bill,  set  aside 

in  favor  of  cre- 

testator  died  3d  May  1746.  Giles  attained  21  in  the  tes-  ditors.l 
tator's  life-time.  Soon  after  the  testator's  death,  John, 
claimed  the  freehold  estate  as  heir  at  law  to  the  testator,  and 
insisted  that  the  will  was  void ;  and  threatened  to  commence 
a  suit  at  law,  unless  Giles  would  convey  the  estate  to  him : 
to  avoid  which,  at  the  recommendation  of  his  mother,  Giles, 
by  indenture  of  the  30th  of  August  VJ^l,  released  and  con- 
veyed his  right  to  the  freehold  estate  to  his  brother  J ohn, 
who  covenanted  to  pay  half  the  annuity  to  the  mother.  At 
the  time  of  executing  the  release,  Giles,  was  indebted  to  one 
Gillet  500/.  upon  bond,  and  on  the  23d  December  1756 
became  bankrupt. 


(1)  So  where  a  le<^acy  was  s^iven  to 
trustees,  to  invest  and  pay  the  interest 
to  A.,  and,  in  case  she  marry  or  die, 
the  interest  to  be  paid  to  B.  in  trust  for 
her  till  she  come  of  age, — held  B.  took 


the  legacy  absolutely,  Hall  v.  Bcck^ 
2  Eden,  229.  See  Philips  v.  Chamber" 
laync,  4  Ves.  51.  Stretch  v.  JVatkins, 
1  Mad.  C.  C.  253. 
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Peat 
against 
Powell. 


[  388  ] 


Newland  v. 
Shepherd^  2, 
Wms.  194. 


Bill  by  assignees  (inter  alia),  to  have  the  estate  conveyed, 
and  the  deeds  and  writings  delivered  up  to  them. 

Two  Questions  were  made  in  the  cause  : 

1st,  What  interest  Giles  was  intended  by  the  testator  ta 
take  in  the  freehold  estate  ?  Whether  a  fee,  or  only  till  he 
attained  21  ? 

2d,  Supposing  he  was  intitled  to  the  fee,  Whether  the  re- 
lease to  John  was  voluntary,  and  void  by  stat.  Eli%. 
against  his  creditors  ? 

Sir  Robert  Henley,  Lord  Keeper,  after  taking  time  for 
consideration,  delivered  his  opinion.  That  as  to  1st  Question, 
Giles  was  intended  to  have  the  whole  beneficial  interest  in 
the  residue  of  the  real,  and  personal  estate ;  and  that  the 
trust  was  to  continue  only  during  his  minority.  That  it  was 
the  same  as  if  the  testator  had  said,  "  I  give  the  estate  to 

trustees,  in  trust  for  Giles  till  he  attain  21,  and  then  to 

Giles  and  his  heirs."  That  Shepherd  v.  Newland,  2 
Wins.  194.  is  a  much  stronger  case.  (2) 

To  2d  Question.  This  is  not  like  the  case  where  convey- 
ances are  made  to  quiet  family  differences,  in  which  cases 
the  Court  will  not  require  strict  equality  of  consideration  (3) 
Here  was  no  equivalent  given  by  John  :  he  did  not  so  much 
as  release  his  right  to  the  Frogmore  estate.  Here  was  no 
fraud  ;  but  being  a  voluntary  conveyance,  is  void  as  against 
the  creditors  of  Giles.  (4) 


(2)  See  what  is  said  of  this  case  in 
Fonereau  v.  Fonereau,  3  Atk.  316. — 
And  see  Challenger  t.  Shephard, 
8  T.  R.  600. 

(3)  See  Wycherley  v.  Wycherley^ 


2  Eden,  175.  Cann  v.  Cann,  1  P. 
727.  Naylor  v.  Winch,  1  S.  «&  S.  555. 

(4)  See  Partridge  v.  Gopp,  post.^ 
599. 


FORRESTER  against  DOCTOR  COTTEN,  and  Others. 
[Lib.  Reg.  1760.  A.  fo.  138.] 


Case  202. 

In  Chancery, 
6th,  9th,  and 
10th  Dec. 
1760. 

[S.  C.  1  Eden 
532.] 

Rule  in  Noyes 
V.  Mordaunt 
not  take  place 

where  the  devise  is  not  specific,  but  in  general  words 
not  to  limitations. 


Sir  Thomas  Tyrrejl  had  two  sons,  Harry  and  Charles. 
In  1692,  upon  the  marriage  of  Harry  with  Hester  Blount, 

Ought  to  be  confined  to  simple  devise, 
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Sir  Thomas  and  Harry  settled  several  estates  to  the  use  of  Forrester 
Harry  for  life  ;  remainder  as  to  part  to  Harry's  wife  for  life ;  ^^^tor 
remainder  to  trustees  for  400  years,  to  raise  portions  for  Cottek 
younger  children  ;  remainder  as  to  the  whole  to  the  first  and  and  Others, 
other  sons  of  Harry  in  tail  male;  remainder  to  Sir  Thomas 
in  tail  male  ;  remainder  to  the  right  heirs  of  Sir  Thomas, 

Sir  Harry  left  five  children,  viz»    Thomas,  Harry,  Fran- 
ces, Penelope,  and  Charles. 

In  17 17^  Sir  Thomas,  the  son,  suffered  a  recovery  of  all     [  339  ] 
the  estates  in  the  life-time  of  his  mother,  to  the  use  of  him- 
self in  fee  (but  the  mother  did  not  join  in  making  a  tenant 
to  the  prcecipe)  ;  and  Sir  Thomas  afterwards  died  intestate, 
on  the  25th  December  I7I8. 

Upon  his  death,  Harry,  his  brother,  became  intitled,  and  [The  testator, 
afterwards  made  his  will,  and  devised  all  his  manors,  mes-  tat^Jteing^n^^' 
suages,  lands,  tenements,  and  hereditaments  whatsoever,  settlement)  de- 
whereof  he  was  seised,  or  whereto  he  was  entitled,  and  of  tates  &c. 
which  he  had  any  manner  of  power  to  dispose,  to  the  use  of  whereof  he  was 

.  ^   ,   ^  seised  or  en- 

his  brother  Charles  for  life    remainder  to  his  first  and  other  titled  or  had 

sons  in  tail  male ;  remainder  to  his  uncle  Charles  for  life  ;  dispose,— held 

remainder  to  his  eldest  son  Thomas  for  life  ;  remainder  to  the  general  de- 

the  first  and  other  sons  of  Thomas  in  tail  male,  with  remain-  indicate ^uch 

ders  over  ;  with  the  last  remainder  to  his  own  riffht  heirs.  intention  of 

°  testator  to  dis- 

pose of  that  part  over  which  he  had  not  a  power  as  put  the  devisee  to  elect.  (2)] 

Sir  Harry  (1)  and  his  brother  Charles  died  without  issue 
male, leaving  the  defendant  M.  Cotten,ihe  daughter  of  Charles, 
their  heir  at  law.    Charles  the  uncle  left  issue  male  Thomas, 


(1)  It  appears  from  the  Registrar's 
Book,  that  Sir  Henry  died  Novem- 
ber, 1720,  without  issue,  and  Charles 
died  in  1748,  (and  not  1758,  as  is  stated 
in  Mr.Eden's  report)  without  issue,  leav- 
ing Mrs.  Cotten,  wife  of  Dr.  Cottc?i,  the 
daughter  of  Charles^  then  heir  at  law. 

(2)  See  Mr.  Swanston's  elaborate 
Note  on  the  Doctrine  of  Election,  1 
Swans.  394.  Butcher  v.  Kemp^  5  Madd. 
61.  Tibbits  V.  Tibbits^  2  Mer.  95. 
S.  C.  1  Jacob,  317.  Dillon  v.  Parker^ 
1  Jacob,  505.  Mr.Serj.  Hill  refers,  in  his 
copy  of  Ambler,  to  the  case  of  Wynne 
V.  Ellis^  Trin.  1780,  15  MS.  p.  74.  In 
that  case  a  bill  was  filed  to  have  a  rule 
established,  and  for  an  account  of  rents 
and  profits,  itc.    Several  points  were 


made  in  the  case,  one  upon  the  ground 
of  election  was,  that  as  the  plaintiff 
had  elected  to  take  under  the  will,  he 
should  not,  in  equity,  be  permitted  to 
disturb  the  disposition  of  it.  But  Baron 
Eyre  thought,  that  as  the  disposition  of 
the  lands  in  the  will  was  merely  under 
general  words,  all  my  estates,  which 
might  indeed  comprehend  them,  if  so 
intended.  Yet  there  being  no  specific 
disposition  of  them,  it  was  not  decidedly 
clear  that  he  meant  to  include  these  par- 
ticular lauds;  and,  unless  that  appeared 
clearly,  the  point  of  election  could  not 
arise.  The  merits  of  tliis  case  are  not 
stated  in  the  IMS.  report  of  tliis  case. — 
See  Cull  v.  S/wiccU,  post.  727. 
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Forrester  who,  upon  the  death  of  the  jointress  in  17^2,  entered  upon 
c^cm^^     ^jjg  jointured  part  of  the  estate ;  and  claiming  to  be  intitled 
CoTTEN     thereto  under  the  settlement  of  1692  (the  prior  limitations 
iajid  Others,  being  spent,  and  the  recovery  suffered  by  Sir  Thomas  not 
affecting  that  part  of  the  estate),  suffered  a  recovery  thereof, 
and  declared  the  uses  to  himself  in  fee  ;  and  afterwards  died 
without  issue,  on  the  10th  February  1/65,  leaving  the  plain- 
tiffs, Frances  and  Penelope,  his  sisters  and  heirs  at  law. 

The  limitations  under  the  will  of  Sir  Harry  being  spent, 
defendant  Gotten,  in  right  of  his  wife,  became  intitled  to  that 
part  of  the  estate  which  was  not  in  jointure  at  the  time  the 
recovery  wass  suffered  by  Sir  Thomas,  as  heir  at  law  to  Sir 
Harry ;  and  having  got  into  possession  of  the  other  part  of 
the  estate,  which  was  in  jointure,  the  plaintiffs  brought  an 
ejectment  for  the  jointured  lands  :  but  the  settlement  being 
in  the  hands  of  Gotten,  and  the  portions  to  be  raised  by  the 
term  of  400  years,  in  the  settlement  of  1692,  not  being  paid, 
bill  was  brought  for  an  account  of  rents  and  profits  of  the 
[  390  ]  premises  whereof  Sir  Thomas,  the  plaintiff's  brother,  suffered 
the  recovery,  being  the  premises  which  were  in  jointure 
when  the  first  recovery  was  suffered ;  and  upon  payment  of 
the  portion  remaining  due  under  the  term  of  400  years,  to 
have  an  assignment  of  the  trust  term,  and  to  have  deeds 
deUvered  up. 

The  defendant  Gotten  and  his  wife  made  two  points  : 

1st,  That  the  recovery  suffered  by  Sir  Thomas  in  1717 
comprized  the  lands  in  jointure,  and  the  mother  is  to  be 
presumed  to  have  joined  in  making  a  tenant  to  a  praecipe, 

2d,  Supposing  it  did  not,  that  Sir  Harry  devised  the  lands 
in  jointure  as  well  as  the  other  lands ;  and  as  the  devisees 
under  his  will  enjoyed  the  lands  which  were  not  in  jointure, 
they  were  bound  by,  and  did  acquiesce  in,  the  devise  of  the 
lands,  which  were  in  jointure  upon  the  principle  of  the  case 
of  Noyesv.Mor daunt,  in2  Fern,  581,  Jenkins  v.  Jenkins,(^) 
before  Lord  Talbot. 

Henley,  Lord  Keeper,  refused  to  go  into  the  first 
Question,  and  said,  if  it  was  necessary  to  be  determined,  he 
should  send  it  to  law. 
[The  rule  of        To  2d.    The  defence  to  the  title  in  equity  is  founded  on 
fo  bfcouTnfd  Pi-inciples  which  prevail  in  the  laws  of  all  countries  but 

to  simple  and  plain  devises  of  the  inheritance,  and  not  where  there  are  limitations.  (4)] 


(3)  Belt's  Supplement  to  Ves.  250.        (4)  It  would  appear  that  this  doc 
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they  ought  to  be  confined  within  reasonable  bounds,  and  to  Forrester 
simple  plain  devises  of  the  inheritance,  and  not  where  there  o^(^inst 
are  limitations.    The  intention  of  the  testator  ought  to  be  Gotten 
clear  and  manifest.    It  does  not  appear  what  was  the  judg-  and  Others, 
ment  in  Noyes  v.  Mordaunt :  in  that  case,  as  well  as  in  [To  raise  a 
Jenkins  v.  Jenkins,  before  Lord  Talbot,  the  lands  were  ushouwip^pl^^^ 
specified.    It  should  appear,  that  the  testator  knowing  that  that  the  testator 
he  had  no  right  to  dispose  of  the  lands,  yet  takes  upon  had  not  a  right 
himself  to  do  it.    The  words  in  this  case  are  general.    No  *°  dispose  of 

1111         .  ,  .  lands  which 

instance  where  general  words  have  been  held  to  be  withm  he  devises.] 
that  rule.    I  have  great  doubt  whether  such  a  condition  Puiteneyv. 
can  be  coupled  with  a  partial  estate ;  it  would  make  great  ^on^cmZa!^l{ 
confusion ;  the  devise  would  be  sometimes  good,  at  other  ^^^^223]^^°' 
times  not,  as  the  devisee  in  remainder  submitted  to  the 
will,  or  not.    It  is  an  unknown  species  of  estate  :  ad  volun- 
tatem  Cur,  CancelL 

The  defendants,  finding  the  Court  against  them  on  the     [  391  ] 
equitable  Question,  declined  a  trial  at  law. 

Decreed  according  to  the  prayer  of  the  bill. 

trine  is  not  sanctioned  by  subsequent  authorities. — See  1  Swanst.  408,  in  note. 


MIDDLETON  against  PRYOR.  (I)  Case  203. 


At  the  Rolls, 

[Lib.  Reg.  1760.  B.  fo.  463  b.]  12th  and  15th 

Dec.  1760. 


Thomas  Fairfax,  upon  his  marriage  in  1714,  entered  into  a  One  on  mar- 
bond  in  the  penalty  of  2,000/.  with  condition  that  he  would  '^^^  f^'H^^^^ 
within  two  years  settle  and  assure  an  estate  of  inheritance  in  an  estate  of  in- 
fee  simple,  of  the  clear  yearly  value  of  100/.  to  the  uses  fol-  dear^i 00/^3- 
lowinff  :  that  is  to  sav,  to  the  use  of  himself  for  life  :  remain-  y^'^^': 

1  1.     .         -,   1  r.     1.^  -1  11.        /.  of  himself  for 

der  to  his  intended  wife  for  life ;  remainder  to  the  heirs  of  life ;  remainder 
their  bodies ;  remainder  to  his  own  right  heirs.  li'fe"  reminder 

to  the  heirs  of  their  bodies  ;  remainder  to  his  own  right  heirs.  He  afterwards  settled  [a  rent- 
charge,]  a  perpetnal  annuity,  which  he  was  intitled  to,  payal^le  out  of  the  Customs  at  Hull. 
Held,  a  performance  of  the  agreement. 

Thomas  Fairfax  was  at  that  time  -seised  of  lands  in  the 
county  of  Yor/i-,  of  other  lands  in  the  ainsty  of  the  city  of 

(1)  See  the  note  of  this  case  in  the  Appendix  (J),  where  the  judgment  is 
given  more  fully. 
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MiDDLETOjf  york,  and  of  the  perpetuity  of  a  pension  or  annuity  of  100/. 
against  under  a  grant  from  King  Charles  tiie  Second,  payable  out  of 
Pryor.     the  customs  at  i^M//. 

By  indenture  22d  March  1717?  between  Fairfax  and  his 
wife,  of  the  one  part,  and  George  Phipps  and  Samuel  Flem- 
ming,  of  the  other  part,  reciting,  that  he  had  agreed  that  his 
wife  should  have  an  annuity  or  rent-charge  of  100/.  a-year 
for  her  life,  instead  of  lands ;  and  for  that  purpose  he  had 
made  his  will,  and  charged  his  lands  in  the  county  of  York 
with  the  said  annuity  or  reot-charge,  he  covenanted  not  to 
revoke  his  said  will. 

By  lease  and  release,  2d  and  3d  September  17^2B,  between 
Fairfax  and  his  wife  of  the  one  part,  a.nd  Pidei/ne  and  Tj/ers 
of  the  other  part ;  after  reciting  the  bond  and  agreement, 
Fairfax  conveyed  to  Puleyne  and  Tyers  his  lands  in  the 
county  of  York,  and  in  the  ainsty  of  the  city  of  York,  and 
also  the  pension,  to  the  use  of  himself  for  life,  and  after  his 
decease  to  the  intent  and  purpose  that  his  wife  should  receive 
[  392  ]  for  her  life  one  annuity  or  rent- charge,  in  lieu  of  her  jointure, 
and  subject  thereto,  to  the  intent  and  purpose  that  the  sur- 
plus rents  should  be  paid  as  he  should  appoint,  and  for  want 
of  appointment,  should  go  to  his  right  heirs ;  and  from  and 
after  the  death  of  his  wife,  to  the  intent  and  purpose,  that  the 
heirs  of  his  body  by  his  said  wife  should  receive  the  said  yearly 
rent-charge  for  ever;  and  in  default  of  such  issue,  as  to  the 
lands,  tenements,  and  hereditaments,  to  such  uses  as  he  should 
appoint ;  and  for  want  of  appointment,  to  his  own  right  heirs. 

Fairfax  afterwards  made  his  will,  and  devised  his  lands. 

The  wife  died,  and  afterwards  Thomas  Fairfax  died, 
leaving  plaintiff,  Mrs.  Middleton,  the  only  issue  of  the 
marriage. 

Plaintiffs  contracted  in  1751  with  defendant  Perrot,  for 
sale  of  the  lands  in  the  county  of  the  city  of  York, 

Bill  to  have  lands  of  100/.  a-year  settled  upon  the  plaintiff 
in  tail,  pursuant  to  the  bond ;  and  as  against  Perrot,  to  have 
the  contract  performed. 

Two  Questions  arose  : 

1st,  Whether  the  settlement  of  1728  is  a  performance  of 
the  condition  of  the  bond  ? 

2d,  Whether  the  estate  in  the  ainsty  passed  by  the  will, 
under  the  devise  of  all  his  lands  &c.  in  the  county  of 
York? 

As  to  the  2d,  his  Honour  said  he  would  give  no  opinion, 
it  being  proper  to  be  tried  by  an  issue  devisavit  vel  non. 
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As  to  the  1st  Question,  it  was  argued  for  the  plaintiffs. 
That  the  condition  of  the  bond  can  be  satisfied  by  nothing 
but  a  settlement  of  land.  That  there  being  no  limitation  of 
the  fee  of  the  rent-charge,  the  plaintiff,  Mrs.  Middleton,  does 
not  take  so  good  an  estate  in  the  rent-charge  as  she  would 
in  land.  That  by  suffering  a  recovery  of  land,  she  would  bar 
the  remainders,  and  take  an  absolute  fee,  but  if  she  was  to 
suffer  a  recovery  of  the  rent-charge,  she  would  only  take  a 
base  fee,  determinable  on  failure  of  issue. 

Sir  Thomas  Clarke,  Master  of  the  Rolls : 

Am  of  opinion,  the  settlement  of  the  rent-charge  is  a  per- 
formance of  the  condition  of  the  bond.  It  is  so  of  the  words 
which  are,  "  an  estate  of  inheritance."  Said,  That  a  rent- 
charge  is  not  so  advantageous ;  that  the  plaintiff  cannot  get 
the  fee.  Am  of  opinion,  it  is  more  advantageous  than  land,  not 
subject  to  taxes,  repairs,  or  loss  of  tenants ;  more  valuable  to  be 
bought;  it  is  not  an  objection  that  the  plaintiff  cannot  get 
the  fee  it  was  not  the  intention  she  should ;  the  agreement 
is  more  likely  to  take  place  by  the  subsequent  limitations 
having  effect,  and  not  liable  to  be  defeated.  Thwaytes  v. 
Day,  2  Vern,  80.  and  taken  notice  of  by  Baron  Powell  and 
Chief  Justice  Treby,  in  the  Earl  of  Bath's  case,  at  the  end 
of  2  Cha.  Cas.  is  exactly  in  point.  2\  makes  a  settlement  of 
landts  on  himself  and  wife  for  their  lives,  and  then  to  such 
child  and  children,  and  as  in  Fern,  in  such  shares  and  propor- 
tions as  he  should  appoint;  and  as  cited  by  Baron  Powell, 
for  such  estate  and  estates  as  he  should  appoint ;  and  after- 
wards, by  will,  devised  a  rent-charge  out  of  those  lands  to  his 
younger  son,  in  strict  settlement,  &c.  And  held  to  be  a  good 
execution  of  the  power. 

Q.  Whether  the  case  is  applicable  ? 

Note,  There  was  an  appeal  from  this  decree  to  Lord  Chan- 
cellor ;  but  the  cause  was  afterwards  compromised. 


Middleton 
against 
Pryor. 


[  393] 
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Case  204.  ARMITER  against  SWANTOIS^.  (1) 

In  Lincoln's   

Inn  Hall, 

24th  Feb.  1761.  ^^^^      trustees,  in  the  nature  of  a  bill  of  interpleader,  to 

hi\heVatu?e  of  ^^^6  Several  matters  settled,  and  the  direction  of  the  Court 

a  bill  of  inter-  touchinff  them.  Mr.  Wilbraham  moved  for  one  of  the  defend- 

pleader.  Court  ^  ,  ,  . 

gave  leave  to  ants,  1  hat  he  might  examme  one  of  the  plaintins,  to  prove 

fe"ndants^to*^ex-  ^^^^  Sanity  of  a  person  at  the  time  of  his  suffering  a  common 

[  394  ]  recovery.    And  upon  citing  the  case  of  Gibson  v.  Smales^, 

the^pia^ntlffs^  17435  before  Lord  Hardwlcke,  who,  upon  such  a  bill  being 

as  a  witness.  (2)  brought,  gave  one  of  the  defendants  leave  to  examine  the 

*^Troughton\,  plaintiff,  a  trustee,  to  prove  certain  remittances  : 
12th.  May,  It  was  Ordered  by  Sir  Thomas  Clarke^  Master  of  the  Rolls, 

not^s^p*^^^^  ^^^'^  Chancellor,  saving  just  exceptions. 


(1)  There  is  no  entry  in  Lib.  Reg. 
of  1760,  of  any  cause  under  the  title  of 
Armiter  v.  S wanton  ;  but  it  is  prob- 
able that  the  case  intended  to  be  re- 
ported was  that  of  Armett  v.  Swann, 
in  which  a  motion  was  made,  on  the  5th 
of  February,  1761,  by  Mr.  Hosldns,  on 
behalf  of  Samuel  and  Sarah  Swann, 
two  defendants  in  the  cause,  that  they 
might  be  at  liberty  to  examine  three 
other  defendants^  who  were  alleged  to 
be  material  witnesses,  and  no  ways  con- 
cerned, in  point  of  interest,  in  the  mat- 
ters in  question  ;  and  which  was  accord- 
ingly ordered,  saving  just  exceptions. 
Lib.  Reg.  1760.  A.  fo.  200.  It  will  be 
observed,  however,  that  the  motion  in 
Armett  v.  Swann^  was  to  examine  a 
co-defendant,  and  not,  as  stated  in  the 
report  in  the  text,  to  examine  a  plaintiff 
in  the  cause. 

(2)  Troughton  v.  Getley^  1  Dick, 
382.  Whately  v.  Smithy  2  Dick,  650. 
But  it  would  seem  that  such  order  will 
not  be  made  unless  upon  consent  of  the 
plaintiff.  See  last  case,  and  Walker 
V.  Wingfield^  15  Ves,  178.  In  Hough- 
ton v.  Sandysy  2  S.  &  S.  221.  permis- 
sion was  given  to  a  defendant,  after 
decree,  to  examine  as  a  witness  a  plain- 
tiff who  was  not  beneficially  interested, 


the  Master  having  certified  that  it  was 
necessary.—- — But  a  plaintiff  cannot 
examine  a  co-plaiotiff  as  a  witness, 
Ilezoatson  v.  Tookey,  2  Dick.  799. 

Mayor  of  Colchester,  v-  ,  1  P* 

W.  595.  Though  he  be  but  a  trustee, 
Philips  V.  D.  of  Bucks,  1  Vern.  230. 
If,  therefore,  it  becomes  necessary  to 
examine  a  co-plaintiff,  an  order  must 
be  obtained  to  strike  out  his  name  en- 
tirely from  the  cause,  Hewer  v.  Atkin- 
son, 2  Cox,  393.  Lloyd  v.  MakehatUy 
6.  Ves.  145.  or  to  strike  out  his  name  as 
plaintiff,  and  make  him  a  defendant, 
Motteux  V.  Mackreth,  1  Ves.  Jun.  142. 
and  an  order  to  such  effect  will,  it 
seems,  be  made  (on  security  being  given 
for  costs)  even  without  consent  of  the 
defendants  in  the  cause,  Lloyd\.  Make- 
ham,  and  Motteux  v.  Mackreth. — See 
Hughes  V  Dumbell,  1  Russ.  18.  And 
it  is  the  same  if  the  plaintiff  sought  to 
be  examined  be  merely  a  next  friend, 
Head  v.  Head,  11  Atk..511.  Witts 
V.  Campbell,  12  Ves.  493.  If  a  person 
having  no  interest  at  the  time,  is  exam- 
ined as  a  witness,  and  afterwards  acquir- 
ing an  interest,  becomes  a  plaintiff  in 
the  suit,  his  evidence  may  be  read,  Goss 
v.  Tracy,  1  P.  W.  288.  Haws  v.  Hand, 
2  Atk.  615* — Where  the  court  directs 
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dL  party  to  be  examined  as  a  witness,  no 
objection  is  waived,  except  that  of  his 
being  a  party  in  the  cause,  Rogerson  v. 
Whittington^    1    Swanst.  39.  See 


the  case  of  Small  v.  Attzcood^  in  the  Ex- 
chequer, Easter  Term,  1828,  to  be  re- 
ported by  Messrs.  Young  and  Jervis, 


MOTH  ogai72st  FROME.  Case  205. 


At  the  Rolls, 

[Lib.  Reg.  1760.  B.  fo.  171.  b.]  26th  Feb.  1761. 

By  consent. 

Georgia  Bell,  brother  of  Mary  Moth,  and  Mamaret  Wade,  An  estate  came 

..^  .  -rr  1  to  a  bankrupt, 

the  plaintiiis,  upon  his  marriage  with  Anne  Frome,  conveyed  after  he  had 

a  freehold  estate  in  Middlesex  and  Berks  to  himself  for  life,  cer\l^cate,' as 

remainder  to  Anne  for  life,  remainder  to  the  children  as  they  heir  at  law. 

should  appoint ;  and  for  want  of  appointment,  to  the  first  and  v/ithhrthe^sta- 

other  sons  in  tail  male,  remainder  to  daughters,  reversion  in  ^^^^  h^i\\^- 

.  rupts. 

fee  to  himself.  The  husband  and  wife  died  without  making 
any  appointment,  leaving  two  children,  Anne  and  Thomas. 

22d  November,  IJoS,  Margaret  Wade  became  a  bankrupt, 
and  in  February  17^9  obtained  her  certificate,  and  in  June 
17Q0  both  the  children  died,  so  that  the  two  plaintiffs  became 
co-heirs  to  Thomas,  who  survived  his  sister. 

And  the  question  was.  Whether  Margaret's  part  of  the 
freehold  estate  should  not  go  to  the  assignees  as  a  possibilitj^, 
according  to  the  words  of  5  Geo,  2.  which  are  very  strong  ? 

Master  of  the  Rolls : 

This  is  not  that  kind  of  possibility  j  there  must  be  a  persona 
designata.  Higden  v.  Williamson,  3  Wms.  132.  which  was 
the  occasion  of  the  act.  Tt  must  be  a  possibility  that  can  be 
assigned  or  released,  such  as  she  can  disclose  upon  her  exa- 
mination. 

Decree  for  the  Bankrupt.  (I) 

(1)  It  appears  from  Lib.  Reg.  that  plaintiffs  and  the  defendant  who 
and  T^owuw  the  two  children  was  the  maternal  uncle  of  the  infant, 
both  died  in  1760,  infants.  Thomas  The  bill  was  filed  against  Fromc^  who 
having  survived  his  sister,upon  his  death  was  surviving  trustee  under  llie  sottlc- 
the  freehold  estates  vested  in  the  plain-  ment,  to  have  the  frcc'liold  promises  con- 
tiffs,  as  stated  in  the  text.  Thomas  was  veyed  and  to  he  let  into  possession. — 
also,  as  surviving  his  sister,  entitled  to  And  against  JViUatt^  wlio  togotlier  with 
considerable  leasehold  and  other  per-  Fromc  had  possessed  himself  of  the  in- 
sonal  estate;  and,  upon  his  death,  this  fant's  personal  estate  ;  tlie  assignees  of 
estate  became  distributable  between  the  JMargarct  Wade  were  al>o  defendants 

2  I  2 
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The  decree  declared,  that  one-third  of 
the  personal  estate  of  T'homas  Bell,  who 
survived  his  sister  Ann,  and  died  an 
infant  of  tender  years,  was  not  such  a 
possibility  as  vested  in  the  said  assig- 
nees, but  belonged  to  the  plaintiff  jinn 
Wade,  as  one  of  the  three  next  of  kin 

of  the  said  infant.-  And  as  to  the 

freeJiold  estate  in  questio7i,  if  any  of 
the  parties  should  assert  a  claim  to 
such  estate,  or  any  part  thereof,  at  law, 
it  was  ordered,  the  said  defendants 
Frome  and  Willatt,  or  such  of  them  as 
have  the  deeds  and  writings  relating  to 
such  estates  in  their  custody,  do  pro- 
duce the  same,  at  the  instance  of  the 

parties    asserting    such    claim.  It 

would  appear  from  the  above  extract 
from  L.  R.  that  the  court  did  not,  in 
fact,  determine  the  question  as  to  the 
real  estate,  but  left  the  parties  to  try  the 
question  at  law.  The  only  question  de- 


termined was  as  to  the  personal  estate 
which  came  to  Margaret  Wade,  (after 
her  certificate)  as  one  of  the  next  of  kin 

of  the  mfdiWt  Thomas.  In  Carleton 

V.  Leighton,  3  Mer.  667.  it  was.  held, 
that  an  estate  which  descends  after  the 
bargain  and  sale  to  the  commissioners, 
and  before  certificate,  does  not  vest  in 
the  assignees,  except  by  a  subsequent 
assignment. — —But  the  creditors  are 
entitled  to  a  legacy  left  to  the  bankrupt 
after  the  signing,  but  before  allowance 
of  his  certificate,  Tudway  v.  Bourne^ 
2  Ken.  423.  S.  C.  2  Burr,  p.  71 6.  So 
where  upon  signing  the  certificate  by 
the  creditors,  a  person  made  bankrupt 
a  present  of  a  lottery  ticket,  and  the 
same  day,  in  the  afternoon,  the  certifi- 
cate was  allowed  by  the  Great  Seal  : 
the  lottery  ticket  having  come  up  a  prize 
in  the  morning,  was  held  to  belong  to 
the  creditors.  2  Ken.  423. 


[  39^  ]  WOOD  and  WIFE            GAYNON  and  WIFE,  and 

Case  206.  Others. 

At  the  Rolls,   

Monday,  - 

2cl  March  1761.  [Lib.  Reg.  1760.  B.  fo.  181  b.l 
[S.C.Hill's 

MSS.  2  Vol.   

p.  521.] 

/  Devise  of  free-  Blackman  Lyme,  by  will,  gave  all  his  freehold  and  copy- 
hold estate^^^  messuages,  lands,  and  tenements,  to  Sarah  Foley  his 
Part  consisted  housekeeper,  if  she  should  be  living  with  him  at  his  death, 

oi  a  brewhouse  .               .                                                 ^  j 

and  malthouse,  for  her  life,  with  remainder  to  the  plaintiff  Mrs.  Trood,  and 

leasj together  defendant  Benjamin  Lyme,  in  fee,  equally  between 

with  the  plant  them ;  and  he  gave  the  residue  of  his  personal  estate  to  Mrs. 

Held"tharthe  Wood  and  Benjamin  Lyme,  and  made  Mrs.  Wood  and  defen- 

plaatpassed.(l)  ^ant  Griffith  executors. 

^  to°decree^"e-^  testator's  copyhold  estates  consisted,  inter  alia,  of  a 

nantfor  life  to  brewhouse  and  malthouse,  which  his  father  had  let  on  lease 

repair,  or  to 

appoint  a  receiver  with  directions  to  repair.  (2) 


(1)  See  Lord  Dudley  v.  Lord  40S.  Lansdozme  v.  Lansdowne,  1  J. 
Warde,  ante  113.  &  W.  522.  Lord  Ormonde  \.  Kyners- 

(2)  See  Caldzvell  v. Bay  lis,  2  Merriv.    ley,  5  Madd.  369. 
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to  PFilliam  Brooker,  together  with  the  plant  and  utensils ;   Wood  aod 
which  lease  did  not  expire  till  1756,  two  or  three  years  after       ^  , 
the  death  of  the  testator.  Gaynon 

On  the  death  of  the  testator^  Mrs.  Foley  entered  upon  the    and  Wife, 
brewhouse,  and  the  other  freehold  and  cop3'hold  estates  ;  and  ^"^^  Others, 
having  afterwards   married   the  defendant  Gaynon^  they 
received  the  whole  rent  for  the  brewhouse  and  plant  till  the 
expiration  of  the  lease,  and  then  articled  with  the  defendant 
Brooker  to  grant  him  a  new  lease 

Bill  by  plaintiff,  for  an  account  of  the  personal  estate  pos- 
sessed by  Gaynon  and  his  wife,  to  have  the  plant  delivered 
up,  as  being  part  of  the  personal  estate,  and  to  have  satis- 
faction for  the  use  of  it,  by  an  apportionment  of  the  rent, 
and  to  compel  the  defendants,  Gaynon  and  his  wife,  to  put 
and  keep  the  premises  in  repair,  or  to  have  a  receiver  ap- 
pointed.^ with  directions  to  repair  the  same.  Benjamin 
Lyme,  having  refused  to  join  with  plaintiff'^  was  made 
defendant. 

Two  Questions  were  made  : 

1st,  Whether  the  plant  passed  with  the  brewhouse  ? 

2d,  Whether  a  bill  can  be  brought  in  this  Court  by  a 
reversioner,,  to  compel  tenant  for  life  to  repair  ? 

As  to  the  1st,  his  Honour  was  of  opinion,  that  the  testator     [  396  ] 
intended  to  devise  the  plant,  as  well  as  the  shell  of  the  brew- 
house.   That  without  the  plant,  the  walls  would  be  of  no  use 
and  it  was  material,  in  his  judgment,  to  the  present  question, 
that  the  whole  was,  at  the  time  of  making  his  will,  and  at 
his  death,  in  lease  to  Brooker. 

To  2d  question,  it  was  argued  by  me  for  plaintiif.  That  no 
action  would  lie  at  law,  but  in  case  of  waste  to  the  destruc- 
tion of  the  houses.  That  it  was  reasonable  that  tenant  for 
life  should  keep  the  estate  in  repair.  That  this  Court  will  in 
many  cases  interfere  to  prevent  and  give  relief  upon  matters 
of  waste,  where  no  remedy  can  be  had  at  Law.  That  let 
the  waste  be  ever  so  great  in  the  present  case,  the  plaintiff 
cannot  maintain  an  action  at  law,  without  Benjamin  Lyme, 
the  other  reversioner,  joining  in  it ;  and  that  he  has  refused 
to  be  complainant  in  this  suit,  and  for  the  same  reason  would 
not  join  in  an  action  at  Law.  That  in  ciise  of  Mrs.  Gaynon' s 
death,  and  the  premises  ever  so  much  out  of  repair,  no 
remedy  can  be  had  against  her  representatives.  It  is  a  trcs- 
pas,  or  tort,  which  dies  with  the  person,  and  therefore  this 
Court  ought  to  interfere.    That  no  inconvenience  could  arise 
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Wood 
and  Wife 
against 
Gaynon 
and  Wife 
and  Others. 


from  the  Court's  interfering.  If  improper  or  frivolous  suits 
should  be  brought  against  jointresses  or  tenants  for  life,  they 
would  be  dismissed  with  costs. 

On  the  other  side  it  was  said.  That  no  precedent  could  be 
produced  where  this  Court  had  made  such  a  decree,  which 
was  a  reason  why  none  should  be  made  now.  That  it  would 
tend  to  harass  tenants  for  life,  and  jointresses,  and  suits  of 
this  kind  would  be  attended  with  great  expence  in  deposi- 
tions about  the  repairs. 

The  Master  of  the  Rolls  declared,  That  as  there  was  no 
precedent,  he  would  not  make  one. 

Note.  This  last  question  was  taken  up  and  argued,  on 
the  plaintiff's  Counsel  calling  for  the  depositions  about  the 
repairs  to  be  read  ;  and  his  Honour  being  of  the  above 
opinion,  the  depositions  were  not  read. 

Mr.  Perrot  was  of  counsel  with  me  for  the  plaintiffs  ;  but 
he  gave  up  the  last  question. 

Mr.  Seivell  and  Co^^  were  counsel  for  the  defendants  Gay- 
non and  his  wife.  (2) 

(2)  The  only  entry  in  the  Register's  tiff  waiving  the  account  of  the  testa- 
book  is  an  order  of  dismissal  the  plain-    tors  personal  estate.. 


[    397  ] 


Case  207. 


CROSSLY  against  CLARE. 


In  Chancery, 
i^th  April,1761. 


[Lib.  Reg.  1760.  A.  fo.  286  b.] 


[S.  C.  5  Hill's 
MSS.,  639.  3 
Swanst.  320. 
in  note  2  Bro. 
C.  C.  229.  in 
note.] 

Devise  to  the 
descendants  of 
F,  I.  now  living 
in  or  about 
Seven-oaks, 
or  hereafter 
living  any- 
where else 
held  good.(l) 


Richard  Inge,  by  will  16th  September  17^4,  devised  his 
estate  at  Chilton  Park,  of  215/.  a-year,  to  defendants, 
Clare,  Lyddall,  and  Fitzwilliams,  for  their  lives,  and  of 
the  survivor;  and  after  their  deaths  he  gave  it  to  the  des- 
cendants, of  Francis  Ince,  now  living  in  and  about  Seven' 
oaks  in  Kent,  or  hereafter  living  anywhere  else,  to  be  sold, 
and  the  money  to  be  divided  equally  amongst  them,  and 
then  he  gave  4000/.  to  the  descendants  of  the  said  Francis 

(2) 


Ince,  in  the  same  words 


(1)  See  Butler  Y,  Stratton^  3  Bro.  C.    edition,  123.  133. 
C.  367.  see  1  Roper  on  Legacies,  third       (2)  The  devise  was  to  Clare  for  life 
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Bill  by  the  kindred  in  the  third  degree  against  the  trust-  Crossly 
€et!,  the  kindred  in  the  second  degree^  and  one  in  the  fourth  against 
decree,  which  last  was  born  after  the  will  was  made.  ^ 

°      '  Grandchild 

born  after  the  will,  not  entitiedo 

After  argument  at  Bar,  Sir  Thomas  Clarke,  Master  of 
the  Molls,  who  sat  for  the  Chancellor  : 

A  devise  to  descendants  at  large  had  been  good.  He  has 
added  a  description  of  such  as  he  intended  should  take, 
which  is  sufficiently  precise  and  certain.    Where  the  word  [Where  the 

relations''  is  used,  the  Court  has  no  other  rule  to  go  bv  "^.^^^  , 

.  o       w-    tions,   IS  used 

but  the  statute  of  distributions,  otherwise  the  devise  would  the  court  has 
be  void,  from  the  uncertanty  and  generality  of  the  term.       go  bj^'burthf 

statute  of  Distributions.  (3)  ] 

Where  the  devise  is  to  the  stock,  or  to  the  family,  the  1^^^^^^^  ^^''^^^ 
Court  confines  it  to  the  head  of  the  family  for  the  same  rea-  or  family  the 
son.  Chapman's  Case,  cited  in  Hob.  33.  2  Vern.  381.  court  confines 

^  ->  it  to  the  head 

of  the  family.  (4)  ] 

ft  would  be  unjust  in  this  case  to  confine  it  to  the  heirs  at 
law,  because  the  word  desce77dants  means  all  those  who  pro- 
ceeded from  his  bod)^,  and  therefore  both  the  grandchildren 
of  Francis  Lice  are  intitled  both  to  the  real  estate  and  the  ^-  Edgev.- 
4000/.  but  the  great-great-grandchild  being  born  after  the  ^^^^  "^^'"^^  ^' 
will  made,  is  excluded  by  the  words     now  living" 


and  after  his  decease  to  the  defendants 
Lyddall  and  Fitzwilliam^  for  their  lives 
and  for  the  life  of  the  survivor  and 
then  as  in  the  text.  The  decree  di- 
rected the  real  estate,  subject  to  the 
several  estates  for  life,  to  be  sold,  and 
declared  that  according  to  the  true 
construction  of  the  said  will  the  said 
plaintiffs  " Cro^^/c^,  &c.  the  said  grand- 
"  children  and  great-grand-cliildren  of 
"  the  said  testators  uncle  Francis  Ince^ 
"  were  entitled  to  the  money  to  arise 
"  from  the  sale  of  the  said  real  estate, 
"  and  also  to  the  said  legacy,  of 
"4,000/.  equally  to  be  divided  between 
"  them  as  tenant  in  common."  And  it 
was  ordered  that  the  same  be  divided 
into  seventeen  parts,  one  seventeenth 
to  be  paid,  &c.  &c.  The  arguments 
and  judgment  in  this  case  are  given 
more  fully  by  Mr.  SzDansfon  in  a  note 
to  his  reports,  3  Vol.  3  20.  from  a  manu- 
script report  of  the  case.  The  Edi- 
tor has  compared  the  note  given  by  IMr. 
Szcansion  with  a  note  in  Serg.  Hill's 
MSS.  5  Vol.  p.  039.  and  lind  they  cor- 
respond. 


(3)  See  Edge  v.  Salisburi/,  ante,  70, 
and  note  there. 

(4)  Chapman^s  case,  is  in  Dyer,  fo. 
333,  and  is  recognised  by  Lord  Hobart 
in  the  case  of  Fluwde?i  v,  Clarke^  Ilob. 
53,  and  in  the  case  of  Wright  v.  Atkins, 
17  Ves.  262.  Sir  W.  G^rant,  Master 
of  the  Rolls,  after  stating  that  he  did 
not  find  any  cases  in  contradiction  to  the 
proposition  in  Djjer  w.  Hobart,  decided 
that  under  a  devise  to  "  my  family"  of 
real  estate  the  devisor's  heir  at  law  takes 
as  persona  designafa,  and  see  the  case 
referred  to  by  Serjeant  IJej/zcood,  in 
Tkiouites  V.  Ober,  1  Taunt.  263.  See 
Ilarland  v.  Trigg,  1  I3ro.  C.  C.  and  the 
observations  on  that  case  in  }\  right  v. 
Atkins,  ub.  sup.  In  Grays  v.  Cofc- 
man,  9  Ves.  323,  it  was  said  by  Sir  J}\ 
Grant,  that  "  the  word  faniiljf  may 
according  to  the  context  have  dillVrent 
signiiications  in  dilh>rent  wills"  and  in 
that  case  held  that  it  meant  next  of  kin. 
and  see  MaclcrotJi  v.  Bacon ^  5  Ves.  1  bd. 
1\irner  &  Uuss.  154.  Doc  v.  Smith,  5 
M.  &  S.  126. 
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Case  208. 


LANCASTER  against  THORNTON. 


At  the  Rolls, 
5  th  May,  1761. 
On  Petition. 


[Lib.  Reg.  1760.  B.  fo.  266  a.] 


346^  ^  ^^^^  Bill  by  an  infant,  and  after  decree  prochein  amy  died  \  the 
Order  to  ap-  defendant  petitioned  that  the  plaintiff  might  name  a  new  pro- 
yrlTke^inaZy  ^^^^^  ^^H/  within  ten  days,  or  on  default,  that  it  might  be  re- 
in the  room  of  ferred  to  a  Master  to  appoint  a  proper  person.    His  Honour 

the  deceased  .  i     .  i  '  j 

prochein  amy.  having  scruples  upon  the  occasion,  a  precedent  was  laid  be- 
fore him,  of  Ludolph  v.  Saxby,  26th  March  1/42,  where 
Lord  Hardwicke,  upon  the  like  application  by  the  defen- 
dants, ordered,  without  directing  an  attendance  upon  the 
petition,  that  upon  the  plaintiff's  Clerk  in  Court  having  four 
days  notice  the  Master  should  appoint  a  new  prochein  amy. 
Upon  reading  this  precedent,  his  Honour  directed  an  at- 
Marchl— 22,  tendance  in  Court;  and  upon  the  petition  coming  on. 
Countess  of      and  the  precedent  being  produced,  made  the  like  order.  (1) 

Shelhurne,  &c. 

against  Lord  Inchiquin.  The  like  order  was  made  by  Sir  Thomas  Sewell,  on  the  precedent  of 
Ludolph  V.  Saxht/y  without  ordering  an  attendance.    The  prochein  amy  died  before  decree. 


(1)  The  petition  prayed  that  on  de- 
fault the  petitioners  might  be  at  liberty 
to  name  a  proper  person  and  not  for  a 
reference  to  the  Master;  and  it  was  or- 
dered that  the  plaintiff  on  or  before  the 
first  day  of  the  next  term  should  pro- 
cure a  person  to  be  appointed  his  next 
friend  in  the  room  of  him  or,  in  default 


thereof,  that  the  defendants  be  at  liberty 
to  set  up  or  name  a  proper  person  as  his 
next  friend.  See  Brady  v.  Sanford^  3 
Maddock  468.  Where  after  the  De- 
cree an  order  of  reference  to  the  Master 
to  appoint  a  new  next  friend  was  made 
on  motion  of  the  defendant. 


CASES  IN  CHANCERY.  398 


BODEN  against  WATSON.  Case  209. 

At  the  Rolls, 

•   25th  May, 

1761. 

Meliora  Boden,  by  will  16th  ^pril  17^8,  after  giving  se-  Devise  of  per- 
veral  annuities  and  legacies,  directed  her  house,  and  all  her      tife ;  and 
effects,  to  be  sold,  and  laid  out  in  the  funds,  for  Mr.  George  if  he  has  no 
Boden  (after  all  her  legacies  are  paid)  during  his  life,  and  Held,  he  took 
if  he  has  no  heirs,  to  his  sister  Mrs.  Jane  Watson,  fnte^estl""^^ 

Bill  by  Boden,  to  have  the  house  and  effects  sold,  and 
the  money  paid  to  him,  after  payment  of  the  legacies,  and 
securing  the  annuities. 

Q.  Whether  the  devise-over  to  the  defendant,  Mrs.  Wat- 
son, was  too  remote,  being  after  a  dying  without  heirs  gene- 
rally 5  and  the  case  of  Butterfield  v.  Butterfield,  12th  No- 
vember 1748,  was  cited  for  the  plaintiff. 

Devise  of  400/.  to  be  laid  out  for  his  son  Tempest  Butter-     |-  399  -j 
field  for  life,  and  after  to  the  lawful  heirs  of  his  body,  and 
if  he  should  die  without  heirs,  then  over. 

The  Master  of  the  Rolls  held  the  devise  over  to  be 
good ;  but  Lord  Hardwicke,  upon  appeal,  reversed  the  de- 
cree, on  the  authority  of  Lord  Beauclerk  v.  Dormer,  (1) 

On  the  other  side  it  was  argued.  That  the  Court  will  con- 
strue the  word  has  in  the  same  way  as  they  have  done  the 
word  have,  in  Target  v.  Grant,  (2)  and  other  cases;  and 
then  the  devise  over  will  be  good,  if  the  plaintiff  has  no 
child  at  his  death. 

It  was  also  argued.  That  it  is  a  contingent  devise  to  the 
children  of  the  plaintiff,  if  he  should  have  any,  and  if  not, 
then  to  the  defendant. 

His  Honour  took  it  up  on  the  last  Question,  and  said,  , 

A  t  torn  a/ - 

he  could  not  determine  it,  so  as  to  bind  the  children  of  the  Geiicmiy.iiaii, 
plaintiff,  in  case  he  should  have  any ;  and  therefore  declined  [  nrj"  ca/Ib^ 
giving  any  opinion,  but  ordered  a  general  account,  and  the  25)3.]  to  the  1st 
interest  of  the  residue  to  be  paid  to'  plaintiff  for  his  life,  Vuivcrslt,/  a/ 

Oxford  V. 
Clifton,  ante,  385,  as  to  2d  question. 


(1)  2  Atk.  309.  314. 


C2)  I  P.  Wms.  432. 
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BODEN 

against 
Watson. 


without  prejudice  to  the  question,  what  interest  he  takes  in 
the  personal  estate. 

V.  this  case  determined  by  Lord  Chancellor  upon  the 
cause  coming  on  to  be  heard  for  further  directions^  post,  p. 
478. 


Case  210.  D'AQUILA  against  LAMBERT, 


9th  June,  1761. 

[Lib.  Reg.  1760.  A.  fo.  S30.]- 


[S.  C.  2  Eden  The  plaintiff,  being  a  merchant  at  Leghorn,  bought  a  large 
^neev  Daw-  ^^^^^^^7  goods,  by  direction  of  defendant  Israeli,  who 
son,  in  Chan-    resided  in  Ensrland,  and  consigned  them  to  him,  and  drew 

eery,  22d  Feb. 

1743.  [1  Atk.  245.  S.  C.  4  Hill.  MSS.  77.]  Ex  parte  Clare,  31st  July,  1729.  Ex  parte  Franks^ 
22  July,  1736.  Mei'chant  consigns  goods  to  A.  in  England.  A.  becomes  insolvent.  The  con- 
signor may  stop  the  goods  at  any  time  before  they  get  into  A'^  hands.  (1) 


(1)  The  right  of  stoppage  in  transitu 
is  a  right  which  an  unpaid  vendor  or 
consignor  of  goods  has  to  stop  them  in 
their  passage  from  his  hands  to  the  pos- 
session of  a  vendee  or  consignee.  It 
has  been  laid  down  by  great  authority 
(though  not  confined  by  any  express 
decision)  that  unless  the  vendee  or  con- 
signee has  become  insolvent  this  right 
does  not  exist.  Per  Lord  Stowell,  Gon- 
stantia,  6  Rob.  Adm.  Ca.  327.  And  per 
Gibbs,  C.  J.,  1  Marsh,  327.  See 
Walley  v.  Montgomery^  3  East.  584. 
As  soon  as  the  vendee  or  consignee  has 
obtained  legal  possession  either  actual 
or  constructive  of  the  goods  the  right 
ceases,  see  per  Buller,  Just,  in  Ellis  v. 
Hunt^  3  T.  R.  469.  Foster  v.  Fr amp- 
ton,  6  B.  and  C.  108.  It  w&s formerly 
held  that  the  vendee  or  consignee  must 
have  actual  corporal  possession  of  the 
goods  to  destroy  the  right,  to  stop,  or  in 
other  words  to  put  an  end  to  the  tran- 
situs.  But  this  is  not  now  necessary, 
per  Lord  Kenyon  in  Wright  v.  Lawes, 
4  Esp.  82.  Lord  Ellenborough  in  Dixon 
V.  Baldwen,  5  East.  184,  see  Ellis  v. 


Hunt^  3  T.  R.  464. — any  exercise  of 
direct  ownership  by  the  vendee  would 
seem  sufficient.  Stokes  v.  KivierCy cited 
3  T.  R.  466.  &  3  East.  381.  Hunter  v. 
Beales,  cited  ib.  Wright  v.  Lawes,  4 
Esp.  82.  Stovelaw  v.  Hughes,  14  East 
308.unless  exercised  under  circumstances 
in  which  the  law  does  not  allow  the  pos- 
session of  the  vendee,  as  where  wine  is 
deposited  in  the  king's  cellar  till  duty 
paid  Nor  thy  v.  Field,  2  Esp.  613.  & 
see  Hoist  v.  Pownall,  1  Esp.  240.  S. 
C.  2B.  &P.  461.n.  And  in  case  of 
goods  shipped  it  has  been  held  that 
the  possession  of  the  vendee  must  be  at 
the  the  end  of  the  voyage :  not  for  in- 
stance whilst  under  quarantine.  Hoist 
V.  Pownall,  ub.  sup.  but  see  2  B.  &  P. 
461.  &  3  B.  &  P.  54.  &  Wright  v. 
Lawes,  4  Esp.  82.  The  chief  difficulty, 
in  cases  where  the  right  to  stop  in  transitu 
comes  in  question,  is  mostly  to  determine 
whether  the  possession  of  the  goods  by  an 
intermediate  person,  as  the  master  of  a 
ship,  carrier,  wharfinger,  or  packer,  to 
whom  they  have  been  delivered,  is  to 
be  considered  the  possession  of  the  yen- 
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bills  of  exchange  for  the  money.    The  bills  were  accepted  D'Aquila 

by  Israeli^  but  were  protested  for  non-payment,  on  Israeli  s  against 

becoming  insolvent,  and  making  a  composition  with  his  ere-  ambert. 
ditors,  and  assigning  his  effects  in  trust  for  them. 


dee  or  consignee;  with  respect  to  goods 
shipped  by  a  vendor  or  consignor,  it  has 
been  decided  that  if  A.  ship  goods  on 
board  a  general  ship  to  B.  by  his  order, 
A.  may  stop  them,  at  any  time,  before 
their  delivery.  Assignees  of  Burghall 
V.  Howard,  1  H.  B.  366.  n.  Fearon 
v.  Bowers,  ib.  in  n.  See  in  Coxe  v. 
Harden,  4  East.  218.  Wiseman  v. 
Varideput  2  Vern.  203.  So  if  they  be 
shipped,  on  board  a  vessel,  chartered 
by  the  consignee,  for  the  purpose  of 
fetching  the  goods  BothUnk  v.  Inglis, 
3  East.  381.  see  1  East  522.  So  if  the 
ship  be  chartered,  by  the  consignor,  on 
behalf  of  the  consignee,  Wally  v.  Mont- 
gomery,  3  East.  278.  But  contra  if 
shipped  on  board  vendees  own  ship. 
Ogle  V.  Atkinson,  1  Marshal,  331.  or 
on  board  a  ship  hired  by  him  for  a  long 
period  as  3  years  Kymer  v.  M'Taggart, 
cited  1  East  522.  Unless  the  shipment 
be  qualified  with  any  inconsistent  con- 
dition, as  that  they  are  to  be  delivered 
to  account  of  the  consignor.  Ogle  v.  At- 
kinson, ub.  sup.  Goods  delivered  to 

a  Wharjinger,  for  the  purpose  of  being 
forwarded  to  their  ulteriour  destination, 
may  be  stopped  in  his  hands.  Mills  v. 
Bale,  2  B.  &  P.  457.  Smith  v.  Goss, 
1  Camp.  282.  So  if  in  the  hands  of  a 
Packer,  for  a  like  purpose.  Hunt  v. 
Ward,  cited  3  T.  R.  467.  Loeschman 
V.  Williams,  4  Camp.  181.  Vint  contra 
if  the  wharf  or  warehouse,  &c.  where 
the  goods  are  deposited  though  not  the 
wharf  or  warehouse  of  the  vendee  or 
consignee  be  the  place  of  ultimate  deli- 
very in  their  transit  from  the  vendor  or 
consignor,  Noble  v.  Adams,  2  Marsh. 
366.  Leeds  v.  Wright,  3  Bos.  and  V. 
320.  Scott  V.  Petit,  3  B.  &  P.  320. 
Rowe  V.  Pickford,  8  Taunt  83.  Loesch- 
man V.  Williams,  4  Camp.  181.  Fos- 
ter V.  Frampton,  6  B.  &  C.  108.  or  if 
the  goods  are  to  wait  for  orders  from  the 
vendee  for  further  destination,  Dixon 
V.  Baldwcn,  5  East.  175.    Rozcc  v. 


Pickford,  8  Taunt.  89.  or  if  the  con- 
signee, before  the  goods  reach  their  ul- 
timate destination,  postpone  the  deli- 
very, Foster  V.  Frampton,  6  B.  &  C. 
108.     And  the  right  may  be  exer- 
cised though  the  goods  pass  through 
several  hands,  if  not  come  to  posses- 
sion of  the  vendee  or  consignee,  Miles 
V.  Ball,  2  Bos.  &  Pul.  457.  Stoke 
v.  La  Riviere,  cited  3  T.  R.  466.  &  5 
East  185.    Hunter  v.  Seal,  3  T.  R. 
466.  Hodgson  v.  Loy,  7  T.  R.  440. 
Dixon  V.  Baldwen,  5  East.  185.  But 
the  right  cannot  l3e  exercised  to  the 
prejudice  of  a  bona  fide  purchaser,  from 
the  vendee,  without  notice  that  the  goods 
are  unpaid  for.    Per  Justice  Buller  in 
his  judgment,  in  the  House  of  Lords,  in 
the  case  of  Lickbarrow  v.  Mason,  6 
East  21.  in  n.    Davis  v.  Reynolds^  4 
Camp.  267.   Per  Lord  Alvaney  in  Op- 
penheim  v.  Russel,  3  B.  &  P.  47.  Dick 
v.   Lumsden,  Peak.   N.  P.   C.  189. 
Davis  Y.  Reynolds,  1  Stark  115.  See 
Mr.  Eden's  note,  B.  Laws,  298.  Nor 
where  such  purchaser  has  the  bill  of 
lading  indorsed  to  him.  Stubey  v.  Hay- 
ward,  2  H.  B.  504.    LickbaiTow  v. 
Mason,  2  T.  R.  63.  1  H.  B.  357.  See 
Newsom  v.  Thornton,  6  East.  40.  43. 
in  Coxe  v.  Harden,  4  East.  217.  Con- 
tra Shaw  V.  Prescott,  1  Atk.  245.  nor 
where  such  purchaser  is  a  bona  fide 
purchaser  Jrom  a  factor,  Dick  v.  Lums- 
den, Peak.   N.  P.  C.  189.    Wright  v. 
Campbell,  4  Burr.  2040.    See  6  East. 
39.  41.     Contra  where  the  indorsment 
of  the  bill  of  lading  by  factor  is  by  way 
of  pledge,  Newsom   v.  Thoriifon,  6 
East.  17.  And  contra  in  case  of  indors- 
ment by  the  vendee,  to  his  factor,  for 
sale,  though  vendee  be  indebted  to  the 
factor,  Pullcn  v.  Thompson,  5  ]\L  &  S. 
350.  (as  to  sales  and  pledges  by  factor 
as  alfectedby  stat.  6.  Geo.  iv.  c.  94.  see 
note  to  Krugcr  v.  Wilcox^  ante,  252.) 
But  if  the  purcliase  from  the  consignee 
be  afl'ectcd  with  fraud  or  collusion  the 
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D'Aquila       '^^^  goods  arrived  at  the  port  of  London,  and  the  agent 
against      for  the  consignor,  and  the  agent  for  the  creditors,  severally 
Lambert,    applied  to  the  Captain  for  the  goods,  but  he  refused  to  de- 
L       J     liver  them  till  the  right  was  settled. 

Bill  by  plaintiff  to  have  the  goods  delivered. 
It  vras  argued  for  the  plaintiff.  That  the  consignor  may 
stop  the  goods  at  any  time  before  they  get  into  the  hands  of 


consignor's  right  to  stop  in  transitu  will 
not  be  destroyed.  Solomons  v.  Nissen, 
2  T.  R.  674.  See  in  firming  v.  Brown^ 
9  East  513.  as  where  the  purchaser  has 
notice  of  the  insolvency  of  the  consignee, 
Vertue  v.  Jewell^  4  Camp.  31.  But 
the  mere  circumstance  of  the  purchaser 
knowing,  that  the  goods  have  been  only 
paid  for,  by  acceptances  not  yet  due^  will 
not  preserve  the  consignors  right  to  stop 
the  goods,  Cuming  v.  Brown^  9  East 
513.  The  right  of  the  consignor  to  stop 
the  goods  is  destroyed,  by  delivery  of 
part  under  an  entire  contract,  Hammond 
V.  Anderson^  1  B  &  P.  New  Rep.  69. 
Stuhey  v.  Heyward^  2  H.  B.  504.  Per 
Lord  Erskine,  in  Exparte  Gwynne^  12 
Ves.  383.  See  Hanson  v.  Meyer^  6  East. 
626,  in  Crawshay  v.  Eades,  1  B.  &  C. 
183.  Fosterv.  Frampton,  6  B.  &  C.108. 
So  by  an  order  from  vendor,  to  whar- 
finger, to  deliver  to  the  vendee.  Har- 
man  v.  Anderson^  2  Camp.  N.  P.  243. 
See  Whitehouse  v.  Frosty  12  East.  614. 
&  Hawes  v.  Watson,  2  B.  &  C.  540. 
unless  something  more  is  to  be  done 
before  delivery,  as  to  weigh  and  deliver 
Busk  V.  Davis,   2  Maul.  &  S.  397. 
Hanson  v.  Meyer,  6  East  614.  Wallace 
V.  Breeds^  13  East  522.  See  Shipley  v. 
Davis,  1  Marsh.  252.  Withers  v.  Lys, 
4  Camp.  237.    Rugg  v.  Minett,  11 
East  210.  Zaguire  v.  Furnel,  2  Camp. 
240.    So  the  right  will  be  destroyed 
though  the  goods  remain  in  the  ware- 
house of  the  vendor;  if  vendee  pay  rent 
for  them.  Hurry  y.  Mangles,  1  Camp. 
452.  But  the  right  will  not  be  de- 
stroyed by  part  payment  of  the  purchase 
money.    Hodgson  v.  Loy,  7  T.  R.  440. 
nor  by  acceptance  of  bills,  by  vendee  or 
factor,  for  the  whole  amount,  Kinloch  v. 
Craig,  3  T.  R.  119.  Nor  can  it  be  di- 
vested by  the  act  of  a  creditor  of  the 


vendee,  as  by  attachment  out  of  Lord 
Mayor's  court,  Smith  v.  Goss,  1  Camp. 
284.  See  Stokes  v.  La  Riviere,  cited 
3  T.  R.  466.  and  see  per  Lord  Al- 
vaney,  in  Oppenheim  v.  Russell,  3  B. 
&  P.  48.  Nor  by  the  claim  of  the  car- 
rier for  his  general  balance  due  from 
vendee,  Oppenheim  v.  Russell,  3  B.  & 
P.  42.  And  see  in  Smith  v.  Goss,  1 
Camp.  284.  The  right  may  be  exer- 
cised by  a  consignor  of  goods  for  sale,  on 
joint  account,  of  himself,  and  consignee, 

  v.  Thornton,  6  East  17.  or 

by  a  person  to  whom  a  bond  jide  trans- 
fer of  the  bill  of  lading  has  been  made, 
Monson  v.  Gray,  6  Moor  486.  But 
not  by  consignor  who  has  transmitted  a 
bill  of  lading  to  consignee  to  indemnify 
against  acceptances  or  the  like,  till  the 
object  is  satisfied,  Haille  v.  Smith,  1  B. 

6  P.  563.  Nor  by  a  mere  surety  for 
price  of  the  goods — as  by  a  third  person 
under  acceptances  for  the  value  Skiffen 
V.  Wray,  6  East.  371.  Actual  posses- 
sion by  the  consignor  or  vendor  is  not 
necessary  for  the  exercise  of  this  right^ 
a  claim  or  notice  to  the  person  in  whose 
hands  the  goods  are,  is  sufficient.  Per 
Lord  Kenyon  in  Northey,  v.  Field, 
2  Esp.  613.    See  Fearon  v.  Bowers, 

1  H.  B.  365.  in  note,  Ellis  v.  Hunt,  3 
T.  R.  464.  Mills  v.  Ball,  1  B.  &  P. 
457.  Oppenheim  v.  Russell,  3  B.  & 
P.  42.  And  if  after  such  notice  they 
are  delivered  to  the  vendee,  the  vendor 
may  recover  them  back.  Litt  v.  Cowley, 

7  Taunt.  169.  2  Marsh.  457..  S.  C.  It 
was  said  by  Lord  Eldon  in  Goodhart 
V.  Lowe,  that  there  was  no  instance  of 
stopping  in  transitu  by  a  bill  in  equity. 

2  Jac.  &  W.  351.  See  Wood  v. 

Jones,  7  D.  &  Ry.  126.  Hawes  v. 
Watson,  Ry.  &  Moody,  p.  6.  and  note 
(«),  p.  10.  there. 
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the  consignee^  in  case  the  consignee  is  in  such  circumstan-  D'Aquila 

ces  as  not  to  be  able  to  pay  for  them.    And  several  cases  j^f^^^rj^ 

were  cited.    Wiseman  v.  Fandeput,  2  Vern.  203.  and  ex 

parte  Wilkinson,  in  Chancery  21st  March  1755.  Wines 

consigned  from  Lisbon  to  a  merchant  in  London.  The 

wines  were  brought  to  Lynne,  and  the  consignee  becoming 

bankrupt,  the  agent  for  the  consignor  stopped  the  wines 

there ;  and  held,  he  might  do  so  at  any  time  before  they  got 

into  the  hands  of  the  consignee;  and  that  case  was  said 

to  differ  from  Wiseman  v.  Fandeput,  as  the  consignee  run 

a  greater  risk,  by  reason  of  the  voyage.    But  Lord  Hard- 

wicke  said.  As  there  was  no  possession  in  the  bankrupt,  no 

appearance  of  credit  on  the  goods,  nor  any  payment  made, 

the  agent  had  a  right  to  stop  them. 

On  the  other  side  it  was  argued,  That  the  legal  right  was 
clearly  in  the  consignee.  That  the  delivery  and  possession 
were  material  circumstances  in  all  cases  of  this  kind.  That 
the  goods  having  been  delivered  to  the  Captain,  he  was  bound 
in  point  of  law  to  answer  them  to  the  consignee.  If  they 
were  lost  in  the  voyage,  it  was  the  loss  of  the  consignee. 
And  the  case  of  Evans  v.  Martlet,  in  1  Lord  Raym.  was 
cited  for  that  purpose.  That  whatever  determination  the 
Court  has  made  upon  particular  circumstances,  it  has  never 
declared,  on  a  general  case,  that  the  consignor  has  a  right 
to  stop  the  goods  at  the  delivering  port,  and  in  a  case  where 
there  was  no  commission  of  bankruptcy,  but  only  a  trust 
deed  for  creditors,  as  in  the  present  case.  That  the  present 
case  differed  from  Wiseman  v.  Vamleput,  in  respect  that 
the  goods  were  stopped  in  that  case  before  the  voyage  began. 
That  there  are  no  equitable  circumstances  here  to  induce 
the  Court  to  act  against  the  legal  right. 

Lord  Henjley,  Chancellor:  [  401  ] 

This  is  a  question  of  extent  and  consequence  in  trade.  If 
it  had  been  res  integra,  1  should  have  required  a  more  ex- 
tensive argument,  and  taken  time  to  consider;  but  it  is  not 
a  case  of  difliculty.  Has  been  settled  by  several  determina- 
tions, which  have  been  universally  approved  of  by  mer- 
chants. The  plaintiff  is  substantially  to  be  considered  as  a 
merchant  selling  goods  to  Israeli,  The  case  of  Wilhinson 
is  in  point.  It  was  determined,  on  solid  reasons,  that  the 
goods  of  one  man  should  not  be  applied  in  payment  of  ano- 
ther man's  debts. 

Decree  goods  to  be  delivered  to  plaintiff. 
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[Lib.  Reg.  1760.  A.  fol.  432  a.] 


Case  ^11.  HAMBLING  against  LISTER.  (1) 

12th  and  13th  ,  

June,  1761. 

[S.  C.  2  Hill. 

MSS.  432.]   

Adebt  speci-   ELIZABETH,  the  wife  of  Lee,  being  intitled  to  840/. 

fically  devised,  .  i     i  mi 

and  afterwards  lent  iipon  mortgage,  m  trustees  names,  made  her  will  pur- 
therft^S'an^^"  suant  to  a  power  for  that  purpose;  and  gave  to  defendant 
ademption?  is  Gihhons  100/.  to  be  paid  by  the  trustees  out  of  the  mort- 

a  question  of  i^ui,  'j  j 

intention.  If  gage  money,  as  soon  as  the  same  should  be  received ;  and 
no  account  can  n^ave  to  plaintiff  100/.  more,  to  be  paid  out  of  the  said  mort- 

be  given  why     o  a  ^  x  ^ 

it  was  called  gage,  when  the  same  should  be  received  ;  and  directed  the 
\dse^^ff'an^ac-  ^^^^^^^^  to  place  Other  200/.  in  their  names,  at  interest,  out 
count  can  be  of  the  Said  mortgage  money,  when  received,  for  the  benefit 
caIe"'itYs"not^  niece  Elizabeth  Martin. 

an  ademption.  After  making  the  will,  there  was  a  considerable  arrear  of 
interest  upon  the  mortgage ;  and  the  principal  and  interest 
amounting  to  1,240/.  Mrs.  Lee  agreed  to  a  composition,  and 
accepted  1,000/.  for  the  whole  that  was  due  and  within  a 
small  space  of  time  afterwards,  laid  out  the  money  which 
she  so  received  on  other  securities. 

Bill  by  plaintiff,  to  be  paid  the  100/.  out  of  Mrs.  Lee's 
assets. 

Q.  Whether  the  receiving  the  mortgage  money  was  an 
ademption  ? 
[  402  ]        Master  OF  THE  Rolls  i 

Specific  legacies  differ  from  pecuniary  legacies,  both  with 
respect  to  advantage  and  disadvantage,  as  in  the  common 
cases  put.    In  Vandemour  v.  Reeves  (reported  in  Lucas,) 
Lord  Macclesfield  determined,  that  a  specific  legacy  taken 
[An  al'en  f        execution  should  not  be  answered  out  of  assets, 
of  a  legacy,  is'^     An  alienation  of  a  legacy,  if  there  is  nothing  else  in  the 
t£n  ]^"^^"       ^^^^^  ademption,  and  equity  will  not  set  it  up  again. 

[But  there  The  inference  I  draw  from  the  cases  is,  that  there  must  be 
dication  of"  Indication  of  change  of  mind  to  work  an  ademption.  A 

change  of  mind  debt  given  Specifically,  and  called  in,  and  no  account  ap- 

to  work  an  o  r  ^  r 

ademption.] 

[A  debt  given  specifically,  and  called  in,  is  an  ademption  ;  but  if  any  account  is  given  why 
it  is  called  in,  it  is  otherwise.  (2)] 

(1)  See  what  is  said  of  this  case,    13  Ves.  336. 
by  Sir        G^raw^in  TVoodv,Penoi/re,       (2)  In  considering  whether  in  any 
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pears  why  it  was  called  in,  is  an  ademption  ;  but  if  any  ac-    H  ambling 

count  is  given,  it  is  otherwise.    It  is  the  intention  that  against 

governs.    It  was  so  in  the  Roman  law.    Just.  Inst.  2.  20. 

12.  is  full  in  point.    The  receiving  the  money  in  the  present 

case  is  accounted  for  :  the  debt  was  increased  from  840/.  to 

1,250/. :  it  was  in  so  much  danger,  that  the  testator  took 

1,000/.  for  it. 

I  do  not  a^ree  to  the  distinction  taken  in  some  of  the  [There  Is  no 

°  ground  for  the 

cases,  between  voluntary  payment  and  being  called  in,  as  laid  distinction  be- 
down  generally.    It  was  denied  by  Lord  Macclesfield  in  the  ^rr^anYcom-' 
case  of  Lord  Thomond  and  Earl  of  Suffolk;  by  Lord  King^  puisory  pay- 
in  Ford  V.  Fleming,  2  Wms.  (469.);  and  by  Lord  Talbot,  ^WmfL. 
in  Ashton  v.  Ashton,  3  Wms.  384.    I  do  not  go  so  far  as  [if  it  is  proved 
Lord  Talbot  did  in  the  last  case,  and  say,  that  the  calling  in  ^aHedtn  wiTr 
a  debt  by  the  testator  is  not  an  ademption,  because  it  might  any  other  in- 
be  from  an  apprehension  of  such  debt  being  in  danger;  but  adeem^The" 
if  there  is  proof  that  it  was  called  in  for  any  other  reason  calling  it  in 
than  from  an  intention  to  adeem,  I  think  it  is  not  an  tiono(4)] 
ademption. 

Decree  the  100/.  and  interest  to  be  paid  out  of  the 
money  ,  which  was  received  in,  and  laid  out  on  other  se- 
curities. (5) 


case,  a  legacy  has  or  has  not  been 
adeemed,  it  may  be  laid  down  as  a  ge- 
neral principle,  if  the  legacy  be  specific, 
and  the  subject  of  the  gift  do  not  remain 
in  specie  at  the  death  of  the  testator, 
the  gift  is  gone ;  if,  however,  the  le- 
gacy is  not  specific,  but  what  is  called 
in  the  civil  law  demonstrative^  that  is  a 
general  pecuniary  legacy,  with  a  parti- 
cular security,  it  will  not  be  adeemed, 
though  the  fund  or  security  on  which 
it  is  charged,  has  ceased  to  exist  at  the 
death  of  the  testator.  See  Barker  v. 
Rai/ner,  5  Madd.  216.  The  true  ques- 
tion, in  each  case,  therefore,  seems  to 
be,  whether  the  legacy  is  specific  or 
demonstrative.  See  Stanlei/  v.  Potter, 
2  Cox  182.  Earl  Thomond  v.  Earl  of 
Suffolk,  1  P.  Wm.  6th  edit.  p.  464.  and 
note  there.  In  Stanley  v.  Potter,  2 
Cox  180.  Rider  v.  Wager,  2  P.  Wms. 
329.  Chazoorth  v.  Beech,  4  Vcs.  555. 
Innes  v.  Johnson,  lb.  568.  Fryer  v. 
Morris,  9  Ves.  360.  Barker  v.  Ray  ncr, 
5  Madd.  208.,  the  legacies  were  spe- 


cific. In  Coleman  v.  Coleman,  2  Ves. 
jun.  639.  Roberts  v.  Pocock,  4  Ves. 
150.  Kirby  V.  Potter,  lb.  74S.  Ray^ 
inond  V.  Brodbelt,  5  Ves.  199.  Le 
Grice  v.  Finch,  3  Mer.  50.  they  were 

demonstrative.  See  Rider  v.  Wager, 

2  Ves.  328.  See  Ellis  v.  Walker, 

ante,  p.  311.  Attorney -General  v. 
Parkin^  post.  566.  Bronsdon  \.  Winter, 
ante,  p.  57. 

(3)  See  the  cases  in  the  text,  and 
see  Asburner  v.  M'Guire,  2  Bro.  C.  C. 
108.  Badrick  v.  Stevens,  3  Bro.  C.  C. 
431.  Stanley  v.  Potter,  2  Cox  180. 
Lines  V.  Johnson,  4  Ves.  574.  Fryer 
V.  Morris^  9  Ves.  360. 

(4)  But  sec  Iliimphrcys  v.  Hum- 
phreys^ 2  Cox  184.  Barker  V.  Ray ner, 
5  Madd.  208.  See  in  Attorney-General 
V.  Parkin,  post.  568. 

(5)  Decree  —  ''Declare,  that  the 
"  acts  done  by  the  said  testatrix,  in 
"  compounding  for  and  receiving  the 
"  money  due  on  tlie  said  mortgage,  and 

in  employing  and  placing  out  a  part 
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of  the  same  again,  partly  by  a  loan 
on  bonds  to  the  said  ^S*.  B.  and  J,  M., 
and  partly  in  discharge  of  two  mort- 
gages  on  her  real  estate,  do  not  amount 
to  an  ademption  of  the  said  legacy 
of  100/.  payable  out  of  the  money 


due  on  the  said  William  Waifs  mort- 
gage,  but  that  so  much  of  the  mo- 
ney  received  in  and  laid  out  again 
"  by  the  said  testatrix  is  still  to  be  con- 
sidered  as  a  fund  for  the  satisfaction 
of  the  said  legacy." 


Case  212. 
[  403  ] 

At  the  Rolls, 
15tli  June, 
1761. 

[S.  C.  2  Hill. 
MSS.  433.] 


DODSLEY  against  KINNERSLEY. 


[No  Entry.] 


A  fair  abridg- 
ment is  not  pi 
racy.(l) 

An  abstract 
published  in 
Annual  Re- 
gister or  Ma- 
gazine held 
not  piracy, 
especially  as 


The  plaintiffs,  as  assignees  of  Samuel  Johnson^  the  author, 
published  a  book  intituled  The  Prince  of  Abyssinia,  a 
Tale"  consisting  of  two  volumes.  The  defendant  printed 
part  of  the  narrative  in  the  Grand  Magazine  of  Magazines, 
but  left  out  all  the  reflections.  Bill  for  an  injunction  to  re- 
strain the  defendant  from  printing,  &c.  and  for  an  account  of 
the  profits  made  by  having  printed. 

the  author  himself  has  published  extracts  in  a  periodical  paper. 

Upon  filing  the  bill,  a  motion  was  made  for  an  injunction; 
but  Lord  Keeper  Henley  refused  it,  doubting  whether  it  was 
such  a  book  as  the  stat.  Q.  Anne  intended  to  protect :  and 
now  the  cause  coming  on  to  be  heard,  the  plaintiffs  gave  up 
the  account,  and  only  prayed  an  injunction. 

It  did  not  appear  exactly,  how  much  was  printed  in  the 
Magazine  ;  but  Mr.  Tonson  and  two  other  booksellers  were 
examined  for  the  plaintiffs,  who  spoke  in  general,  that  the 
sale  of  the  book  was  prejudiced  by  its  being  printed  in  the 
Magazine;  and  Mr.  Tonson  conjectured,  that  about  two- 


(1)  See  Bell  v.  Walker,  1  Bro.  C.  C. 
451.  Gyles  v.  Wilcox,  2  Atk.  143.  S.  C. 
5  Hill.  MSS.  41.  But  the  abridgment 
must  be  a  fair  one,  and  not  a  colourable 
shortening  of  the  work ;  see  the  above 
cases,  and  Butterworth  v.  Robinson,  5 
Ves.  709.  See  17  Ves.  424.  Pinnock 
v.  Rose,  2  Bro.  85.  in  note  ed.  Belt. 
Longman  v.  Winchester,  16  Ves.  269. 


Matthewson  v.  Stockdale,  12  Ves.  270. 
Whitingham  v.  Wooler,  2Swanst.428. 
An  action  will  lie  for  a  servile  imitation 
of  parts  of  a  book,  though  other  parts  of 
the  book  are  different.  Truster  v.  Mur- 
ray, 1  East.  363.  n.  See  Macklin  v. 
Richardson,  post.  694.  Thompson  v. 
Stanhope,  post.  737.  Jeffreys  v.  Bald- 
win, ante,  164. 
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thirds  of  the  book  was  printed  in  the  Magazine ;  but  it  ap-  Dodsley 
peared  clearly,  that  he  deposed  relating  to  the  whole  work,  KkTners- 
the  second  as  well  as  the  first  volume  ;  whereas  only  part  of  ley. 
the  first  volume  was  printed  in  the  Magazine  when  the  bill 
was  filed  (though  great  part  of  the  second  volume  was 
printed  afterwards);  and  according  to  the  passages  marked, 
not  above  one-tenth  part  of  it  was  printed. 

On  the  part  of  the  defendant,  evidence  was  read,  that  it  is 
usual  to  print  extracts  of  new  books  in  Magazines,  &c. 
without  asking  leave  of  the  authors.  That  it  is  often  done 
at  the  request  of  the  author,  as  being  a  means  to  help  the 
sale  of  the  book.  That  the  plaintiffs  published  a  larger  ex- 
tract of  this  very  book  in  the  Annual  Register,  Also,  that 
the  plaintiffs  published  an  extract  of  it  in  the  newspaper 
called  the  Chronicle^  in  April,  1759,  before  the  extract  ivas 
published  by  the  defendant  in  the  Magazine,  of  which  paper  [  404  ] 
the-  plaintiffs  with  others  are  proprietors.  Also,  that  the 
plaintiffs  published  in  the  same  paper  Mr.  Miller  s  method 
of  cultivating  madder,  which  was  before  published  by  him  in 
a  quarto  pamphlet. 

After  argument  at  bar.  Sir  Thomas  Clarke,  Master  of 
the  Rolls  : 

If  this  was  a  recent  matter,  it  would  be  of  great  import- 
ance to  the  public  in  general,  to  learning  in  general,  and  to 
trade  and  commerce ;  but  the  subject  matter  of  this  suit  has 
been  so  often  before  the  Court  upon  other  occasions,  that 
when  a  case  of  this  kind  comes  to  be  litigated,  little  more  is 
necessary  than  to  see  whether  it  is  adapted  to  the  rules  and 
principles  before  laid  down. 

Three  questions  have  been  made  : 

1st.  Whether  the  plaintiff  has  acquired  such  a  property  as 
can  be  infringed  ? 

2d.  Whether  it  has  been  infringed  ? 

3d.  Whether  the  application  is  proper  to  this  Court  ? 

As  to  the  first  question.  It  is  not  necessary  to  determine 
whether  authors  had  a  property  in  their  works  before  the 
statute  of  Queen  Anne.  (2)  If  they  had  not,  it  was  a  re- 
proach to  the  law.  Nor  is  it  material  to  determine,  whether 
they  have  a  property  after  the  determination  of  fourteen 
years.  That  question  is  now  depending  before  the  Court  of 
King's  Bench,  and  seems  to  be  the  same  with  the  former. 


C2)  See  in  Macklin  v.  Bkhardsofi,  post.  695. 
2  k 
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DoDSLEY  Q.  Whether  this  is  such  a  book  as  the  legislature  intends 
against  to  secure  the  property  of  ?  (3)  This  Court  has  protected  books 
iNNERs-    ^i^j^j^  ^gll  (jggerve  it;  as  Iloyles  Games  of 


LEY. 


Whist^  &c.  But  I  would  not  be  understood  to  give  any  opi- 
nion on  this  question  ;  for  I  shall  determine  this  case  upon 
the  next  question,  which  is.  Whether  there  has  been  any  in- 
fringement of  property  ?  This  is  a  very  good,  elegant,  and 
useful  book.  The  title  may  draw  in  persons  to  look  into  it, 
which  perhaps  they  would  not  do  if  it  had  a  graver  title. 
[  405  ]  It  was  insisted  for  the  defendant,  that  what  was  printed  in 
the  Magazine  was  a  fair  abridgment,  and,  as  such,  not  a 
piracy.  No  certain  line  can  be  drawn,  to  distinguish  a  fair 
abridgment ;  but  every  case  must  depend  on  its  own  cir- 
cumstances. It  w^as  said  to  be  a  piracy,  and  not  a  fair 
abridgment :  ]  st.  From  the  quantity  of  it  which  was  printed. 
2d.  Because  it  was  done  in  such  a  way,  as  not  to  recommend 
the  book,  but  quite  the  contrary ;  by  printing  only  the  nar- 
rative, and  leaving  out  ail  the  moral  and  useful  reflections. 

As  to  the  first.  The  Court  upon  these  occasions  contents 
itself  by  looking  into  the  passages  marked.  In  Tonson  v. 
Walker, {A)  25th  April,  1753,  Merchant  had  added  only 
twenty-eight  notes  to  fifteen  hundred;  and  held  evasive. 
In  that  case,  the  Court  admitted  a  fair  abridgment  not  to  be 
piracy ;  for,  otherwise,  every  body  must  buy  the  whole  work. 
See  whether  this  is  an  elusory  abridgment.  The  Court  must 
take  notice  of  the  springs  flowing  from  trade  3  and  though 
they  cannot  regard  customs  of  trade  as  binding,  yet  will 
consider  the  consequences  of  them.  (5) 

Upon  the  first  objection.  It  does  not  appear  that  one- 
tenth  part  of  the  first  volume  has  been  abstracted. 

2d.  With  respect  to  the  prejudice.  Consider  it  upon  the 
custom  and  usage.  The  nature  of  annual  registers,  maga- 
zines, &c.  is  to  give  an  abstract  or  analysis  of  authors  :  and 
though  it  was  said,  that  the  plaintiffs  having  printed  an  ab- 
stract of  the  work  does  not  entitle  other  persons  to  do  so  ; 
and  that  the  proving  that  the  plaintiffs  have  printed  other 
people's  work,  is  only  recrimination,  and  no  good  defence ; 


(3)  The  Court  will  not  give  an  in-  Ves.  1.    See  Southey  v.  Sherwood^  2 

junction  or  account  upon  a  publication  Mer.  437.   m  Thorpe  v.  Macauleyy 

of  such  a  nature  that  an  action  could  5  Madd.  224. 

not  be  maintained  for  the  invasion  of  (4)  3  Swanst.  672. 

the  property.  Wakott  v.   Walker^  7  (5)  See  Hogg  v.  Kirby^  8  Ves.  222. 
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yet  it  proves  the  custom  and  usage.  It  is  proved,  that  Mil-  Dodsley 
lers  book  contains  thirty-eight  folios,  and  that  twenty-four  j^^^^"^^^ 
folios  were  printed  in  the  abstract.  ^^^^ 

I  cannot  enter  into  goodness  or  badness  of  the  abstract. 
It  may  serve  the  end  of  an  advertisement.  In  general,  it 
tends  to  the  advantage  of  the  author,  if  the  composition  is 
good ;  if  it  is  not,  it  cannot  be  libelled.  What  I  materially 
rely  upon  is,  that  it  could  not  tend  to  prejudice  the  plain- 
tiffs, when  they  had  before  published  an  abstract  of  the  work 
in  the  London  Chronicle,  If  I  was  to  determine  this  to  be  [  406  ] 
elusory,  I  must  hold  every  abridgment  to  be  so  and  that, 
from  its  extensive  consequence,  would  prejudice  the  plain- 
tiffs. 

3dly.  I  would  have  it  understood,  that  there  is  no  im- 
propriety in  the  application  to  this  Court.    The  method  of 
proceeding  in  these  cases  has  been  changed.    Formerly,  in  [Formerly  in 
the  case  of  a  patentee,  on  opening  the  case,  the  party  was  pa^ty^v^^s"^ 
sent  to  law  to  establish  his  right,  and  then  came  back  for  an  first  sent  to  law 
account.  (6)    But  I  know  of  no  case  which  determined  the  J^gi^tj 
property  of  an  author  before  the  statute.    The  old  practice 
was  like  the  case  of  agreements  before  Lord  Somers'  time  : 
the  party  was  sent  to  law,  and  if  he  recovered  any  thing  by 
way  of  damages,  this  Court  entertained  the  suit.    I  repeat 
it,  that  I  would  be  understood  to  give  no  opinion  whether 
this  book  is  within  the  protection  of  the  statute. 

Dismiss  plaintiffs'  bill  without  costs;  but  in  case  they 
should  proceed  against  the  defendants  at  law,  then  defend- 
ants to  be  at  liberty  to  apply  with  respect-  to  the  costs  of 
this  suit. 


(6)  1  Yes.  jun.  330.  Where  there 
has  been  any  k^ngth  of  exclusive  enjoy- 
ment under  a  patent,  an  injunction  will 
be  granted  without  requiring  the  pre- 
vious establishment  of  the  right  at  law. 
Contrciy  where  the  patent  is  recent. 


JJill  v.  Thompson,  3  Mer.  624.  Jlar- 
mer  v.  Phiie^  14  Ves.  131.  Bolton  v. 
Bull,  3  Ves.  140.  and  see  Prodgers  v. 
Phruzicr,  1  Vern.  137.  Jlkks  v. 
Raincocky  2  Dick.  647. 


\ 
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Case  21 3.  BROOKS,  Infant,  against  OLIVER. 

At  tlie  Rolls,   

by  consent,  ,   „  .  „ 

17th  June,  [Lib.  Reg.  1760.  A.  fo.  392  a.] 

1701. 


The  acting       pLAiNTiFF  bein^  intitled  to  a  very  lai'ffe  real  estate  in  An- 

executor,  to        ,  °  ,  . 

whom  the  pro-  tigua,  and  to  a  personal  estate  there  and  m  England^  under 
tlTteUAnti-ua  ^he  will  of  \_Jonas  Loiigforc^^hvowght  his  bill  against  de- 
belonging  to  fendant  Oliver  and  others  for  an  account;  and  it  was  prayed 
condgnedrwas  ^^^^  Olwev,  who  was  the  Only  acting  executor  and  trustee 
directed  to  ac-  in  EnQ'land.  and  to  whom  the  produce  of  the  estate  in  An- 

count  annually     .        *^  •       i    i       n      t        •  o  ^  •  i 

by  affidavit.  tigua  was  remitted,  by  the  directions  ot  the  testator,  might 
account  annually  by  affidavit,  instead  of  the  usual  way,  which 
it  was  said  would  be  a  great  saving  to  the  infant's  estate ; 
and  a  precedent  of  such  a  decree  was  produced  in  the  case  of 
Blair  v.  Drake, {\)  11th  February,  1755,  where  hordHard- 
wicke  directed,  that  the  defendant's  Drake  and  Long  should 
account  for  the  estate  and  effects  of  the  plaintiff  Blair,  the 
infant:  and  as  often  as  any  sum  or  sums  belonging  to  the 
plaintiff,  the  infant,  should  come  to  their  hands,  by  con- 
[  407  ]  sigriment  of  effects  or  remittance  of  money,  it  was  further 
ordered,  that  the  same  be  ascertained  by  the  affidavit  of  the 
said  defendants ;  and  that,  after  all  just  allowances  deducted 
thereout,  the  defendants  do  pay  the  clear  surplus  of  what 
shall  so  come  to  their  hands,  by  consignment  or  remittance, 
into  the  Bank,  with  the  privity  of  the  Accountant- General, 
&c.  Thereupon  his  Honour  made  the  like  decree,  with  this 
addition,  "  at  the  instance  of  the  plaintiff,''  and  by  directing 
the  account  annually. 

(1)  Lib.  Reg.  1754  a.  fo.  189.  this  the  order  in  the  principal  case  is  also 
case  is  correctly  stated  in  the  text,  and  correct. 
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WHITAKER  cr^ttm^^  RUSH.  Case  214. 


At  the  Rolls, 

[Lib.  Reg.  1760.  B.  fo.  250.  b.]  2(ith  June, 

^  ^  ^  1761. 


Sir  John  Rush,  by  his  will,  gave  400/.  to  his  son  John  A  debt  cannot 
Rush,  and  gave  the  rest  of  his  estate  to  his  son  SOilllUely  and  ao-ainst  an- 
made  him  executor.  «^her,  if  they 

are  in  cliiier- 

John  assigned  over  the  legacy  to  the  plaintiff.  eut  rights,  (i) 

Bill  for  payment  of  the  400/.  and  interest.  The  defendant 
said,  that  John  was  indebted  to  him  on  a  partnership  account, 
and  for  money  lent,  and  insisted  on  not  being  obliged  to  pay 
to  the  plaintiff  more  than  what  should  be  due  on  the  balance 
of  accounts.  (2) 

Sir  Thomas  Clarke,  Master  of  the  Rolls,  having  taken 
time  to  consider  of  it,  gave  his  opinion : 

General  Question.  Whether  the  defendant  has  a  right  to 
deduct  the  money  due  to  him  out  of  the  legacy  ? 

See  how  the  law  stands,  where  mutual  demands  between 
parties  in  their  own  right. 

It  was  a  rule  of  justice,  to  set  one  debt  off  against  another, 
in  the  Roman  law.  Dig.  I.  16.  Tit,  2d.  de  Compensatione. 
That  rule  did  not  prevail  in  England  for  many  years.  The 
dealings  between  bankrupts  and  other  persons  first  gave  occa- 
sion to  its  being  introduced  in  England  by  stat.  5  G.  2.  c  30. 
S.28.  (3) 


(1)  The  devise  was  to  Robert  Rush, 
and  Samuel,  against  whom  the  bill  was 
filed.  The  plaintiffs  were  assignees, 
under  a  deed  of  trust  for  payment  of 
Robert  Rushs  debts ;  Samuel,  by  his 
answer,  stated  that  both  before  and  sub- 
sequently to  the  assignment  he  had 
advanced  Robert  Rush  several  sums  of 
money,  which  were  unpaid,  and  tliat  he 
had  become  jointly  bound  with  him  for 
the  payment  of  other  sums,  which  he 
should  be  obliged  to  pay,  exceeding  the 
sum  of  400/:  and  that  he  subsequently 
had  a  right  to  set  of  the  money  so  due 
U)  him.  Decree  declared  the  plaintilVs 
*Mititled  to  receive  satisfaction  for  the 

1 


said  Legacy  of  400/,  with  interest  from 
the  defendant,  Samuel  Rush  ;  and 
directed  that  he  should  pay  them  their 
costs  of  the  suit  to  be  taxed. 

(2)  See  Bishop  v.  Church,  3  Atk  691 , 
S.  C.  lliirs  MSS.  Vol.  22.  p.  163.  nom. 
Bishop  v.  Oicen.  Medlicot  v.  Bozccs, 
1  Ves.  207.  See  also  Rankin  v.  Uar- 
nurd,  5  Mad.  32.  Chectham  v.  Crook, 
1  M.  &  V.  307. 

(3)  As  to  set  olfiu  cases  of  bankruptcy. 
See  6  G.4.  C.  16.  P.  550.  See  Exparte 
Stephens,  1\  Ves.  24.  Ex  parte  Han- 
son, 12  Ves.  346.  Ex  parte  Ross, 
JUick  125.  Jddis  v.  Kn/ght,  2.  INIcr. 
1  17. 
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Whitaker 
against 
Rush. 


[Where  there 
is  a  deposit  on 
one  side,  it  can- 
not be  detained 
as  against  a  de- 
mand by  way 
of  debt.] 


Equity  took  it  up^  but  with  limitations  and  restrictions  | 
and  required^  that  there  should  be  a  connection  between  the 
demands.  (4)  In  JD  own  ham  v.  Mathews,  (5)  Lord  Maccles- 
field said,  that  the  mutual  dealing  raised  a  presumption 
that  the  one  should  be  set  off  against  the  other. 

Then  came  the  statute  which  gave  Courts  of  Law  the  power 
to  allow  set-off  in  case  of  mutual  demands ;  but  still  it  is 
under  restrictions  :  as  in  Cod.  I.  4.  Tit.  3L  L.  14.  Where 
there  is  a  deposit  on  the  one  side^  it  cannot  be  detained  as 
against  a  demand  by  way  of  debt. 

So  in  Sir  George  Mackenzie's  Inst,  of  the  Scotch  Laws, 
set-off  can  only  be  between  debtors  and  creditors  in  their 
own  right.    So  is  Big.  I.  16.  s.  3.  L.  23. 
Apply  these  rules  to  this  case  : 
1st.  There  is  no  connection  between  the  demands. 
2d.  No  presumptive  evidence  of  an  agreement  or  inten- 
tion that  one  should  be  set  off  against  the  other. 

Part  of  the  debt  is  due  on  seven  notes ',  some  before  the 
will,  and  others  before  the  death  of  the  father.  Those  sums 
could  not  be  advanced  on  the  faith  of  the  legacy.  Three 
sums  were  advanced  upon  the  death  of  the  father.  If  they 
had  been  advanced  on  credit  of  the  legacy,  Samuel  would  not 
have  taken  notes,  but  a  receipt  for  so  much  in  part  of  the 
legacy. 

There  is  no  case  where  a  debt  in  one  right  has  been  set  off 
against  a  debt  in  another  right.  It  was  said,  the  partnership 
account  ought  to  be  set  off;  but  in  Dig.  I.  16.  Tit.  2.  L.  14. 
Qucecunque  per  eocceptionem  perimi  possunt  in  compensati- 
onem  non  ve7iiunt,  (6) 


(4)  In  the  case  of  Meglionetti  v. 
Royal  Exchange  Insurance  Company^ 
at  the  Rolls,  HiL  Vac.  28  Feb.  1727, 
Sir  J.  Jekyll  said,  the  rule  of  doing 
equity  and  having  equity  is  to  be  under- 
stood of  particular  equities,  and  where 
they  relate  to  one  and  the  same  thing ; 
and  a  special  or  particular  equity  can- 
not be  barred  by  a  general  equity,  as  if 
to  a  demand  of  a  debt  the  defendant 
should  say  the  other  has  injured  him  in 
a  trespass,  or  on  other  accounts,  foreign 
to  the  thing  in  demand,  for  this  would 
breed  great  confusion.  19  Hill's  MSS. 
p.  122. 

(5)  Pre.  Ch.  580.  2  Dougl.  97. 


(6)  The  case  of  a  deposit  is  the  only 
instance  in  which  compensation  was  not 
allowed,  the  same  exception  occurs  in 
Cod.  Lib.  4.  Tit.  31.  L.  14.  with  this 
further  exception,  that  compensation  is 
not  to  be  allowed  to  one  who  hath 
wrongfully  obtained  possession,  but  it  is 
allowed  by  that  law  in  all  other  cases, 
where  the  cause  or  right  of  the  matter 
alleged  in  compensation  is  clear,  or,  as 
it  is  expressed  by  Justin.,  his  constitu- 
tion extended  the  right  of  compensation 
to  such  compensations  quce  jure  aperto 
nituntur.     Vid.  MS.  in  8.  Vin.  Abr. 

564.   Vide  15  MS.  341.  -Note  by 

Serjt.  Hill. 
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Between  WILLIAM  LANE,  on  the  behalf  of 
himself,  and  the  other  Creditors  of  JOHN 
DIGHTON,  deceased,  and  JAMES  LUCY 
DIGHTON,  eldest  Son  and  Heir  at  Law  of 
the  said  JOHN  DIGHTON, 

and 


J 


ELIZABETH  DIGHTON,  Widow  and  Ad-  n 
ministratrix  of  JOHN  DIGHTON,  and  her  I 
younger  Children  by  DIGHTON,  being  ) 
Eight  in  Number,  and  Others,  j 


Plaintiffs. 


Defendants 


Case  215. 

In  Chancery, 
27th  Jan.  1762. 


At  the  Rolls. 


[Lib.  Reg.  1761.  B.  fo.  129.  a.] 


By  indenture  of  16th  July,  1748,  made  after  the  marriage  of  Trust  money 
J ohn  Dighton  with  the  said  Elizabeth,  her  fortune,  which  was  land^upon"^^ 
personalty,  and  amounted  to  more  than  8,000/.  was  assigned  evidence,  (l) 
to  four  persons  upon  trust,  to  pay  the  interest  to  him  for  life, 
and  then  to  his  wife  for  life,  and  the  principal  to  their  chil- 
dren, as  they  or  the  survivor  should  appoint ;  and  in  default 
of  appointment,  to  all  of  them.  On  24th  January  17^4, 
Dighton  bought  at  an  auction  an  estate  in  Oxfordshire, 
called  Slier  borne- Woods,  for  6,600/.  and  made  a  deposit  of 
660/.;  and  there  being  some  difficulty,  in  adjusting  a  mort- 
gage interest  upon  the  estate,  it  was  by  writing  agreed 
between  him  and  the  vendors,  that  he  should  lay  out  the 
remainder  of  the  purchase  money,  being  5,940/.  in  3  per 
cent.  Bank  annuities,  in  the  names  of  certain  persons,  upon 
the  trusts  therein  mentioned;  and  should  thereupon  be  let 
into  the  possession  of  the  estate,  and  should  have  a  convey- 
ance thereof  as  soon  as  conveniently  could  be.    Mr  Digli- 


(1)  In  Lench  v.  Lench,  10  Ves.  516. 
Sir  fV,  Grant,sM,  "  Whatever  doubts 
"  may  have  been  formerly  entertahied 
"  on  the  subject,  it  is  now  settled,  that 
"  money  may  in  this  way  be  followed  into 
"  the  land  in  whicli  it  is  invested  ;  and 
"  thataclaim  of  thissort  may  be  support- 
"  ed  by  parol  evidence."  See  Tje7i)is  v. 
Madocks,  17  Ves.  68.  Savage  \.  Carol, 
1   Ball  &  Bca,    265.— See  Sugdcn 


Vend.  &  Pch.  596.  610.  Dcgy.Dcs:, 
2  P.  W.  414.  and  note.  Sozcdcn  v.  Soic- 
dc?!,  I  Bro.  C.  C.  581.  So  if  an  (>xecu(or 
for  the  benefit  of  the  testator's  estate 
invest  part  of  it  in  the  funds,  lj>e  money 
may  be  followed,  JVai/e  v.  fV/ioncood, 
2  Atk.  159.  And  see  iJchman  v.  //^/r- 
cour/,2  Mer.  513.  Taylor  v.  Plumcr, 
:i  IVI.  &  S.  5Ki. 
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Lane  ton  accordingly,  on  tiie  8th  May  1754,  laid  out  the  money 
^'ifo-^I^r^'  P^^'c^ase  of  5,71     45.  Qd.  Bank  annuities;  but  not 

DfeHTON  ^^'"'iiig  sufficient  of  his  own,  he  prevailed  on  the  trustees  to 
and  Others,  let  him  have  4,010/.  IO5.  of  the  trust  money,  to  make  up  the 
5,940/.  He  was  let  into  possession  of  the  estate,  and  after- 
wards had  a  conveyance  of  it.  He  also  bought  another  estate, 
at  Ascot,  in  Oxfordshire.  He  died  intestate,  on  1st  January 
I76I.  The  bill  was  brought  for  payment  of  the  debts,  and 
to  have  the  settlement  made  good  out  of  the  personal  estate, 
and  distribution  of  the  residue.  The  widow  and  younger 
[  410  ]  children,  by  their  answer,  said,  that  part  of  the  trust  money 
had  been  been  laid  out  in  the  purchase  of  Sherborne-Woods 
and  Ascot  estate,  and  ought  to  be  considered  as  the  trust 
money. 

Proof  was  made  by  the  defendants  from  the  books  of  Child 
the  banker,  with  whom  Dighton  kept  cash,  and  from  the 
books  of  the  South- Sea  Company,  that  on  the  said  8th  of 
May  1754,  Dighton,  by  letter  of  attorney  from  the  trustees, 
sold  5,347/.  South  Sea  annuities,  which  produced,  after  pay- 
ment of  brokerage,  4,010/.  \0s ;  also  a  paper,  all  of  the  hand- 
writing of  Dighton,  being  a  calculation  of  his  fortune,  in 
which  he  takes  notice,  that  the  trust  stocks  had  been  sold, 
and  the  money  laid  out,  from  time  to  time,  in  the  purchase 
of  land,  and  on  mortgages ;  and  that  the  only  sum  remaining 
in  the  trustees  names  was  a  mortgage  of  4,500/.  due  from 
George  Dacre,  Esq.  so  that  there  will  be  wanting  2,400/.  to 
make  up  the  trust  money. 

The  cause  came  on  to  be  heard  on  the  8th  May  17^1,  by 
consent  before  Sir  Thomas  Clarke,  Master  of  the  Rolls, 
when  the  Question,  Whether  the  estate  can  be  charged  with 
any  part  of  the  trust  money  ?  was  debated. 

On  the  part  of  the  plaintiff,  James  Lucy  Dighton,  it  was 
argued,  by  Mr.  Capper,  That  if  trustee  lays  out  trust  money 
in  land,  the  Court  will  charge  the  land  with  it,  upon  admis- 
sion of  the  trustees,  but  will  not  receive  evidence  to  prove  it ; 
for  that  would  be  contrary  to  the  statute  of  frauds,  which 
requires  trusts  of  lands  to  be  in  writing,  unless  by  operation 
of  law :  As  if  land  is  bought  in  the  name  of  A.,  evidence 
may  be  given  that  the  purchase  money  was  paid  by  B. ;  that 
is  a  trust  raised  by  operation  of  law  :  and  the  cases  of  Kirk 
Heronv. Heron,  y.  Wehh,  Prec,  in  Chancery  84.  and  of  Halcot  v.  Marchent, 

Prec.  in  Cha. 

163.  Khidar  v.  Milward,  2  Vern.440. 
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Pre.  Ch.  168.  were  cited  as  authorities  on  the  general  prin-  Lane 
ciple.    It  was  further  said,  that  if  evidence  could  be  received,  and  Others, 
it  ought  to  prove  precisely  in  what  land  the  money  was  laid  -^f^^r^^^ 
out.    That  in  this  case  it  is  only  loosely  said,  that  the  trust  Others, 
money  was  from  time  to  time  laid  out  in  land. 

On  the  other  side  it  was  argued  by  me,  on  the  behalf  of 
the  defendants,  that  the  evidence  ought  to  be  read,  and  that 
it  is  sufficient  to  ground  an  inquiry,  if  not  to  make  an  imme-     [  411  ] 
diate  decree.    That  there  are  cases  of  a  trust,  though  not 
expressly  declared  in  writing,  where  the  admission  of  the 
party  is  sufficient.    Ri/al  v.  Ryal^  2d  February  1739.  War- 
ley  V.  Sawhridge,  in  the  Exchequer,  Easter  4  Geo.  2.  Cory- 
ton  V.  Barnes,  Free,  in  Cha.  208.    Symondson  v.  Tweed, 
Free,  in  Cha.  3/4.    So  if  it  appears  in  writing,  though  made 
for  a  different  purpose.  Degg  v.  JDegg,  2  Wins,  414.  That 
the  true  distinction  is  between  evidence  of  facts  and  general 
evidence ;  the  former  ought  to  be  received,  the  other  not. 
Upon  this  ground,  in  the  case  of  a  purchase  in  the  name  of 
B.,  evidence  may  be  given  that      paid  the  purchase  money. 
In  Kirk  v.  Webb,  the  Master  of  the  Rolls,  who,  with  Powell, 
./.,  was  called  in  to  the  assistance  of  Lord  Somers,  Chan- 
cellor, says.  If  it  had  been  plainly  and  expressly  proved,  that 
the  estate  was  bought  with  the  profits  of  the  trust  money,  he 
thought  it  might  have  been  otherwise.    And  in  Halcot  v. 
Marchant,  the  Court  said,  it  was  too  hard  for  him,  because 
there  was  no  express  proof  of  the  application  of  the  trust 
money.    In  Ryal  v.  Byal,  (2)  there  was  no  express  admis- 
sion, but  only  that  credit  was  given  in  account ;  and  on  that, 
the  Court  sent  the  matter  to  inquiry  by  Master.    What  the 
Court  said  upon  that  occasion  is  very  material. 

His  Honour,  after  taking  time  for  consideration,  on  8th 
June  following  gave  his  opinion  : 

The  general  question  is,  Whether  the  Court  can  follow  the 
trust  money  into  land,  consistent  with  the  statute  of  frauds 
and  perjuries,  and  the  cases  determined  upon  it  ?  It  divides 
itself  into  two  Questions  :  1st.  Whether  the  evidence  can  be 
received  ?  2d,  Whether  it  is  sufficient,  if  received  ? 

For  the  plaintiffs  were  cited  the  cases  of  Kirk  v.  Webb,  (3) 
.und  Halcot  v.  Marchent,  and  the  reason  upon  which  those 


(2)  1  Atk.  69. 


(3)  VvQC.  Ch.  84.    rroc.  Cli.  108. 
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Lane       cases  were  determined ;  that  is^  that  there  must  be  an  ex- 
and  Others,    press  trust  in  writing  to  affect  lands,  and  that  evidence 
against      cannot  be  received.    The  only  cases  excepted  in  the  statute 

DiGHTON  .  T  .  .  ,  'P      ^  ^ 

and  Others.  ^1*^5  operation  of  law,  and  extmguishment :  as  it  A,  buys 
[If  A.  buy  land  in  the  name  of  B,  A.  may  prove  that  he  paid  the  con- 
land  ia  name    sideration,  and  there  will  be  resulting  trust  for  him:  so 

of  B.,  A.  may  '  .  ^ 

prove  he  paid    where  there  is  a  declaration  as  to  part  of  the  land,  the  rest 

the  money  and  . 
there  will  be  results, 
a  resulting 

trust  for  him.  (4)  ]    [So  where  there  is  a  declaration  as  to  part  of  the  land  the  rest  results.  (5)] 

On  the  other  side  was  cited  Ryal  v.  Ryal,  in  Ch.  4th: 
February,  1739.  In  that  case  compassion  took  place,  and 
[  412  ]  inquiry  was  directed,  whether  any  of  the  money  was  laid  out 
in  land.  In  Jones  v.  Jo7ies,  10th  July,  17^2,  the  same 
inquiry  was  directed.  In  Hardacre  v.  Massenger,  10th 
March  1753,  Siv  John  Strange  declared  the  land  liable, 
without  directing  an  inquiry.  If  it  was  res  integra,  I 
should  think  the  evidence  not  admissible  within  the  statute. 
But  I  must  not  be  wiser  than  my  predecessors ;  therefore 
refer  it  to  the  Master  to  inquire  whether  any,  and  what  part 
of  the  trust-money,  was  laid  out  in  the  purchase  of  the 
Sherborne  Woods  and  Ascot  estate,  or  either,  and  which  of 
them. 

Master  Bonner,  on  4tli  December,  1761,  reported  the 
marriage  and  settlement,  the  purchase  of  Sherhorne  Woods, 
and  the  agreement  as  before  stated ;  and  that  Dighton  did, 
by  virtue  of  a  letter  of  attorney  from  the  three  surviving 
trustees,  on  the  8th  May  17^4,  sell  5,347/.  South  Sea  an- 
nuities, part  of  the  trust  funds,  and  received  the  money, 
which,  after  deducting  the  brokerage,  amounted  to  4,100/. 
IO5. ;  and  on  the  same  day  laid  out  5,940/.  in  the  purchase 
of  5,711/.  85.  6t/.  bank  3  per  cent,  annuities,  for  the  purposes 
therein  mentioned  ;  and  that  no  proof  having  been  laid  be- 
fore him,  that  Dighton  had  money  sufficient  to  purchase 
the  said  5,71 1/.  As,  6c?.  Bank  3  per  cent,  annuities,  without 
employing  in  such  purchase  the  said  4,010/.  \Qs,  \d,  by  him 
received  for  the  said  5,347/.  trust  stock,  or  some  part  thereof ; 
and  as  the  said  Dighton  did,  on  the  said  8th  May  1754,  sell 


(4)  See  Ambrose  v.  Ambrose,  1  P.  366. 
Wms.  321.    Willis  v.  Willis,  2  Atk.       (5)  Lloyd  v.  Spillet,  2  Atk.  150. 
71.     Gascoigne  \.  Thiring,    1  Vern.    See  iVithers  v.  Withers,  ante,  151. 
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the  whole  of  the  said  stocky  and  on  the  same  day  pvirchase  the  Lane 
5^711^.  4s-  Bank  annuities^  for  the  purposes  before  mentioned^  Others, 
did  conceive  that  the  said  JTo/m  Dightoii  did  intend  to,  and  j^fj^nToN 
did  really  invest  the  same  in  the  purchase  of  the  said  bj\  \L  and  Others. 
45.  6d.  Bank  annuities,  for  the  purposes  aforesaid ;  and  he 
conceived  the  4,010/.  \0s.  being  part  of  the  trust  money  com- 
prised in  the  settlement,  was  laid  out,  and  invested  by  the  in- 
testate John  Dighton,  in  the  purchase  of  the  estate  called 
Sherborne  Woods,  in  manner  aforesaid ;  and  that  it  appears 
to  him,  that  the  estate  was  afterwards  convej^ed  to  Dighton. 
The  cause  coming  on  for  further  directions  on  27th  January 
1762,  his  Honour  decreed  as  follows ;  It  appearing  by  the 
Master's  report,  that  the  sum  of  4,010/.  IQs,  Id,  part  of  the 
trust  money,  or  funds,  being  part  of  the  portion  of  the  defend- 
ant jE/22aZ>e/A  Dighton,  digreed  to  be  secured  byher  marriage     [  413  ] 
articles  of  16th  July  1748,  was  invested  by  John  Dighton, 
her  husband,  together  with  other  money  of  his  own,  in  the 
purchase  of  the  Sherborne  Woods  estate,  declare,  that  the 
same  ought  to  be  considered  in  the  same  plight  and  condi- 
tion as  if  the  same  had  not  been  invested,  and  to  be  subject 
to  the  trusts  and  limitations  in  the  said  articles. 

RyalY.Ryal,  4th  Februari/ 17^9,  Bill  by  legatees  of  iRyaiv.Ryail 
J ohn  Ryal,  against  the  executrix  and  heir  at  law  of  Jona- 
than  Ryal,  for  satisfaction  out  of  assets  against  the  execu- 
trix, and  as  against  the  heir  at  law,  to  have  satisfaction  out 
of  an  estate  purchased  by  Jonathan  Ryal  (as  the  plaintiff 
insisted)  with  the  assets  of  John  Ryal,  the  original  testator. 
The  defendant,  the  executrix,  admitted,  that  as  to  one  par- 
ticular estate,  it  appeared  by  her  testator's  papers,  &c.  that 
it  was  purchased  with  250/.  of  the  testator  John  RyaVs 
money.  Proof  vt^as  read,  that  Jonathan  Ryal,  after  testator's 
death,  purchased  several  estates ;  and  that  before  that  time 
he  was  a  poor  person,  and  not  able  to  pay  for  them  out  of 
his  own  money.  The  Counsel  for  the  plaintiffs  insisted. 
That  the  heir  at  law  was  to  be  considered  as  a  trustee  of 
them,  as  far  as  the  estate  appeared  to  be  purchased  with  the 
assets  of  John  Ryal ;  and  the  case  of  Balgncy  v.  Hamilton, 
3d  July  1729,  was  cited  for  that  purpose.  On  the  other 
side,  the  case  of  Kirk  v.  Webb,  Pre.  in  Ch.  and  Render  v. 


(6)  S.  C.  1  Atk.  59.  22  Hill's  MSS.  p.  66. 
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Lane 
and  Others, 
against 

DiGHTON 

and  Others. 

[The  Cour  t  is 
cautious  in  fol- 
lowing money 
into  land — but 
will  do  it  if 
proved  that  the 
money  was  laid 
out  in  land — 
the  doubt  is  on 
the  proof — al- 
ways done 
when  admitted 
on  the  answer 
of  person  lay- 
ing it  out.  (7)] 
[The  admission 

[  414  ] 
by  the  personal 
representative 
of  the  party 
laying  out  the 
money,  will  not 
bind  the  heir, 
but  be  ground 
of  enquiry.] 


\Balgney  v. 
Hamilton^ 


Milward,  2  Vern.  440.  were  relied  on,  that  money  could 
not  be  followed  into  land. 

Lord  Hardwicke,  Chancellor : 

The  Court  has  been  very  cautious  of  following  money  inta 
land,  but  has  done  it  in  some  cases.  No  one  will  say  but 
the  Court  would,  if  it  was  actually  proved  that  the  money 
was  laid  out  in  land.  The  doubt  with  the  Court  in  these 
cases  has  been  on  the  proof.  There  is  difficulty  in  admitting 
proof :  parol  proof  might  let  in  perjury  :  but  it  has  always 
been  done  when  the  fact  has  been  admitted  in  the  answer  of 
the  person  laying  it  out.  If  the  executor  of  John  Ryal  had 
been  a  party,  and  admitted  it,  there  would  have  been  no 
doubt  but  the  admission  is  by  his  representative,  which, 
though  it  does  not  bind  the  heir,  is  ground  for  an  enquiry. 
The  way  of  charging  the  heir  is,  by  considering  him  as  a 
trustee  ;  as  when  lands  are  purchased  by  one  in  the  name  of 
another,  it  is  a  resulting  trust  by  law,  and  out  of  the  statute ; 
(8)  and  upon  enquiry,  a  little  matter  will  do  to  make  it  a 
charge  pro  tanto.  Refer  it  to  the  Master  to  enquire, 
whether  the  estate  was  purchased  with  250/.  of  the  testator's 
money,  or  not  ? 

Balgney  v.  Hamilton,  3d  July  1729,  as  taken  from  the 
decree  at  the  Regester's  Office.  Alexander  Hamilton,  by 
will  directed  his  executors  to  sell  his  houshold  and  other 
goods,  and  place  the  money  on  land  security,  and  to  pay  out 
of  the  interest  30Z.  a-year  to  his  wife,  till  his  daughter  at- 
tain 21,  and  then  to  pay  his  widow  only  25/.  a-year;  and 
gave  his  personal  estate,  subject  to  the  said  annuity,  to  his 
daughter,  and  if  she  died  before  21,  and  without  issue  male, 
then  to  the  defendant  Hamilton  ;  and  made  his  wife  and  heir 
executors.  The  widow  alone  proved  the  will,  and  having 
possessed  assets,  bought  an  estate  in  fee,  which  cost  215/. 
She  died  the  20th  of  February  1/20,  and  the  plaintiff  took 
possession  of  the  estate,  but,  as  was  positively  sworn  in  the 
defendant's  answer,  delivered  the  purchase  and  title-deeds  to 
the  defendant.  From  the  death  of  the  daughter,  who  died^ 
under  21,  without  issue,  the  defendant  received  the  rents, 
till  about  a  year  ago,  when  the  tenants,  at  the  instigation  of 
the  plaintiff,  refused  to  pay  the  defendants  the  rents  any 


(7)  See  Cotiington  v.  Fletcher.  2  Atk.  155.        (8)  Ante,  151. 
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longer.    Bill  by  the  plaintiff,  claiming  the  estate  under  the  Lane 

heir  at  law  of  the  widow,  i7iter  alia,  to  have  the  deeds  de-  and  Others, 

1  against 
mered  up.  rk;„„^^.. 

Upon  reading  several  deeds  and  proofs  in  the  cause,  the  and  Others. 

Court  declared.  That  the  defendant  was  intitled  to  215/.  the 

purchase-money  of  the  estate,  as  being  part  of  the  personal 

estate  of  Alexander  Hamilton  devised  over  to  him. 


BURN  and  his  WIFE,  Appellants.    COLE,  alias  ALLIN,     [  415  ] 

Respondent.  Case  216. 

Privy  Council, 
7th  April  1762. 

On  appeal  from  the  sentence  of  the  Court  of  Ordinary  in  one  dies  intes  - 
Jamacia.  and  heard  ex  parte,  the  respondent  not  appearing,  tate,  haying 

*         ^  *■  1.  J.  o    personal  pro- 

perty in  England  and  abroad.  Distribution  must  be  according  to  the  law  of  that  country  where 
he  was  resident  when  he  died.  (1) 

Jacob  Allin,  having  two  legitimate  children  viz  Sarah 
Whitcomh,  and  the  wife  of  the  appellant,  and  being  in 
Jamacia,  made  his  will,  of  the  1st  of  May  1755,  and  after 
giving  several  legacies  and  annuities,  and,  inter  alia,  501. 
a-year  to  the  respondent  for  life,  by  the  description  of  Julia^ 
the  daughter  of  Mary  Cole,  formerly  Mary  Archould,  de- 
claring at  the  same  time  that  it  was  more  than  she  deserved, 
from  the  pride,  insolence,  and  ingratitude  with  which  she 
had  treated  him,  gave  the  residue  of  his  real  and  personal 
estate  unto  his  daughter  Anne,  the  appellant's  wife,  for  life, 
with  remainder  to  the  heirs  of  her  body,  with  remainders 
over,  and  made  John  Pool  executor.  Soon  afterwards  Jacob 
Allin  came  to  England,  where  he  resided  till  his  death  in 
1756.  In  June  1757?  the  will  was  proved  in  Jamaica,  and 
in  July  1757  administration,  with  the  will  annexed,  was 
granted  by  the  Judge  of  Probates  in  J amaica,  to  the  appel- 
lant, and  the  widow  of  the  testator,  during  the  absence  of 
Pool.  Afterwards  Pool  renounced,  and  the  widow  declining 
to  act,  administration  was  granted  to  the  appellant. 

The  respondent  set  up  a  latter  will  of  11th  April  1756 
which  was  made  in  England,  and  having  obtained  probate 
thereof  from  the  Prerogative  Court  of  Canterbury,  and  an, 


(1)  See  Pipon  v.  Pipou,  ante  25.  3  Hill's  MSS.  27(). 
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Burn      exemplification  under  the  seal  of  the  same  Court^  applied  to 
and  his  Wife  the  Judge  of  Probate  in  Jamaica,  to  get  a  repeal  of  the  admi- 
Qoi^T^alias  ^^^^^^^^^^  which  had  been  granted  to  the  appellant.   She  sue- 
Allin.      ceeded,  and  obtained  administration  to  herself.  The  sentence 
was  appealed  from. 

The  respondent  making  default,  the  appeal  came  on  to  be 
heard  ex  parte, 

[  416  ]        Lord  Chief  Justice  Mansfield,  after  having  taken  time  to 

consider  of  it,  delivered  the  opinion  of  the  Lords,  That  the 

sentence  should  be  affirmed ;  which,  he  said,  went  upon  this 

foundation,  that  Jacob  Allin  was  resident  and  died  in  Eng^ 

land,  and  had  assets  here,  and  administration  of  his  will 

[Where  admi-  jj^^j  he^Ti  granted  bv  the  Prerogative  Court  here.  When- 
nistration  is  ;  . 

granted  in  ever  that  is  the  case,  and  the  residence  of  the  party  in 
perscm  dying  England  is  not  merely  as  a  visitor,  the  Judge  of  Probate  in 
here,  adminis-  the  Plantations  is  bound  by  the  administration  here,  and 

tration  must  w  .  >    .  ^  nn,       •  i  i  i 

be  granted  to  ought  to  grant  it  to  the  same  person:  lhat  it  would  be 
son  in  the  colo-  mischievous  if  it  was  otherwise;  there  would  be  great 
nies.  (2)]  litigation,  different  sentences,  and  great  confusion.  In  Pi- 
Ante,  p.  25,  pon  v.  Pipon,  in  Chancery,  Trin.  1744,  the  distribution  of 
intestate's  effects  was  held  to  be  according  to  the  laws  of 
the  country  where  the  intestate  resided  and  died. 

His  Lordship  cited  two  cases  upon  this  question,  which 
came  on  before  the  Privy  Council.  Broivnev,  Phillips,  in  De- 
cember, 1739.  One  died  intestate  in  England;  adminis- 
tration granted  in  England  to  A,  a  creditor.  The  at- 
torney of  A.  applied  in  J amaica  for  administration,  but  re- 
fused ;  and  upon  an  appeal  to  the  King  in  Council,  which 
was  heard  ex  parte,  the  sentence  was  affirmed,  because,  as 
none  of  the  kin  applied,  it  was  discretionary  in  the  Judge 
to  grant  administration  to  a  creditor. 

Williams  r.   — ,  in  1747.   — —  resided  and 

died  intestate  in  England ;  administration  in  England  was 
granted  to  his  widow,  in  Jamaica  to  his  sister,  and  their 
husbands.    Application  by  the  widow  to  the  Judge  in  Ja- 


(2)  Atkins  v.  Smith,  3  Atk.  63. 
where  it  was  said  by  Lord  Hardwicke, 
that  administration  taken  out  here  will 
not  extend  to  the  Colonies ;  bat  if  an 
executor  sends  out  an  exemplification 
of  the  probate  to  the  Colony,  the  per- 
son who  is  employed  as  the  agent  there 
by  the  executor,  may,  by  letter  of  attor- 


ney from  him,  collect  in  the  elFects  of 
the  testator,  and  he  is  chargeable  as 
much  as  if  the  executor  had  got  them 
in  himself.  Administration  granted  in 
a  foreign  court,  is  not  taken  notice  of  in 
the  courts  in  this  country.  Tomlin  v. 
Flower  J  111  P.  W.  370.--See  Pike  v. 
Hoare^  post  428. 
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y?mzca,  for  administration^  and  refused.    On  appeal  to  the  Burn  and 

Kinff  in  council,  the  sentence  was  reversed.    Lord  Chief  his  Wife 

,   ,  .    ^        .1          1  •  as:ainst 

Justice  Lee,  viho  then  attended  m  Council,  gave  his  reasons,  ^^^^  ^^.^^ 

that  the  Plantations  being  within  the  diocese  of  London,  Allin 

are  subordinate  to  the  prerogative  [Court]  of  Canterbury,  and  and  Others. 

therefore  bound  by  the  probate  of  that  Court ;  but  Lord  Mans- 

field  declared  himself  dissatisfied  with  that  reason  ;  for  the 

Plantations  are  considered  as  within  the  diocese  of  London 

for  some  purposes  only,  and  not  in  every  respect  or  point 

of  jurisdiction.    He  said,  the  better  and  more  substantial 

reason  for  such  a  determination  is  the  residency. 


READ  against  TRUELOVE.  [  417  ] 

Case  217. 
In  Chancery, 

[Lib.  Reg.  1761.  B.  fol.  347  a.]  Mavm2fbe- 

fore  Sir  Tho- 

  mas  Clarke, 

^  .     ,  c  Master  of  the 

Bill  by  plaintiffs,  as  residuary  legatees,  for  an  account  or  Rolls,  in  the 
the  personal  estate  of  Thomas  Read,  possessed  by  the  ^LordaiaLei- 

lor. 

If  an  executor  administer  part  of  the  assets,  he  shall  be  charged  with  the  receipts,  though 
he  renounced  the  executorship,  and  paid  the  money  to  the  other  executor,  who  proved  the 
will.  (1) 


(1)  See  Underwood  v.  Stevens,  1 
Meriv.  717.  Lord  Shiphrook  v.  Lord 
Hinchingbroke,  11  Ves.  253.  16  Ves. 
478.  In  Doi/le  v.  Blake,  2  Sch.  &  Lef. 
244.  Lord  Redesdale,  said,  "  Execu- 
"  tors  must  either  wholly  renounce,  or 
^'  if  they  act  to  a  certain  extent  as  ex- 
"  ecutors  and  take  upon  them  that  cha- 

racter  they  can  be  discharged  only  by 
"  administring  the  effects  themselves 

or  by  putting  administration  into  the 
"  hands  of  a  court  of  equity."  In  Doijle 
V.  Blake,  A.  named  executor  in  a  will 
acts  on  behalf  of  particular  legatees, 
disclaiming  an  intention  of  interfering 
generally.  He  afterwards  renounces  for- 
mally in  ftivour  of  B.  who  was  named  a 
trustee  in  the  same  will,  who  thereupon 
obtains  administration,  Cum  testamento, 
annexo.  B.  possesses  himself  of  the  as- 


sets and  afterwards  dies  insolvent,  A.  is 
liable  as  executor  notwithstanding  his 
renunciation  and  is  answerable  for  the 
acts  of  B.  it  appearing  that  he  had  a 
controul  over  the  assets  and  B.  being 
considered  as  having  obtained  possession 
thereof  by  his  means. — It  is  a  general 
rule  with  respect  to  executors  that  if  an 
executor  does  any  act  by  which  money 
gets  into  possession  of  another  executor, 
the  former  is  equally  answerable  with 
the  latter.  Langford  v.  Gascoignc,  1 1 
Ves.  335,  unless  that  act  be  positively 
necessary  for  the  purposes  of  the  tes- 
tators estate,  IIovcij  v.  Blakcman^  4 
Ves.  608.  Sec  Bacon  v.  Bacon^  5  Ves. 
335.  for  cases  wiiere  Kxecutors  have  or 
not  been  held  liahh^  for  joining  in  a 
receipt,  see  ex  parte  Belcher^  exparte 
Parsons,  ante.  218.     In   Walker  y 
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Read 


Truelove. 


V.  Hensloe's 
case,  9  Co.  33 
b.  Wantijford 
V.  Wantyfordy 
1  Saik.  299. 
Harrison  v. 
Graham,  {2) 


defendants  Truelove  and  More,  The  defendant  Truelove, 
after  having  possessed  assets  to  the  amount  of  216/. 
which  he  insisted  was  not  received  by  him  qua  executor, 
renounced  administration,  and  on  the  same  day  More  proved 
the  will.  Afterwards  Truelove  paid  the  216/.  to  More,  and, 
by  an  authority  from  More,  who  lived  in  London,  at  a  dis- 
tance from  the  effects,  received  other  part  of  the  assets,  to 
the  amount  of  466/.  and  paid  the  same  to  More  ;  which  was 
proved  in  the  cause,  and  admitted  by  More  in  his  answer. 

The  Master  op  the  Rolls  gave  his  opinion,  That  as 
Truelove  had  administered,  though  without  proving  the  will, 
the  renunciation  afterwards  was  void ;  and  that  he  ought  to 
be  charged  with  all  the  subsequent  receipts  as  executor,  and 
in  the  first  instance,  without  decreeing  against  More,  though 
More  was  not  proved  to  be  insolvent  and  decreed  accor- 
dingly, without  prejudice  to  any  demand  he  might  have 
against  More  for  the  money  which  he  had  paid  to  him.  (3) 


Si/monds,  3  Swanst.  64.  it  was  said  by 
Lord  Eldon^  that  executors  seem  for- 
merly to  have  been  charged  on  much 
shorter  principles  if  they  joined  unne- 
cessarily though  without  taking  the 
whole  of  the  money ;  that  rule  is  now 
altered.  It  may  be  laid  down  now,  as 
in  Price  v.  Stokes,  11  Ves.  819.  that 
though  one  executor  has  joined  in  a 
receipt,  yet  whether  he  is  liable  will 
depend  upon  his  acting,  and  see  Doyle 
V.  Blake^  2  Sch.  &  Lef.  242.  In  6  Mad. 


See  Cross  v.  Smith,  7  East,  236.  11 
Vin.  Abr.  203. 

(2)  3  Hill's  MSS.  fo.  239,  and  1  P. 
Wms.  241  note  {y)  to  sixth  edition. 

(3)  Decree  declared  that,  "  the  de- 
^'  fendant  Truelove,   ought  to  stand 

charged  with  the  several  sums  of 
"  money  part  of  the  said  testators  estate 
"  received  by  him  and  suggested  to 

have  been  paid  over  by  him  to  the 
"  defendant  More,  but  this  to  be 
"  without  prejudice"  as  in  the  text. 
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INWOOD  against  TWYNE.  Case  218. 


[Lib.  Reg.  1761.  A.  fo.  530.]  Chancery, 
^  22(1  and  23d 


June  1762. 


Colonel  Inwood^  on  bis  marriage  in  1732,  entered  into  [s.  c.  2  Eden 
articles,  to  settle  his  estate  on  himself  for  life,  with  remainder 

as  to  particular  farms  to  plaintiff  for  her  jointure,  with  re-  -^^  remainder 

mainder  to  the  issue  of  the  marriage,  with  remainder  to  his  ^^^^^  ^ 

^  ^  ence  to  the 

own  right  heirs.  '  Master,  and 

order  of  court 

purchases  her  mother's  jointure,  and,  having  attained  twenty-one,  receives  one  year's  rent 
and  dies.  Held,  the  purchase  was  to  be  considered  real  estate,  though  made  during  in- 
fancy. (1) 

The  articles  were  never  carried  into  execution  by  a  settle- 
ment, but  he  died  in  1/46,  leaving  the  plaintiff,  his  widow, 
and  Carolina  Isabella,  his  only  child,  an  infant. 

Upon  his  death   the  plaintiff  entered  on  the  jointure     [  418  ] 
lands;  and  afterwards  being  in  debt,  and  proposing  to  sell 
her  jointure,  in  1755,  convey  to  trustees  and  their  heirs  to 
sell. 


(1)  In  general  a  trustee  or  guardian 
shall  not  change  the  nature  of  an  infant's 
property;  but  it  is  established  that  wliere 
a  person  is  acting  bond  fide^  for  an  in- 
fant, witliout  any  intention  to  prefer 
either  representative,  there  is  no  equity 
between  them,  but  the  thing  must  stand 
as  it  is,  arid  they  must  take  the  property 
as  they  find  it,  Ware  v.  Polhill^  1 1  Ves. 
268.  Ex  parte  Bronifield^  1  Ves.  4G2. 
S.  C.  3  l3ro.  514.  See  Vernon  v.  Ver- 
fzow,  cited.  i\).45(j.  Flannagcm  v.  Flann- 
agan^  cited  2  Ves.  77.  Chiifi/  v.  Parker^ 
ib.  271.  Oxendon  v.  Lord  Compion^  2 
Ves.  69.  Pearson  v.  Shazo^  1  Atk. 
480.  Terry  v.  Terry ^  Gilb.  Eq.  Rep. 
10.  see  Milncs  v.  Ilarewood^  1 8  Ves.  273. 

 Neither  will  the  court  change  the 

property  of  an  infant,  from  personal  to 
real,  without  an  express  proviso  that  if 
he  shall  not  attain  tlie  age  of  21  years, 
its  nature  shall  not  be  altered,  Scrjiso7i  v. 


Sealy^  11  Atk.  413.  Ware  v.  Polhill. 
1 1  Ves.  278.  Rook  v.  Worth,  1  Ves. 
460.  Ashburtonv.  Jshburton.  6  Ves.  6. 
Webb.  V.  Lord  Shaftsbury,  6  Madd.  1 00, 
and  the  rule  is  the  same  on  a  charge  from 
real  to  person'Al,  see  Tullit  v.  Tullit,  1 
Dick  323.  S.  C  ante  370.,  and  it  seems 
that  the  effect  will  be  the  same,  although 
there  be  no  such  exi)ress  proviso  11  V^es. 
278.  the  reason  why  an  infant's  personal 
estate,  turned  into  real,  is  still  consi- 
dered as  personal,  is  on  account  of  tlie 
different  ages,  at  winch  the  infant  may 
dispose  of  his  personal,  and  real  estate, 
and  not  out  of  favour  to  cither  represen- 
tative, Peirson  v.  Shaic,  1  Atk.  4 SO. 
Ex  parte  Phillips,  19  Ves.  123.  Wit- 
ter \.  Witter^  3.  P.  W.  100,  for  the 
cases  of  conversion  of  lunatic*s  property 
by  committers,  see  ex  parte  Grimsion, 
post  706.  and  note  there. 
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CASES  IN  CHANCERY, 


Inwood 


TWYNE. 


[  419  ] 


Upon  petition  of  the  infant  and  her  uncle^  it  was  refer- 
red to  the  Master,  to  see  whether  it  would  be  for  the  be- 
nefit of  the  infant  to  purchase  the  jointure  at  1,100/.  The 
Master  reported  in  favour  of  the  purchase  ;  and  on  the  13th 
of  April,  1756,  the  trustees,  in  consideration  of  1,100/.  con- 
veyed the  jointure  interest  to  Bridges  and  his  heirs,  and  he 
declared  the  trust  for  the  benefit  of  the  infant  generally, 
without  adding  any  words  of  limitation. 

The  daughter  attained  her  age  of  twenty- one  on  the  28th 
March,  1760,  and  died  22d  March,  1761.  After  she  came 
at  age  she  gave  a  letter  of  attorney  to  Mr.  Collett,  to  receive 
the  rentj^  and  profits  of  the  estate. 

Bill  by  plaintiff,  as  administratrix  to  her  daughter,  to 
have  an  account  of  the  rents  and  profits  of  the  jointured 
estate. 

Q.  Whether  the  trust  subsists  for  the  benefit  of  the 
personal  estate  of  the  infant,  or  is  merged  in  the  inhe- 
ritance ? 

On  the  part  of  the  plaintiff  it  was  argued.  That  trustees 
or  guardians  cannot  change  the  nature  of  the  infant's  estate. 
That  the  Court  cannot  do  it,  or,  which  is  the  same  thing, 
never  does.  That  this  interest  being  purchased  with  the 
money  of  the  infant,  was  personal  estate  till  she  came  at  age, 
and  continued  so  to  her  death,  unless  she  had  done  some- 
thing to  make  it  real.  That  she  has  not  done  any  thing  to 
change  the  nature  of  it ;  the  only  act  was  receiving  the  rents, 
which  she  would  have  done  in  the  same  way,  whether  it  was 
personal  or  real. 

On  the  other  side  it  was  said.  That  in  some  cases,  where 
it  is  for  the  conveniency  of  the  infant,  his  guardians  or 
trustees  may  change  the  nature  of  his  estate ;  and  that  it  is 
no  where  laid  down,  that  the)^  cannot  in  any  case.  That  the 
Court  may  do  it  appears  from  the  case  of  Earl  of  Winchel- 
sea  V.  Nordiffe,  1  Vern.  435.  That  if  the  infant  had  died 
under  age,  it  would  not  have  gone  to  her  administrator. 
That  she  confirmed  the  purchase  as  real  estate,  after  her 
coming  at  age,  by  receiving  the  rents. 

On  the  25th  June,  Lord  Chancellor  was  proceeding  to 
give  his  opinion,  when  Mr.  Wilhraham^  of  counsel  for  the 
plaintiff,  desired  to  speak  to  the  question  again ;  and  accord- 
ingly the  cause  was  put  off  to  9th  July,  1762,  when  Lord 
Chancellor^  after  hearing  Mr.  Wilhraham  a  second  time, 
gave  his  opinion  : 
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The  Question  is^  Whether  the  jointure  estate  shall  go  to 
the  real  or  personal  representative?  It  was  said,  that  the 
nature  of  an  infant's  estate  cannot  be  changed.  That  is  a 
matter  of  consequence,  and  if  there  was  any  such  rule  laid 
down  by  the  Court,  I  would  acquiesce  in  it;  but  in  my 
opinion  it  is  otherwise  :  the  Court  has  often  changed  it  for  [The  court  has 
the  convenience  of  the  infant.  nature  oTfa^ 

fant's  estate  for  his  convenience.] 

Guardians  and  trustees  may  change  the  nature  of  in- 
fant's  estates,   under   particular  circumstances;  and  the  chTngrthe^na- 
Court  would  support  their  conduct,  if  the  Court  would  do  J^^f, f^.^^' 
it  under  the  same  circumstances.    They  cannot  do  it  wan-  where  it  is 
tonly,  but  where  it  is  manifestly  for  the  convenience  of  the  JhriSt's^^^ 
infant.    The  Court  keeps  a  strict  hand  over  them,  to  prevent  interest, 
partiality.    But  it  is  too  hard  to  say,  that  the  Court  would 
not  permit  trustees  or  guardians  to  do  it  in  any  case  where 
it'  is  manifestly  for  the  advantage  or  convenience  of  the 
infant. 

The  Court  has  done  it  in  many  cases,  in  making  composi- 
tions, and  often  contrary  to  the  direction  of  the  donor  or 
testator;  as  where  money  is  directed  to  be  laid  out  in  free- 
hold land,  the  Court  has,  for  conveniency,  ordered  part  to  be 
laid  out  in  leasehold.  The  Court  has  no  more  right  to 
change  the  nature  of  the  infant's  estate  than  trustees  or 
guardians  have. 

If  the  Court  can  do  it  in  any  case,  the  present  is  the  most 
reasonable  for  the  purpose.  The  family  thought  it  convenient 
to  purchase,  and  add  to  the  real  estate  of  the  infant,  or  rather 
to  annihilate  this  jointure  interest. 

It  was  very  advantageous  to  her,  and  her  estate  of  inherit-     ^  "^^^  ^ 
ance.    It  would  not  have  been  reasonable  to  consider  it  as 
personal.    If  she  had  married,  and  left  children,  the  eldest 
son  would  have  been  kept  out  of  the  possession  of  the  estate 
till  this  interest  was  determined. 

In  the  case  of  a  noble  and  great  family,  it  would  be  of 
consequence,  as  the  heir  supports  the  dignity  and  honour  of 
the  family.  Every  body  seems  to  have  seen  the  aft'air  in  this 
light. 

In  Witer  v.  JViter.  (2)  neither  the  infant  nor  his  friends  Cjr"'''*/- 

.  U  iter.] 

desired  to  change  the  nature  of  his  estate. 


(2)  3  P.  Wms.  99. 
2l2 
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Inwood        The  infant  was  seised  of  a  pure  estate  in  fee,  and  then  the 
against     assignment  of  the  equitable  interest  which  was  purchased 
TwYNE.     could  only  operate  as  an  extinguishment.  As  soon  sls  Bridges 
had  declared  the  trust,  he  had  nothing  in  him  ;  he  was  not 
amenable  to  this  Court ;  the  Court  could  not  make  any  de- 
cree against  him. 

ILordWinchei'  Lord  Wiuchelsea  v.  Norcliffe  (3),  is  in  point,  to  shew 
ciife.']  the  sense  of  the  Court  of  their  power.    It  is  there  said,  the 

Court  might  do  it  by  decree  ;  it  is  here  done  by  an  order  5 
that  makes  no  difference.  It  is  there  said,  that  trustees 
cannot  do  it  at  their  will  and  pleasure.  I  subscribe  to  that 
opinion,  that  they  cannot  do  it  wantonly  ;  but  the  Court  will 
support  them,  where  it  is  manifestly  for  the  benefit  of  the 
infant.  It  was  the  intention  of  the  family  in  this  case  to  pur- 
chase for  the  benefit  of  the  realty.  This  is  my  opinion,  if  the 
infant  had  died  under  twenty-one. 

After  she  was  at  age  she  came  to  the  possession  of  a  pure 
fee,  and  gave  a  letter  of  attorney  to  receive  the  rents,  which 
is  a  strong  circumstance  in  favour  of  the  realty. 

I  cannot  say,  because  the  original  act  took  its  rise  in  in- 
fancy, that  it  is  to  be  considered  in  eodem  modo  after  she 
came  at  age. 

Bill  dismissed. 


(3)  1  Vern.  403.  Eq.  Ca.  Abr.  262.  pi.  4. 
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WILCOCKS  against  WILCOCKS.  ^^^^  ^lo 


^   „  ^  At  the  Rolls, 

[Lib.  Reg.  1761.  B.  fo.  340  b.]  I3thJuly,1762, 


The  defendant  was  prosecuted  to  a  sequestration,  for  want 
of  an  answer ;  and  the  sequestrators  having  taken  eleven 
hogsheads  of  cyder  and  other  perishable  commodities,  the 
plaintiff  petitioned  to  have  them  sold  ;  but  the  Court  refused 
to  do  it  till  hearing  of  the  cause,  and  ordered  the  petition  to 
come  on  at  the  same  time  with  the  cause.  And  now  they 
came  on  to  be  heard  together,  and  the  bill  was  taken  pro 
eonfesso  against  the  defendant ;  and  the  cyder  and  other  pe- 
rishable goods  were  ordered  to  be  sold  by  auction,  and  the 
money  to  be  paid  into  the  Bank,  subject  to  the  further  order 
of  the  court.  (1) 


Court  will  not 
order  perisha- 
ble goods 
taken  under  a 
sequestration 
for  want  of  an 
answer  to  be 
sold  before 
decree. 


(1)  The  petition  stated,  that  part  of 
the  effects  consisting  of  live  cattle  were 
attended  with  expence,  in  care  and  feed- 
ing and  preservation  thereof,  and  other 
parts  being  in  their  nature  perishable 
daily  grew  worse,  and  prayed  that  they 
might  therefore  be  sold.    The  words  of 
the  order  were,  "  the  greater  part  of  the 
"  goods  and  effects  taken  by  the  said 
"  sequestrator  consisting  of  perishable 
stock  and  effects,  his  Honor  doth 
order  that  the  same  be  sold,  after  giv- 
ing  a  fortnights  notice,  in  the  Exe- 
ter  journal  thereof,  and  the  money 
(after  reasonable  expenses  deducted) 
"  to  be  ascertained,  by  affidavit  of  the 
"  sequestrator,  and  to  be  paid  into  the 
"  Bank,  to  the  credit  of  this  cause." 
From  the  above  extract  from  L.  R.  it 
would  appear,  that,  although  the  appli- 
cation extended  to  cattle  as  well  as  to 


perishable  goods,  yet  that  the  order  was 
confined  to  perishable  goods.  In  Hales 
V.  Shcffto,  3  Bro.  C.  C.  72.  a  motioa 
for  sale  of  goods  sequestered  on  mesne 
process  was  refused,  so  also  in  Knight 

V.  Young,  2  V.  &  B.  184,  in  May- 

nard  v.  Pomfret,  3  Atk.  468,  cited  4 
Ves.  740.  it  appears  to  have  been  grant- 
ed on  consent.  But  it  seems  very 

questionable  whether  a  sequestration 
ought  to  be  executed  at  all  on  mesne 
process,  see  Mr.  Dickens  reasons  on  the 
case  of  Rozdcy  v.  Ridley,  2  Dick.  622. 
Simmonds  v.  Kinnaird,  4  Ves.  735. 
Wharam  v.  Broughton,  1  Ves.  184. 

•  after  a  decree  tlie  court  will  order 

the  sale  of  perishable  commodities,  Shaio 

v.  Wright,  3  Ves.  23.  Bat  it  would 

seem  that  the  motion  for  such  sale  should 
be  made  upon  notice  Mitchell  v.  Dra- 
per^ 9  Ves  208. 
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Attorney- 
General 
against 
Clarke. 

[  423  ] 

[The  word 

inhabitant" 
may  extend  to 
every  body  liv- 
ing in  a  pa- 
rish. (3)] 


The  words  in  the  present  case  are  not  so  uncertain  as  in 
those  cited.  The  word  m  habit  ant  heELVs  a  very  general  sense, 
and  may  extend  to  every  body  living  in  the  parish.  But  as 
it  could  not  be  intended^  that  the  poor  inhabitants  which  are 
relieved  by  the  parish  should  have  benefit  by  this  legacy^ 
which  in  effect  would  be  giving  to  the  rich  and  not  to  the  poor, 
he  declared,  that  the  distribution  of  the  legacies  was  to  be  con- 
fined to  the  poor  inhabitants  of  Saiiit  Leonard,  Shoreditch^ 
not  receiving  alms  ;  [of  the  said  parish]  and  ordered  a  scheme 
to  be  laid  before  the  Master  for  such  distribution. 


(3)  See  Attorney-General  v.  Parker^ 
3  Atk.  577.  But  the  construction  is 
always  to  be  made  with  reference  to  the 
nature  of  the  subject.  Attorney -General 
V.  Foster^  10  Ves.  339.  See  Smith  v. 
Gateward,  Co.  Rep.  Part  6,  59.  Oc- 


tavo Edition,  vol.  3  p.  374.  See  Fearon 
V.  Webb,  14.  Yes.  13.  King  v.  Hall, 
1  Barn.  &  Cress.  137.  2  Inst.  702. 
on  the  word  "  Householders^^  see  King 
V.  Hale,  ub.  Sup.  "  Parishioners^^  see 
Fearon  v.  Webb,  ub.  Sup. 


Case  222.  MALLOCK  against  BROWSE. 


At  the  Rolls, 
3rd  and  7th 
Feb. 1763. 


[Lib.  Reg.  1762.  B.  fo.  195.] 


If  it  appear,  BiLL  by  plaintiff  as  impropriator  of  the  rectory  and  vicarage 
that  a  pecu-  of  2\rmoham  and  Cockington  in  Devonshire,  for  tithes  of 
hrs^LS^made  apples,  cxcept  for  ancient  orchards,  in  respect  of  which  the 

for  any  sort 

of  tithes,  the  Court  will  help  the  imperfect  manner  of  setting  out  the  modus.  (1) 

In  an  ancient  account,  "  Cyder  2d.  per  hhd.:"  an  issue  directed,  whether  a  moc^tw  of  2d. 
per  hogshead  throughout  the  parish.  (2) 


(1)  In  one  case  in  the  Exchequer,  Wil- 
liams V.  Williams,  4  Wood  decree  76. 
3.  Eagle  and  Young,  1276.,  where 
a  different  modus  appeared  upon,  the 
evidence  from  what  was  stated  in  the 
answer,  the  Court  directed  an  issue  to 
try  the  modus  as  proved,  but  in  a  later 
case,  Scott  v.  Fenwick,  4  Wood  decree 
246.  3.  Eagle  and  Fom??^,  1318.,  the 
same  court  under  similar  circumstances 


refused  to  grant  an  issue ;  but  the  evi- 
dence being  very  strong  the  bill  was 
dismissed.  See  Wood  v.  Harrison, 
post,  563.  and  Atkins  v.  Willoughby 
de  Brooke  2  Anstr.  397.  11.  Eagle 
and  Young,  408.  Blackburn  v.  Jessop, 
17  Ves.  473.,  1  Swanst.  132.  See  Fryer 
V.  Sims,  3  E.  &  Y.  1369.  A7itrobus  v. 
East  India  Company,  13.  Ves.  9,  13. 
(2)  See  Butcher  v.  Hill^  ante,  376. 
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bill  admits  a  modus.  The  defendant  in  his  answer,  Vv^hich  Mallock 
was  very  confused  and  unintelligible,  set  out  the  copy  of  a  against 

paper  writing  which  he  had  from  the  steward  of    Browse. 

Carey,  Esq.  containing  an  account  of  a  modus  in  the  parish 
of  Cockington  (and  which  account  defendant  says  in  his 
answer  he  believes  to  be  true)  3  and  in  it  is  said,  "  Cyder  2d. 
per  hogshead,"  In  another  part  of  the  answer  he  insists, 
that  tithes  of  apples,  though  grown  in  late  planted  orchards, 
are  not  payable  in  kind. 

It  was  insisted  for  the  plaintiff,  That  it  did  not  appear  what 
the  modus  was,  which  ought  to  be  set  out  with  some  degree 
of  certainty,  that  the  plaintiff  may  know  what  the  defendant  , 
relies  on,  and  how  to  apply  his  evidence. 
Sir  Thomas  Clarke,  Master  of  the  Rolls  : 
If  it  appears  that  a  pecuniary  payment  was  made  for  any 
sort  of  tithe,  the  Court  will  help  the  imperfection  in  the 
manner  of  setting  out  the  modus,  and  put  a  sense  upon  the 
words :  and  accordingly  directed  an  issue,  to  try  whether  a 
modus  of  2d.  per  hogshead  of  cyder  was  payable  throughout 
the  said  parish,  in  lieu  and  satisfaction  of  tithes  in  kind  for 
such  apples  as  were  used  in  making  such  cyder.  (3) 


(3)  The  defendant  by  his  answer  sta- 
ted that  about  the  year  1727  he  entered 
into  a  composition  with  plaintiff's  father 
for  payment  of  a  certain  sum  in  lieu  of 
all  tithes,  and  had  continued  to  pay 
same  to  plaintiff's  father  to  his  death, 
and  that  plaintiff  himself  had  for  a  cer- 
tain time  and  up  to  1758  continued  to 
receive  the  same,  that  when  such  com- 
position was  entered  into  no  question 
was  made  about  the  customary  pay- 
ment and  he  then  amongst  other  things 
insisted  that  no  tithe  in  kind  was  pay- 
able of  apples  though  "  grown  in  late 
"planted  orchards  which  within  the 
"  memory  of  man  have  been  grounds 
"  and  rendered  tithe  in  kind,  and  that 

there  was  a  modus  of  a  garden  penny 
"  payable  in  lieu  of  pease,  beans,  carrots, 
"  and  other  garden  stuff  grown  in  gardens 
"  or  in  case  the  gardens  were  too  small 
"  then  in  some  corner  of  a  field  in  case 
"  the  same  was  used  in  the  family  of 
"the  occupiers  of  the  several  estates 
"  within  the  said  parish,  and  said  that 


"about  forty  years  ago,  J.  S.,  deceas- 
"  ed,  the  steward  of  George  Carey,, 

deceased,  gave  defendant  a  paper 
^'  writing  which  he  told  him  was  a  copy 
"  of  the  modes  of  tithing  within  the 
"  said  parish,  of  which  defendant  took 
"  a  copy,  '  by  which  it  appears  that 
"  according  to  the  custom  of  tithing 
"  within  the  said  parish,  so  far  down 
"  as  1G20,  the  tithe  of  wool  was  paid 
"  at  the  shearing  time  ;' "  and  then  after 
setting  out  a  complex  customary  pay- 
ment for  lambs,  for  herbs  and  roots, 
a  garden  penny,  wood,  a  hearth  penny, 
milch-cows,  a  penny,  &c.  &c.  for 
eggs,  colts,  &c.  &c.  "  And  defendant 
"  believes  said  paper  writing  contained 
"  a  short  but  true  account  of  tlie  an- 
"  cient  cus^tom  and  metliods  of  titliing 
"  within  the  said  rectory,  and  of  the 

pecuniary  payments  in  lieu  of  tithes 
"  anciently  used  tlierein,  and  that  such 
"  paper,  though  not  signed,  was  not 
"  made  of  late  years  by  mere  hearsay, 
"  but  defendant  the  rather  believes  so 
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because,  plaintiff  hath  admitted  by 
his  bill  some  of  the  moduses  and  the 
plaintiff  hath  been  credibly  inform- 
ed,  and  believes  that  plaintiff's  an- 
^'  cestors,  or  one  of  them,  actually  re- 
ceived  pecuniary  payments  accord- 
ing  to  some  of  the  moduses  men- 
tioned  in  such  paper  writing  for  se- 
veral  years  together.    And  he  hath 
never  heard  nor  doth  he  believe  that 
"  any  tithes  in  kind  were  ever  paid 
within  the  said  rectory ;  that  de- 
fendant's  father  had  received  2^/.  a 
hogshead  for  cider,  and  that  defend- 
ant  hath  in  his  possession,  a  receipt 
signed  by  plaintiff 's  father — paid  him 
^'  2c?.  per  hogshead,  for  thirty-one  hogs- 
heads  of  cider — great  part  of  which 
"  defendant  remembers  was  made  from 
apples  grown  in  new  orchards."  It 
does  not  appear  whether  any  evidence 
was  gone  into,  it  is  stated  in  Lib.  Reg. 
that  on  hearing  the  bill  and  answer 
read,  and  what  was  alleged  by  the 
counsel  on  both  sides.    An  issue  was 
directed   to  try   "  whether  a  modus 
of  SJ.  for  every  hogshead  of  cyder 
made  from  apples  growing  within  the 
said  parish  is  payable  to  the  irapro- 
"  priator  in  lieu,  and   satisfaction  of 
tithes  in  kind  for  such  apples  as  are 
^'  made  into  cyder." — And  secondly  an 
issue  to  try  whether  "  a  modus  called  a 
garden-penny  is  due  and  payable  by 
the  occupiers  of  every  ancient  house 
within  said  parish  to  the  impropri- 
ator  in  lieu  and  satisfaction  of  all 
garden  stuff  used  and  consumed  in 
the  families  of  such  occupiers  and 

not  sold.  And  in  case  the  jury 

find  there  hath  been  any  other  pay- 
6^  ments  than  those  mentioned  in  the 


issues,  it  is  ordered  that  the  same 

"  be  indorsed  on  the^o^^ea."^  The 

cause  came  on  again  for  further  di- 
rections on  the  7th  of  March,  1764.  

Lib.  Reg.  1763.  B.  fo.  180.,  and  on 
the  24th  of  Jan.  1765.— L.  R.  1764. 
B,  fo.  176.  And  it  appears  that  as  to 
the  first  issue  the  jury  found  that  from 
time  immemorial  the  sum  of  2c?.  and 
no  more  had  been  paid,  and  ought  to 
be  paid,  to  the  impropriator  of  said 
parish,  for  every  hogshead  of  cider 
made  from  apples  growing  within  the 
said  parishes,  and  the  titheable  places 
thereof  as  a  modus  for  and  in  lieu  of 
tithe  in  kind  of  the  apples  used  in  the 
making  the  same. — : — And  as  to  the 
second  issue  that  time  immemorial 
"  the  sum  of  one  penny  called  a  gar- 

den-penny,  and  no  more  had  been 
"  paid  and  ought  to  be  paid  yearly  to 

the  impropriator  by  the  occupiers  of 

every  ancient  house  within  the  said 
"  parishes  for  and  in  lie]a  of  tithe  in 
"kind  of  all  garden  stuff  used  and 
"  consumed  in  the  family  of  such  oc- 

"  cupiers  and  not  sold."  -And  it 

was  now  ordered  that  the  bill  so  far  as 
it  prayed  an  account  of  apples  grow- 
ing within  the  said  parishes  made  into 
cider,  and  for  all  garden  stuff  used  and 
consumed  in  the  families  of  the  oc- 
cupiers of  every  ancient  house  within 
the  said  parish  should  stand  dismissed 
with  costs,  and  that  the  plaintiff  should 
pay  to  defendant  all  his  costs  at  law, 
to  be  taxed;  and  an  account  was  di- 
rected of  what  was  due  in  respect  of 
the  said  two  moduses. — ^And  an  ac- 
count of  all  the  other  titheable  mat- 
ters and  things  sought  by  said  bill. 
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LADY  LONDONDERRY  against  WAYNE  and  his  _ 
WIFE 


[Lib.  Reg.  1762.  A.  fo.  207.] 


9th,  10th,  and 
12thFeb.  1763. 


Robert  Graham,  by  will,  devised  his  estates  in  South-  [s.  c.  2  Eden 

warmhorough  and  Crunsdell,  in  the  county  of  Southampton,  p^^^^^ 

[subject  to  an  annuity  of  200/.]  to  his  eldest  son  Robert  for  tie  on  wife 

life ;  with  remainder  to  his  first  and  other  sons  in  tail  male ;  exceeding 

with  remainder  to  the  testator's  second  and  third  sons,  and  4001.  a-year, 

their  issue  male,  in  the  same  manner  ^  with  remainder  in  fee  i^g  covenants 

to  his  own  risrht  heirs  ;  with  a  power  for  his  sons,  when  in  *°  f 

.  f.  .  .  .       a-year,  clear 

possession,  [either  before  or  after  marriage]  to  make  a  join-  of  taxes  and 
ture  of  any  part  of  the  estates,  not  exceeding  the  yearly  value  sett7ementls 
of  400/.  Robert,  the  eldest  son,  by  articles  previous  to  his  afte^rwards  ^ 
marriage  with  the  plaintiff,  covenanted  for  himself,  his  heirs  vvith  cove-  ' 
and  executors,  within  six  months  after  the  marriage  to  convey  ^^"1^^^  should 
lands  and  tenements  of  inheritance,  &c.  in  possession  in  the  fall  short  of 
manors  of  Southwarmborough  and  Crunsdell,  of  the  yearly  he  wouid^make 
value  of  400/.  clear  of  taxes  and  reprises,  on  himself  for  life,  up  the  de- 
remainder  to  the  plaintiff  for  life,  with  remainder  to  the  issue  HelX'^Vhat  the 
male  of  the  marriage.  settlement 

°  was  intended 

as  an  execution  of  the  power,  and  the  making  it  a  clear  400/.  a-year  was  a  mistake.  (1) 

The  marriage  was  had ;  and  on  the  23d  June  1733,  Robert 
Graham,  the  husband,  executes  a  settlement,  which  recites 
the  will  of  his  father,  and  the  articles,  and  is  expressed  to  be  in 
pursuance  of  the  articles,  by  which  he  conveys  certain  farms 
in  Southwarmborough  and  Crunsdell,  which  arc  expressed  to 
be  of  the  yearly  value  of  401/.  and  also  a  pension  of  4/.  a  year 
payable  out  of  a  rectory ;  out  of  which,  the  settlement  takes 
notice,  is  allowed  12/.  a-year  to  the  tenants  for  boots,  which 
reduces  the  settlement  within  the  power. 

There  is  also  a  covenant  in  the  settlement,  that^  if  the  pre- 


(1)  See  Sugden  on  Powers  531, //«r-  to   the  meaning  of  the  word  reprises 

xicy  V.  Harvey^  1  Atk.  561.  Lord  Tijr-  see    in   Marchumcss    of  Blamlford 

connelt  v.   Duke    of  Ancasicr   ante  v.  Duchess  of  Marlbot  oui^h^  2  Atk. 

237,  Roper,   Husband  k  Wife.  492.  545. 
Ilodgziwrth  V.  Crawley,  2  Atk,  37(1.  as 
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Lady  Lon-  "^ises^  by  means  of  the  annuity  of  200/.  payable  to  his  mother 
DONDERRY   (and  which  is  a  charge  on  all  the  estates)^  or  by  any  lawful 
against     eviction  or  incumbrance,  should  fall  short  of  the  yearly  value 
Wayne^  and  ^£  4Q0/,  such  deficiency  should  be  made  up  out  of  the  other 
estates  by  virtue  of  his  power,.  (2) 

Graham,  the  husband,  died  without  issue  in  1749,  leaving 
Mrs.  Wayne,  his  niece,  and  heir  at  law,  having  devised  his 
[  425  ]     estates  to  her  for  life,  remainder  to  her  first  and  other  sons, 
with  remainders  over  to  his  sister,  the  defendant,  Mary  Gra^ 
ham,  and  her  issue,  in  like  manner. 

In  1752,  Wayne  and  wife  brought  a  bill,  for  an  account 
and  application  of  the  real  and  personal  estates  of  Robert 
Graham,  The  plaintiff  put  in  her  answer,  and  insisted  on 
her  jointure ;  but  did  not,  either  by  her  answer  or  at  the 
hearing,  pretend  that  the  estates  settled  were  deficient.  In 
1754,  a  decree  was  pronounced,  and  an  account  directed,  and 
the  surplus  rents  of  the  real  estates  were  directed  to  be  paid 
to  Wayne  and  wife.  In  1758,  just  as  the  Master  was  ready 
to  make  his  report,  the  plaintiff  set  up  a  claim  on  account  of 
a  deficiency  in  the  settled  estates  ;  but  there  being  no 
directions  relative  to  it  in  the  decree,  the  Master  disallowed 
the  claim,  and  the  plaintiff  took  exceptions  to  the  report, 
which  on  heai^ing,  were  over-ruled,  but  without  prejudice  to 
any  claim  she  might  have  on  account  of  the  deficiency. 
And  now  she  brought  her  bill,  to  have  the  deficiency  made 
good  according  to  the  articles. 
Two  Questions  were  made  : 

1st,  What  the  plaintiff  was  entitled  to  by  way  of  jointure  ? 

2d,  Whether  there  is  any  deficiency  ? 

For  the  plaintiff  it  was  insisted.  That  by  the  articles  she  is 
intitled  to  lands  of  the  yearly  value  of  400/.  clear  of  taxes 
and  reprizes :  and  notwithstanding  Graham  had  a  power  to 
settle  only  400/.  a- year,  not  clear  of  taxes  and  reprizes  :  yet 


(2)  The  words  of  the  covenant  as  sta- 
ted in  the  bill  were  "  that  all  the  said 
"  premises  thereby  granted  then  were 
"  and  should  be  held  and  enjoyed  by 
"  the  said  Countess  during  her  life  if  she 
survived  the  said,  i^,  Graham,  free 
from  all  incumbrances  except  the  said 
"  annuity  of  200/."  And  then  after  co- 
venanting that  the  said  annuity  should  be 
received  out  of  other  parts  of  the  lands, 
and  further  that  in  case  the  said  heredita- 


ments should  by  reason  of  the  said  annu- 
ity or  by  any  lawful  eviction  or  incum- 
brance fall  short  of  the  yearly  rent  or 
sum  of  400/.  then  and  in  that  case,  and 
from  thenceforth  such  deficiency  should 
be  made  up  and  supplied  to  the  plain- 
tiff during  her  life  by  other  messuages 
and  tenements  which  by  virtue  of  the 
said  will  and  the  power  therein  contain- 
ed might  by  the  said  R.  Graham,  be 
limited  in  jointure.  Lib.  Reg. 
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his  covenant  will  affect  his  real  assets,  and  ought  to  be  made 
good  out  of  the  reversionary  interest,  which,  by  the  death  of 
him  and  his  brothers  without  issue,  is  come  into  possession 
and  passed  by  his  will.  It  was  also  insisted,  that  the  settle- 
ment cannot  prevail  against  the  articles,  it  being  made  after 
marriage,  and  the  plaintiff  being  then  suh  potestate  viri : 
besides,  the  settlement  is  recited  to  be  made  in  pursuance  of 
the  articles. 

On  the  other  side  it  was  argued  for  the  defendants.  That 
the  articles  were  intended  to  be  an  execution  of  the  power ; 
and  though  the  power  is  not  recited  in  them,  yet  it  must  be 
supposed.  That  the  will  of  Graham,  the  father,  was  seen 
upon  the  occasion.  That  every  part  of  the  articles  import  it. 
Lands  in  Southwarmhorough  and  Crunsdell  are  covenanted 
to  be  settled.  The  limitations  in  the  articles  are  exactly  the 
same  as  in  the  will.  There  is  no  provision  for  daughters  in 
eitlrer.  That  it  is  not  a  covenant  to  settle  lands  generally, 
in  which  case  the  real  assets  would  be  affected  (3)  but  it  is 
to  settle  particular  lands,  such  as  he  is  impowered  to  do  by 
his  father's  will :  and  therefore  the  reversionary  interest 
which  afterwards  fell  in  ought  not  to  be  liable  to  make  good 
her  jointure  beyond  the  extent  of  the  power.  That  the  inser- 
ting the  words  clear  of  taxes  and  reprizes,^'  was  a  mistake. 
That  the  settlement,  which  varied  from  the  articles,  by  set- 
tling only  400/.  a-year,  was  not  to  be  considered  as  proceed- 
ing on  a  new  agreement,  but  as  rectifying  the  mistake  in  the 
articles  ;  and  therefore  was  consistant  with  the  true  con- 
struction of  the  articles,  and  in  that  light  may  be  considered 
as  made  in  pursuance  of  them  :  but  that,  on  the  foot  of  a  new 
agreement,  the  settlement  ought  to  prevail ;  for  the  plaintiff 
was  adult,  and  though  under  coverture,  yet  she  was  in  some 
respects  sui  juris,  by  having  reserved  a  great  part  of  her  own 
estate  to  her  separate  use,  and  consented  to  the  settlement 
by  the  advice  and  with  the  assistance  of  her  trustees,  one 
of  which  was  Mr.  Bilthman,  her  solicitor,  who  was  a  person 
of  reputation  in  his  profession,  and  had  been  employed  as 
solicitor  by  the  family  for  many  years. 

As  to  the  2d  Question  Lord  Chancellor  early  in  the 
debate  declared  he  would  not  judge  of  the  deficiency,  but 


Lady  Lon- 
donderry 
against 
Wayne 
and  V/ife. 
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(3)  See  Vernon  v.  Vernon^  ante  p.  5.  and  note  there. 
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Lady  Lon- 
donderry 
against 
Wayne 
and  Wife. 

Lady  Tyrcon- 
Tiel.  V.  Duke  of 
Ancaster^  ante 
p.  237.  Mar- 
chioness of 
Blandford  v. 

[  427  ] 

Dtichess  of 
Marlbru\ 


would  send  it  to  a  Master  5  and  therefore  little  was  said  on 
this  question,  except  that  the  Counsel  for  the  plaintiffs 
insisted,  that  the  value  of  the  estates  ought  to  be  taken  as  at 
the  death  of  Graham,  the  husband,  and  not  at  the  time  of  the 
settlement.  But  the  Counsel  for  the  defendants  did  not  say- 
much  in  contradiction  to  it,  because  it  was  thought  to  be 
quite  as  advantageous  in  this  case,  to  take  the  value  at  the 
death  of  Graham,  as  at  the  time  of  the  settlement. 
Lord  Henley,  Chancellor : 

I  am  of  opinion,  that  the  articles  were  entered  into  in  ex- 
ecution of  the  power,  and  were  made  with  a  privity  of  the 
father's  will. 

The  inserting  the  words  clear  of  taxes  ayid  reprizes,'' 
was  a  mistake.  The  persons  concerned  imagined  that  the 
words  of  the  power  were  to  be  so  understood.  These  sorts 
of  power  in  general  do  not  free  the  jointure  from  public 
taxes  ;  but  it  was  not  rightly  understood  at  that  time. 

As  to  the  settlement,  the  plaintiff  having  contracted  for  her 
separate  use,  is  to  be  considered  as  a  feme  sole,  and  capable 
of  contracting,  notwithstanding  she  was  under  coverture, 
especially  with  the  advice  of  her  trustees,  one  of  which  was 
Mr.  Blithman,  an  eminent  solicitor. 

The  settlement  in  every  part  of  it  imports  an  intention  to 
settle  a  jointure  according  to  the  extent  of  the  power :  the 
covenant  does  strongly  so ;  and  the  lands  and  pensions  set- 
tled are  expressly  said  to  be  400/.  a-year.    Am  of  opinion, 
it  was  not  Mr.  Graham's  intention  to  covenant  beyond  the 
power  in  his  father's  will. 
Value  of  lands     Q.  Upon  the  inquiry  ?    I  am  of  opinion,  that  where  there 
jointure  is  to  be     ^  Settlement,  the  value  cannot  be  fixed  with  justice  but  at 
taken  as  at  the  the  time  of  the  husband's  death.    The  wife  cannot  know  the 
husband.        value  but  by  inspection  of  leases,  or  by  information  if  the 
estates  are  in  hand.    The  rent  taken  at  a  particular  time,  and 
under  a  particular  letting,  ought  not  to  bind  the  wife.  The 
rent  of  an  estate  is  very  uncertain  5  it  often  varies ;  the  land- 
lord is  often  obliged  to  give  boons.    Where  he  has  been  at 
an  expence  of  improving,  it  is  common  for  the  tenant,  instead 
of  paying  a  sum  of  money  for  the  improvements,  to  pay  an 
increase  of  rent. 

Refer  it  to  the  Master,  to  see  whether  the  lands  and  pen- 
sion, comprized  in  the  settlement,  at  Mr.  Graham's  death, 
were  worth,  to  be  let  the  yearly  value  of  400/.  allowing 
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thereout  all  public  taxes  payable  by  the  landlord ;  and  in  case  Lady  London- 
they  were  deficient^  to  state  the  quantum  of  such  deficiency  (A)  watoe^&  Wife 

(A)  Lord  Tyrconnelv,  Duke  of  An-  That  the  value  of  lands  settled  in  join- 

caster^  in  Chancery,  13th  July,  1754.  ture  is  to  be  taken  as  at  the  time  of  the 

ante  p.  237.  Speaker.  Speake^  1  Vern.  settlement,  and  not  at  the  death  of  the 

217.  Pinnell  and  Hallett,  ante,  p.  106.  husband.  (4) 


(4)  See  Vernon  v.  Vernon^  ante  p.  5. 
Marchioness  Blandford^  v.  Duchess 
Marlbro\  2  Atk.  541.  Pinnelv.  Hul- 
let,  ante,  106.  See  Roper,  Husband 
and  Wife,  1  Vol.  496.  where,  with  the 
view  of  reconciling  the  decision  in  this 
case  with  that  in  the  cases  mentioned 
in  the  above  note,  it  is  observed,  that 
the  covenant  differs  from  that  in  those 
cases,  inasmuch  as  the  covenant  here  is 
pro'spective,  viz.  "  If  the  premises  that 
"  had  been  settled  should  fall  short,"  &c. 


which  shewed  the  settlor's  meaning, 
that  the  value  was  not  to  be  irrevoca- 
bly fixed  by  the  settlement  containing 

such  a  covenant.  In  addition  to  the 

above  observations,  it  is  to  be  remarked, 
that  it  appears  from  the  Registrar's 
Book  that  the  husband,  during  his  life, 
took  down  one  of  the  farm  houses,  and 
enclosed  part  of  the  farm  into  his  park, 
and  that  he  thereby  greatly  lessened  the 
yearly  value  of  the  farm. 


PIKE  against  HOARE. 


Case  224. 


[Lib.  Reg.  1762.  B.  fo.  217.] 


25th  April  1763. 
[S.  C.  2  Eden, 
182.] 


Bill  by  plaintiff,  as  heir  at  law  of  his  brother,  to  have  an  i^JI?  f Jj^^^ 
issue  directed  to  try  the  validity  of  his  brother's  will.  It  was  issue  to  try  the 
admitted  that  his  whole  real  estate  lay  in  Pennsylvania,        wfir^madc  \n 

England, 

dismissed,  the  estate  lying  in  Pennsylvania  (1)  and  the  will  having  been  proved  in  the  Ecclesi- 
astical Coiirt,  and  debts  and  legacies,  to  a  large  amount,  paid  under  it,  and  also  proved  per 
testes  in  Chancery,  and  the  heir  fvt  law  in  his  answer  making  no  objection  to  it,  but  taking  his 
costs  as  a  disinherited  heir. 


(1)  The  correctness  of  the  decision  in 
this  case  has  been  questioned.  See  2 
Edenl  85,  in  note.  There  is  no  doubt  of 
the  jurisdiction  of  the  Court  of  Chancery 
upon  contracts  relating  to  lands  in  the 
colonies,  where  the  parties  are  in  this 
country.  See  Jackson  v.  Pctric^  10 
Ves.  165.  For  although  tlie  Court  can- 
not act  upon  the  land  directly,  yet  it  can 
upon  the  conscience  of  the  parties  who 
are  within  its  jurisdiction,  l^ord  Crans- 
town  V.  Johnstone,  3  Ves.  183.  Pcmi  v. 
Lord    Baltimore  J    1  Ves.  Sen.  454. 


Foster  V.  Vassall,  3  Atk.  589.  Archer 
V.  Preston,  1  Eq.  Ca.  Abr.  133.  Arg- 
lass  V.  Muschamp^  1  Vern.  77.  White  v. 
Hall,  12  Ves.  324.  Vernon  v.  Bethelt,  2 
Eden.  110.  Toller  v.  Carterct^l  Vern. 
494.  Eq.  CL  Abr.  134.  pi.  5.  and  there- 
fore a  plea  to  the  jurisdiction  of  (he 
Court,  in  such  cases,  must  aver  that  the 
parties  are  out  of  tlie  jurisdiction,  An^ 
gus  V.  Angus,  1  West.  23.  As  the 
Court  has  no  jurisdiction  over  lands  in 
the  Colonies,  a  bill  will  not  lie  for  de- 
livery of  possession  of  lands  there,  Ko- 
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Pike  The  will  was  dated  18th  October  1752,  and  subjected  the 

lIoT^^      real  estate  to  the  payment  of  debts  and  legacies. 

The  testator  died  in  1755,  and  since  his  death  the  devisees 
had  filed  a  bill  in  Chancery  against  the  plaintiff,  the  heir  at 
law,  to  perpetuate  the  testimony  of  the  witnesses.  The 
plaintiff  put  in  an  answer,  and  had  applied  for,  and  had  been 
paid  his  costs  of  that  suit. 

It  appeared  that  the  plaintiff  at  first  disputed  probate  of  the 
will  in  the  Ecclesiastical  Court,  and  afterwards  withdrew  his 
caveat;  and  that  since  the  will  had  been  proved,  the  execu- 
tors and  devisees  had  paid  away  upwards  of  5,000/.  in  debts 
and  legacies. 

It  was  insisted  on  behalf  of  the  plaintiff.  That  it  was  a  pro  - 
per,  and  even  a  necessary  jurisdiction  to  be  exercised.  That 
the  will  was  deposited  in  the  Archbishop's  Court ;  and  that 
they  would  not  part  with  it  to  be  carried  to  Pennsylvania. 

That  the  testator  lived  for  some  time  before  his  death,  and 
made  his  will,  in  England.  That  he  had  been  a  long  time  ill. 
That  his  state  of  mind,  and  the  circumstances  attending  the 
[  429  ]  will,  must  be  proved  by  persons  who  lived  in  England.  That 
the  witnesses  to  be  examined  are  very  numerous,  and  it  will 
be  very  difficult  and  expensive,  if  practicable,  to  get  them  to 
Penrisylvania.  That  there  is  no  compulsory  method  of 
doing  it ;  and  many  of  the  witnesses  are  in  professions  and 
business  which  they  cannot  leave,  as  the  physician,  apothe- 
cary, and  others.  That  the  parties  will  have  a  trial  by  a  jury 
in  England,  which  they  will  not  have  in  Pennsylvania. 

On  the  other  side  it  was  objected,,  That  the  Court  has  no 
jurisdiction ;  and  that  the  parties  may  have  justice  according 
to  the  laws  of  the  country  where  the  estate  lies.  That  if 
the  Court  has  jurisdiction,  it  is  discretionary  to  direct  an 
issue ;  and  that  the  circumstances  of  acquiescence  in  the 
plaintiff,  by  which  the  devisees  have  been  drawn  in  to  pay 
large  sums  of  money  out  of  the  effects,  do  not  intitle  him  to 
any  favour. 

Lord  Henley,  Chancellor  : 

The  granting  the  relief  prayed,  by  directing  an  issue,  is 
discretionary  in  the  Court.    The  general  ground  of  this  sort 

herdean  v.  jRoms-,  1  Atk.  543.  S.  C.  1  tion  against  lands  in  Ireland,  bat  qiKsre, 

West.  565.  See  Penn  v.  Lord  Balti-  and  see  Fryar\.  Vernon,  9  Mod.  124. 

more,  1  Ves.  454.   Attorney-General  where  a  motion  was  made  for  seques- 

V.  Stewart,  2  Mer.  156.  In  Fryer  v.  tration  of  defendants  lands  in  Ireland, 

Bernard,  2  P.  Wms.  262.  it  was  held  for  contempt,  and  refused,  and  the  Mas- 

that  the  Court  might  grant  a  sequestra-  ter  of  the  Rolls  said,  that  the  process  of 
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of  bill  is,  to  remove  terms,  or  other  impediments,  out  of  the  Pike 
way ;  and  it  is  discretionary  in  those  cases,  either  to  direct  against 
an  issue,  or  to  prevent  the  term's  being  set  up,  so  as  to  give  Hoari;.. 
an  opportunity  for  the  plaintiff  to  bring  an  action. 

In  the  present  case,  if  it  concerned  lands  in  England,  J. 
should  refuse  to  interpose  ;  for  the  plaintiff  saw  the  will,  at 
first  opposed  the  probate,  afterwards  vi^ithdrew  his  opposition. 
The  administration  under  the  v^ill  affects  the  real  estede, 
which  is  made  subject  to  debts  and  legacies.  The  plaintiff 
stands  by,  and  suffers  the  executors  and  devisees  to  pay  away 
large  sums  of  money  under  the  will.  Upon  bill  to  perpetuate 
testimony,  he  did  not  cross-examine  the  witnesses,  but  took 
his  costs  as  a  disinherited  heir. 

He  has  forfeited  his  right  to  come  here,  for  want  of  purity 
in  his  behaviour  and  conduct.  This  would  have  been  my 
opinion  if  the  estate  had  been  in  England.  But  I  build  my 
opinion  materially  on  the  fact  of  the  lands  lying  in  PennsyU 
vania ;  for  a  will  of  lands  lying  in  any  of  the  colonies  is  not  ^  430  ] 
triable  in  Westminster  Hall:  if  it  was,  it  would  be  intro-  [Awiilofiands 

lying  in  the 

ductive  of  great  confusion,  and  be  very  detrimental  to  the  colonies  is  not 
Colonies.  ^rj^^l^l^  , 

Westminster 

We  have  Colonies  and  Factories  in  the  four  quarters  of  the  Hail.(2)] 
world,  and  each  Colony  and  Factory  have  distinct  laws 
of  their  own.  Judges  in  TVestminster  Hall  are  not  acquainted 
with  the  laws  of  the  several  Colonies  and  Factories ;  they  are 
local.  In  Pam  v.  Lord  Baltimore,  (3)  Lord  Hardwicke 
made  the  distinction,  and  said,  It  was  the  contract  that  gave 
the  Court  jurisdiction  in  that  case,  the  principles  of  equity 
being  the  same  in  all  places.  What  vt^eighs  strongly  with 
me  is,  that  no  issue  was  ever  directed  to  try  will  of  lands  in 
Ireland,  It  was  attempted  in  Lord  llohert  Maimers' s  case, 
but  given  up  ;  and  that  was  as  strong  a  case  as  this.  INIr. 
Cahuell,  the  testator,  lived  and  died  in  England,  never  was 
but  once  in  Ireland,  to  see  his  estate,  and  his  will  was  made 
in  London. 

I  Ari:riimoiits 

As  to  inconveniencies,  if  the  law  is  clear,  they  afford  no  "  ah  inconvmi- 
argument  of  weight  with  the  Judge.    The  Legislature  only  'jppVicaVu"^'^ 

where  the  law  is  doubtful,  not  where  it  is  clear.] 


the  Court  could  not  effect  those  lands,  to  abide,  and  perform  the  decree,  and 

but,  that  tlie  practice  Avas  to  make  affi-  see  Arglass  v.  iMusc/i(U/ip^  1  \'ern.  133. 
davit,  that  tlie  person  in  contempt  is  in        (2)  See  Jhn  n  v.  Cole,  ante  41G. 
Kngland,  and  being  taken  on  process,        (3)  I  Ves.  444. 
the  (\)urt  will  oblige  him  to  give  bail, 
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Pike  can  remedy  them.  They  are  properly  considered  only  in 
against  a  case  where  the  Codrt  entertains  doubts  (4),  which  I  do  not 
oARE.  ^pgn  the  present  occasion.  But  the  inconveniencies  on  the 
other  side  would,  in  my  opinion,  be  much  greater,  if  the 
whole  property  in  the  Colonies  were  to  be  determined  in  the 
Courts  of  Eiigland.  If  the  testator  has  by  his  mismanage- 
ment brought  these  difficulties  upon  his  family  and  etate,  it 
is  not  in  my  power  to  help  it. 

Bill  dismissed. 


(4)  See  Co.  Litt.  66.  a.  and  the  re- 
ferences in  margin  to  Sect.  87,  tliere. 
See  also  Note  (1),  by  Mr,  Hargrave 


there.  See  in  Attorney -Gerieral  v. 
Duke  ofMarlbro\  3  Madd.  MO, 


Case  225. .  UNETT  against  WILKES,  &  e  eontm. 

In  Chancery,   

2d  and  3d  ' 

Maj  1763.  [Lib.  Reg.  1762.  B.  fol.  279.] 

[S.  C.  2  Eden, 

187.]  

[Heir  at  law  Dr.  Wilkes,  bv  wlU  22d   Febmarii   1759,  after  dvin^ 

put  to  election,  .  ,         •       ,     i  •  ^      j     •         .  t»  ? 

with  respect  to  several  legacies  to  his  servants,  devises  to  the  Reverend 
Copyholds  not  j^ifHam  Astlev  and  Rupert  Dovey.  and  their  heirs,  all  his 

surrendered.  .  -»  ■'  ^ 

(1)]  real  and  personal  estate,  of  whatsoever  kind  and  denomina- 

tion, in  trust,  to  receive  the  rents,  profits,  and  interest  on  the 
same,  and  pay  the  produce  from  time  to  time  to  his  wife, 
[  431  ]  Mvs.  Frances  Wilkes,  or  else  that  they  permit  and  suffer  her 
to  receive  and  give  discharges  for  the  same  during  her  lif6  ; 
and  in  case  she  should  think  proper  to  continue  and  dwell  at 
Willenhally  at  the  house  he  then  inhabited,  that  then  they 
permit  and  suffer  her,  for  the  term  aforesaid,  to  make  use  of 
all  his  household  goods,  plate,  books,  implements  of  hus- 
bandry, and  stock  of  all  kinds,  as  cows,  horses,  pigs^  hay, 
corn,  clover,  and  such  like  things  ;  but  in  case  she  should  not 


(1)  See  Frank  v.  Standish^  1  Bro.  Whistler  v.  Webster^  2  Ves.  Jun.  367. 

C.   C.  588.   in  note  S.  C.  19  Ves.  On  the  doctrine  of  election  generally, 

391.    Rumhold  v.  Rumbold,  3  Ves.  see  Mr.  Swanston's  elaborate  Note  on 

65.    Pettiward  v.  Prescott,  7  Ves.  the  subject,  1  Swanst.  394.  and  see 

541.  Judd  V.  Pratt,  13  Ves.  168.  See  Butcher  v.  Kemp,  5  Madd.  61. 
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tliiiik  proper  to  continue  there,  that  then  they  should  deliver  Unett 
to  his  said  wife  his  chaise,  and  the  horses  belonging  to  it,  and  ^g^i^^^ 
such  horse  or  horses  as  she  should  chuse,  and  what  plate, 
bedding,  or  linen  she  should  have  occasion  for,  in  furnishing 
some  other  house  in  a  manner  agreeable  to  her;  and  that 
they  should  permit  and  suffer  her  to  enjoy  and  use  all  such 
things  as  long  as  she  lived  ;  and  that  all  the  rest  of  his  goods 
should  be  by  them  converted  into  money,  and  placed  out  at 
interest,  which  interest  they  should  receive,  and  pay  her  from 
time  to  time,  as  it  became  due,  or  they  should  permit  her  to 
receive  the  same  as  long  as  she  should  live.  And  after  giving 
several  pecuniary  legacies,  to  be  paid  after  her  death,  he 
directs  the  trustees  to  convey,  transfer,  give,  or  deliver  to  the 
plaintiff,  the  Reverend  Mr.  Thomas  Unett,  (who  is  his  heir 
at  law),  all  his  real  estate,  and  all  the  rest  and  residue  of  his  ' 
personal  estate,  and  settle  it  on  him  and  his  heirs  for  ever. 

The  testator,  at  the  time  of  making  his  will,  and  at  his 
death,  was  seised  of  a  freehold  estate  of  inheritance,  of  about 
140/.  a-year,  and  of  a  copyhold  estate  of  about  200/.  a-year, 
but  did  not  surrender  the  copyhold  estate  to  the  use  of  his 
will.    His  mansion-house  at  Willenluill  was  copyhold. 

After  his  death,  the  plaintiff  Unett  claimed  the  copyhold, 
as  heir  at  law,  for  want  of  a  surrender,  and  also  claimed  the 
freehold  and  personal  estate  in  remainder,  under  the  devise 
in  the  will,  and  brought  his  bill  for  an  account  of  his  personal 
estate  against  the  widow,  who  had  obtained  administration  to 
her  husband,  and  to  have  the  trusts  of  the  will  performed. 

The  cross  bill  was  brought  by  the  widow,  to  compel  Unett 
to  make  his  election,  either  to  take  under  the  will,  or  as  heir 
at  law  ;  and  in  case  he  should  elect  to  take  as  heir,  to  have  a  43  7  ] 
compensation  out  of  Unett' s  interest  in  the  estates  devised  to 
him,  equal  to  the  interest  in  the  copyhold  which  the  testator 
intended  to  give  her  by  his  will. 

After  hearing  the  plaintiff's  Counsel,  Lord  Henley,  Chan- 
cellor, was  clear  of  opinion,  that  this  case  was  within  the  de- 
termination of  election,  and  that  the  plaintiff  Umlt  must 
make  his  election. 

That  the  testator's  intention  was  manifest  to  devise  his  wiu>tiu'r 
copyhold  estate  to  his  wife  for  her  life,  bv  the  general  words,  '"^"''^>' 

1.1.  ?    J  &  1  not  supply  till? 

all  his  real  estate,  which  did  not  depend  upon  the  construction  want  of  sut  rcu- 
to  be  put  upon  those  general  words  independently  ;  but  the  ll^voilr  ol'^a*"' 

wife  ?  and  therefore  the  devise  would  be  good  without  a  surrender,  if  tUe  deviior  hjii 
right  to  the  estate. 
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Unett  subsequent  words,  in  case  she  should  continue  to  live  at  Wil- 
against  lenhall,  &c.  put  it  out  of  doubt ;  for  his  house  at  WiUenhall 
is  copyhold,  and  that  part  of  the  will  supposes  he  had  before 
given  her  the  house  for  her  life,  which  could  only  be  by  the 
general  words  5  and  if  they  would  pass  his  mansion-house  as 
copyhold,  they  would  all  his  other  copyhold  estate.  That 
the  plaintiff,  by  claiming  the  copyhold,  would  disappoint 
the  testator's  intention,  and  therefore  must  make  his 
election. 

His  Lord&hip  also  held.  That  he  had  determined  his  election 
to  take  under  the  will^  by  an  agreement  he  had  entered  into 
with  the  widow  about  buying  her  interest  in  the  personal 
estate.  But  this  last  question  was  not  argued,  or  spoke  to 
by  the  plaintiff's  Counsel,  but  taken  up  by  the  Court  on  my 
mentioning  it  as  Counsel  for  the  defendant.  (A)  (2) 

(A)  Herle  v.  Greenbank^  3  Atk.  695,  1  Ves.  298.  Boughton  v.  Bough- 
ton^  2  Ves.  12.  1  Atk.  625.  as  to  the  first  question.  Tilly  v.  Tilly ^  July 
1743. 


(2)  With  respect  to   the  question.  That  he  was  of  opinion  that  there  may 

whether   a  person   electing   to   take,  be  cases  where  not  only  compensation 

against  a  will,  is  bound  to  forfeit  all  the  is  to  be  made,  but  the  whole  is  to  be 

benefits  he  takes  under  it,  or  only  to  given  up.— -That  he  thought  the  old 

make  compensation,  Lord  Eldon^  in  principle,  till  shaken  by  some  later  de- 

the  late  case  of  Tibbets  v.  Tibbets,  I  terminations,  was  compensation ;  but 

Jacob,  319.  said  he  had  looked  through  that,  that  has  been  since  shaken.  See 

ail  the  cases,  and  that  they  contained  the  question  discussed,  1  Swanst.  433, 

many  dicta  not  easily  reconciieable. —  note.    Sugd.  Powers,  p.  380,  3d  ed. 


Case  226. 


MORRIS  against  M^CULLOCK. 


iStliMay,  1763 


[Lib.  Reg.  1762.  B.  fo.  315.] 


Money  ad-  BiLL  by  plaintiff,  to  be  repaid  a  sum  of  200/.  which  he  had 
cmingtcoiZ'  P^^^  the  defendant  for  procuring  him  a  commission  of  Lieu- 
mission  in  the   tenancy  in  the  Marines. 

Marines.  The 

purchaser,  after  six  months,  being  discovered  to  have  worn  a  livery,  was  discharged.  The 
money  decreed  to  be  refunded  with  interest. 

The  case  was  :  The  defendant  is  a  linen  draper,  and  entered 
into  treaty  with  the  plaintiff,  who  was  servant  to  Captain 
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Bendish,  and  ivore  a  livery,  to  procure  him  a  commission  in  Morris 
the  ]\iarines  for  200/.  The  plaintiff,  not  having  the  money,  agcdmt 

.  M  CuLLOC 

apphed  to  his  master,  to  lend  him  200/.  to  pay  for  the  com- 
mission, which  he  refused,  and  gave  as  a  reason,  that  it 
would  be  very  improper  for  him  to  be  instrumental  in  getting 
the  plaintiff,  who  was  a  servant,  into  the  Marines  as  an 
officer;  and  that  all  the  officers  of  the  corps  would  be 
offended  at  it.  And  Captain  Bendish,  who  was  examined  as 
a  witness  in  the  cause,  said.  That  the  defendant  vv^as  in  the 
passage  of  his  house  when  he  gave  his  reason  to  the  plaintiff 
for  refusing  to  lend  him  the  money ;  and  that  he  left  the 
parlour- door  a-jar,  on  purpose  that  the  defendant  might 
hear  the  reason;  and  most  assuredly  believes  that  the  defen- 
dant did  hear  it. 

The  treaty,  however,  went  on;  and  the  plaintiff,  having 
secured  the  money  some  other  way,  agreed  for  the  commis- 
sion ;  and  accordingly  the  defendant,  being  acquainted  with 
Mrs.  Stot,  who  was,  or  pretended  to  be,  the  wife  of  a  cap- 
tain Stot,  and  was  intimately  acquainted  with  the  late  admi- 
ral Boscmven,  did,  by  her  means  and  interest  with  the  ad- 
miral (who  was  then  one  of  the  Lords  of  the  Admiralty), 
obtain  a  commission  of  second  lieutenant  for  the  plaintiff, 
*who  paid  him  for  it  200/.  of  which  the  defendant  paid  Mrs. 
Stot  50/.  for  her  service. 

The  plaintiff  went  to  Portsmouth  with  his  commission ; 
and  after  having  served  about  six  months,  was  discovered  to 
have  been  a  livery  servant ;  upon  which  the  oflicers  refused 
to  roll  with  him,  and  sent  a  letter  of  it  to  the  secretary  of 
the  Admiralty,  which  was  laid  before  the  Lords  of  the  Ad- 
miralty; and  the  secretary,  by  their  direction,  wrote  a  letter 
in  answer,  commending  them,  and  ordered  the  plaintiff  to 
be  discharged.  And  it  appeared  in  evidence,  that  the  plain- 
tiff was  discharged  in  consequence  of  that  letter,  and  for 
having  been  a  livery  servant,  and  for  no  other  reason. 

It  was  argued  for  the  plaintiff,  1st,  That  he  had  been  im- 
posed upon  by  the  defendant,  and  had  not  the  benefit  of  the 
commission  for  which  he  had  contracted  ;  and  that  the  de- 
fendant knew  the  plaintiff  could  not  hold  it.  2dly,  That 
the  Court  will  decree  the  money  to  be  repaid  upon  public  |- 
considerations,  for  the  same  reason  that  the  Court  decrees 
against  place  brocage  bonds. 

On  the  other  side,  it  was  argued  for  the  defendant,  That 
the  plaintiff  was  not  imposed  upon  :  That  he  had  what  he 
bargained  for,  which  was  the  commission  :  That  the  defend- 
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Morris  ant  did  not  warrant  his  qualification  ;  and  the  case  of  Joe  r, 
M^fulLocK  99.  was  cited:  That  the  plaintiff 'could 

have  no  merit  in  a  Court  of  Equity ;  for  if  the  transaction 
was  wrong,  and  such  as  ought  to  be  discouraged,  he  was  a 
party  to  it. 

It  was  also  said,  and  indeed  proved,  by  Mrs.  StoVs  evi- 
dence, but  which  was  not  credited  by  the  Court,  That  the 
commission  was  first  obtained  for  the  defendant ;  but  that 
his  wife  being  unwilling  he  should  take  it,  for  fear  he  should 
be  sent  abroad,  he  declined  it,  and  prevailed  upon  Mrs.  Stot 
to  recommend  the  plaintiff :  and  it  was  argued  from  thence, 
that  the  defendant  was  not  to  be  considered  as  selling  his 
interest,  so  much  as  selling  his  commission,  which  is  not 
imcommon,  and  the  crown  often  gives  leave  to  do  it.  That 
there  was  nothing  illegal  in  such  a  transaction,  and  no 
imposition  on  the  plaintiff.  That  the  plaintiff's  remedy,  if 
he  is  intitled  to  it,  was  at  law,  in  an  action  for  money 
had  and  received,  when  the  whole  transactioii  would  be 
disclosed  to  a  jury,  and  they  would  give  proper  damages. 
That  nothing  stood  in  the  way  of  such  an  action  ;  and  there- 
fore this  is  not  like  the  case  of  place  or  marriage  brocage 
bonds,  where  the  bonds  are  good  at  law,  and  can  only  be 
set  aside  in  a  Court  of  Equity. 

Lord  Henley,  Chancellor  : 

I  have  not  the  least  doubt  on  this  case  ;  and  if  there  is  no 
precedent  of  such  a  determination  as  I  shall  make,  I  have 
no  scruples  to  make  one,  and  shall  glory  in  doing  it. 

The  general  Question  is,  Whether  this  case  is  within  the 
jurisdiction  of  the  Court  ? 

I  lay  down  this  rule.  That  if  a  man  sells  his  interest,  to 
[  435  ]  procure  a  person  an  office  of  trust  or  service  under  the  Go- 
vernment, it  is  a  contract  of  turpitude  ;  it  is  acting  against 
the  constitution,  by  which  the  Government  ought  to  be 
served  by  fit  and  able  persons,  recommended  by  the  proper 
officers  of  the  crown  for  their  abilities,  and  with  purity. 
This  case  is  within  the  reason  of  the  determinations  upon 
marriage  brocage,  and  post  obit  bonds.  It  is  one  of  the 
most  useful  jurisdictions  of  the  Court,  and  ought  to  be  ex- 
ercised upon  all  occasions.  (1) 

(1)  For  cases  in  which  relief  has  Bro.  C.  C.  124.    Garforth  v.  Fearon^ 

been  given  on  the  ground  of  public  po-  1  H.  BI.   327.     Hartwell  v.  Hart- 

licy,  see  Bellamy  V.  Burrow,   Ca.  T.  well,  14  Ves.  811.    Vauxhall  Bridge 

Talbot  97.    Purdij  v.  Staceij^  5  Burr.  Compani/ v.  Earl  Sj^encer^^MsLdd.SbG. 

2698.    Harrington  v.  Die  Chately   1  JVoodhouse  \.  Meredith,  iJ.  ScW.^^i^ 
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By  this  means  the  most  innocent  and  pure  officer  of  the  Morris 
crown,  whose  business  it  is  to  recommend,  may  have  his  against 
honour  traduced  and  scandalized.    It  is  no  uncommon  thing  Cullock. 
to  sell  commissions  in  the  army ;  but  then  it  is  done  with 
the  leave  of  the  crown,  as  a  method  to  reward  merit  with 
economy,  where  an  officer,  who  has  deserved  well,  desires 
to  retire,  and  the  person  to  succeed  him  is  examined  by  the 
secretary  at  war,  and  approved  as  a  proper  person.  That 
was  not  the  case  here,  but  the  defendant  sells  his  interest 
with  Mrs.  Stot,  to  procure  a  commission.    The  case  of  Joe 
V.  j4sh  is  very  different ;  the  commission  was  sold  by  leave 
©f  the  crown,  the  defendant  surrendered,  and  it  was  the 
plaintiff's  fault  that  he  did  not  take  it. 

I  am  also  of  opinion.  That  if  the  defendant  might  sell  his 
interest,  yet  the  plaintiff  has  been  imposed  upon.  I  do  not, 
believe  the  defendant  ever  intended  to  take  the  commission 
himself ;  his  name  was  not  entered  on  the  list ;  nor  is  it  in 
other  respects  at  all  probable ;  and  he  knew  that  the  plaintiff 
was  incapable  of  it,  by  having  worn  a  livery. 

Decree  the  200/.  to  be  repaid,  with  interest  from  the  ^^^^^^i^^, 
time  it  was  advanced  by  the  plaintiff.    And  though  it  ap-  opinion  on  the 
peared  in  the  cause  that  the  plaintiff  had  received  upwards  of  %crr^^^ofd°y! 
20/.  for  pay,  his  Lordship  would  not  allow  it  to  be  deducted;         ^  Vern. 
nor  would  he  take  any  notice  of  Mrs.  Slot  having  been 
paid  50/.  but  charged  the  defendant  with  the  whole  money. 


Law  V.  Law^  3  P.  Wms.  393.,  and  since 
in  such  cases  the  courts  proceed  solely  on 
the  ground  of  public  policy,  it  is  no  ob- 
jection to  the  relief  being  granted  that 
the  person  who  seeks  it  is  himself  par- 
ticeps  criminis^  see  Debenham  v.  Ox^ 
1  Ves.  276,  Hatch  v.  Batchy  9  Ves. 
292.  St.  John  v.  St.  John,  U  Ves.  535. 


See  Osborne  v.  Williams^  18  Ves.  382. 
by  Ld.Thurlow  in  Neville y.  Wilkinson, 
1  Bro.  C.  C.  547,  and  IVilJcinson  v.  Kit- 
chen, Ld.  Raym.  89.  S.  C.  cited  1 
Bro.  C.  C.  547.  And  see  in  cases  of 
marriage  brocage  bonds,  Smith  v.  Hayt- 
zt'elL  ante,  66.,  and  note  there. 
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Case  227.      .  le  ^evE  LE  NEVE. 


At  Lincoln's 
Inn  Hall,  Dec. 


^^^7.  [-jVfo  Entry.] 


[S.  C.  3  Atk. 

646.  1  Ves.    Lord  Haedwicke,  Chancellor 

64.]        _  ' 
y  Lands  in  a  register  country  settled  by  a  deed  which  is  not  registered,  are  settled  upon  a  se- 
cond marriage,  with  notice  of  the  former  settlenient;  and  the  second  settlement  is  registered 
pursuant  to  the  statute  7th  Anne.   The  former  settlement  shall  be  preferred  in  equity.  Notice 
^  to  agent  or  trustee  is  notice  to  principal. 

^^^^^^-^^^^^^^^^^^    The  bill  was  brought  by  the  plaintiffs,  Peter  Le  Neve 
yf- —     and  Hugh  Pigott,  and  Elizabeth  his  wife,  late  Elizabeth 
€^  ^/^^  ^^^^   Le  JVe-ce,  as  the  only  surviving  children  of  the  defendant 
i2  y^/y^^/^ /f^'i^^dward  Le  Neve^  by  Henrietta  his  late  wife. 

The  end  of  the  bill  in  general  is,  to  have  the  execution  of 
^  .  trust  of  leasehold  estates  settled  upon  the  late  wife  of  Ed- 

7       /^^^  ward  Le  Neve^  and  the  issue  of  that  marriage,  by  articles 

'/t/^/'^^^C-^x^      pj-evious  to  the  marriage,  dated  1st  July  1718;  and  that  the 
i^jyZ^^^^,  /  *      conveyances  made  by  the  defendant  Edward  Le  Neve,  and 
M  ,  the  defendant  Mary  his  now  wife,  to  trustees,  may  be  set 

y^  /^Cc        ^     aside^  and  delivered  up,  being  made  after  notice  of  the  arti- 
/  ^  '/x^  ^'^^  I7I8,  or  of  the  other  conveyances 

^  ^^y^  /r\  made  in  pursuance  thereof ;  and  to  have  the  leasehold  exon- 

O  /        /  /^^erated  and  disincumbered. 

^IJ  L  ,4/  s  ^  r^^^  ^^^^g  ^^g^  ^^^^     jjjg^  ^j^g  defendant,  Edward  Le 

Neve,  intermarried  with  his  first  wife  Henrietta  Le  Neve, 
who  had  a  considerable  fortune  ;  and  articles  were  executed 
previous  to  the  marriage,  dated  the  1st  July  1718>  whereby 
the  father  of  Edward,  in  consideration  of  Henrietta's  fortune 
&c.  covenanted  with  trustees,  to  convey  to  them  several  es- 
tates, and  some  leasehold  amongst  the  rest,  near  Soho  Square 
in  the  county  of  Middlesex  ;  to  permit  Edward  Le  Neve,  the 
younger,  to  receive  the  rents  and  profits  during  his  own  life, 
and  after  his  death,  to  pay  to  Henrietta  250/.  a-year,  in  case 
she  survived  Edward;  and  after  the  decease  of  Edward  and 
Henrietta,  then  the  said  estates  should  remain  to  their  issue 
in  such  manner  as  Edward  the  younger  should,  by  will  or 
otherwise,  appoint;  and  for  want  of  such  issue,  to  the  use  of 
Edward  Le  Neve  the  father^  and  his  heirs. 
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The  16th  June,  1719,  a  settlement  was  made  in  pursuance 
of  the  articles. 

The  marriage  took  effect ;  and  Ediuard  and  Henrietta  had 
issue,  plaintiffs  Peter  and  Elizdheth.  Henrietta  died  July 
1740,  leaving  no  other  children. 

Twenty-live  years  after  the  first  marriage,  Edtvard  Le  Neve 
entered  into  a  treaty  of  marriage  with  the  defendant  Mary, 
and  by  articles  dated  the  16th  November,  1743,  previous  to 
the  marriage,  Edward,  in  consideration  of  such  marriage, 
covenanted  with  the  trustess,  the  defendants  Dandridge  and 
Norton,  to  convey  these  very  leasehold  estates  near  Soho- 
square  to  them,  their  executors,  &c.  within  three  months 
after  the  marriage,  in  trust  to  pay  to  defendant  Mary,  out  of 
the  rents  of  these  messuages,  in  case  she  survived  him,  a 
clear  annuity  of  150/.  for  her  life,  for  her  jointure,  &c. 

The  marriage  took  effect,  and  three  months  after,  on  the 
20th  January  1743,  a  settlement  was  made  pursuant  to  the 
articles. 

The  settled  estate,  being  houses  in  Middlesex;,  was  subject 
to  the  Register  Act,  the  7th  Q.  Anne,  cap.  20. 

The  second  articles  and  settlement  were  registered,  but  not 
the  first. 

Edward  has  mortgaged  the  houses  likewise. 

The  bill  is  brought,  in  order  to  set  the  second  articles  and 
settlement  out  of  the  way,  and  that  they  may  be  postponed  to 
the  first  articles  and  settlement ;  upon  this  equity,  That  the 
defendant  Mary  Le  Neve  had  notice  of  them. 

The  Counsel  for  the  plaintiffs  admit.  That  the  registering 
of  the  second  articles  and  settlement  has,  in  point  of  law, 
affected  the  leasehold  estates,  as  the  7th  Q.  Anne  gives  the 
legal  estate  where  the  effect  of  the  registering  has  placed  it. 

The  Question  is.  Whether  equity  will  enable  the  children 
of  the  first  marriage  to  get  the  better  of  the  defendant's  legal 
right  ?  And  this  will  depend  upon  the  question  of  notice  : 

1st,  Whether  it  appears  sufficiently,  that  Joseph  Norton 
was  attorney  for  the  defendant  Mary  in  the  transaction  of 
her  marriage  ? 

2dly,  Whether  Norton  himself  had  sufficient  notice  of  the 
first  articles  and  settlement  ? 

3dly,  Whether  that  will  affect  Mary  as  a  purchaser,  and 
postpone  her  articles  and  settlement,  notwithstanding  the 
Register  Act  ? 

First,  it  will  depend  on  the  answer  of  the  defendant  Mary, 
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Le  Neve 
against 
JL»E  Neve. 


[  439  ] 


£Wliere  the 
same  Counsel 
or  Agent  is 
employed  on 
both  sides, 
each  side  is 
affected  with 
the  notice, 
which  that 
Agent  or  Coun- 
cil has.(l)] 


She  has  in  general  denied  any  notice  of  the  first  articles^ 
and  settlement  till  six  months  after  the  marriage ;  and  says 
"  That  the  defendant  Joseph  Norton  was  so  far  from  being 
employed  as  solicitor  for  her  in  transacting  the  business  of 
"  the  marriage  articles  and  settlement^  that  he  had  been  for 
a  considerable  time  before  employed  as  attorney  for  the 
defendant  Edward  Le  Neve,  her  husband  :  that  being  at 
the  time  of  the  marriage  concerned  for  her  husband^  she 
was  thereupon  induced  to  place  confidence  in  him ;  and 
her  husband  assured  her  he  would  take  care  there  should 
"  be  a  handsome  provision  made  for  her^  and  recommended 
Norton  as  a  proper  person  to  prepare  the  deeds  whereby 
such  settlement  was  ta  be  made  upon  her,  to  which  she 
consented  5  and  that  Norton  assured  her^  that  he  had 
taken  care  to  secure  for  her  150/.  a-year^  by  way  of  jointure, 
"  and  did  not  then,  or  at  any  time  before  her  intended  mar- 
riage,  give  her  any  notice  of  any  former  settlement." 
It  is  insisted  by  the  defendant  Marys  Counsel,  That 
Joseph  Norton  was  not  her  attorney  or  agent,  but  her 
husband's^  and  that  the  attorney  for  one  party  having  notice, 
will  not  affect  her  with  notice. 

I  am  of  opinion,  she  has  admitted  enough  on  her  side  to 
make  him  attorney  or  agent  for  her.  If  she  placed  con- 
fidence in  Joseph  Norton,  no  matter  on  whose  recom- 
mendation ;  if  she  relied  enough  on  her  husband  to  take  his 
recommendation,  it  is  sufficient ;  or  otherwise,  it  would  be 
mischievious  and  inconvenient,  if  this  Court  was  to  take  into 
their  consideration  from  whom  the  recommendation  comes  ; 
for  in  purchases,  and  more  especially  in  mortgages,  very 
frequently  the  same  counsel  and  agents  are  employed  on  both 
sides,  and  therefore  each  side  is  affected  with  notice  as  much 
as  if  different  counsel  and  agents  had  been  employed. 

It  is  material  to  see  how  far  the  cases  have  gone  in  this 
point.  Two  have  been  cited,  Brotherton  v.  Hatt,  2  Vern. 
574.  and  Jennings  v,  Moore  Blincorn  and  Others,  2  Vern. 


(1)  Toulmin  v.  Steer 3  Mer.  210. 
Sheldon  v.  Cooc^  post  626.  Sel- 
don  V.  Cox,  2  Eden,  228.  But  such 
notice  must  be  acquired  in  the  same 
transaction,  Lowther  v.  Carlton,  2  Atk. 
242.  Warwick  v.  Warwick,  3  Atk.  294. 
Worsley  v.  Earl  ofScarbro\  3  Atk. 
392.  Heirn  v.  Mill,  13  Ves.  120.  See 
Hamilton  v.  Roi/se,  2  Sch.  &Lef.  315 


Mountford  v.  Scott,  3  Madd.  40.  It 
was,  however,  held  by  Lord  Eldon,  in 
Mountford  v.  Scott,  on  appeal,  1  Turner, 
andRuss.  280,  that  the  question  whe- 
ther notice  to  an  Attorney  in  one  trans- 
action shall  be  notice  to  him  in  another, 
must  in  all  cases  depend  upon  the  cir- 
cumstances. 
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609.  [S.  C.  2  Bro  P.  C.  Eden  Tomb.  278.]  The  fust  was  Le  Neve 
shortly  this :  A.  makes  three  several  mortgages^  to  B.  C.  j^^^j^^^!,^^, 
and  jD  ;  and  in  the  last  mortgage^  B.  is  a  party,  and  agrees, 
after  he  is  paid  he  will  stand  a  trustee  for  JD.  Decreed,  that 
C.  shall  be  paid  before  7>.,  for  all  the  securities  being  trans- 
acted by  the  same  scrivener,  notice  to  him  was  notice 
to  D. 

See  how  far  this  goes :  the  same  scriveners  were  witnesses, 
and  engrossed  all  the  securities,  and  were  in  nature  of  agents 
for  all  the  lenders,  and  very  likely  for  the  borrower  himself ; 
and  notwithstanding  it  does  not  appear  Mrs.  Hatt  had 
personal  notice,  "  yet  notice  to  the  agent  is  notice  to  the 

party,  and  consequently  they  that  lend  last  must  come  last, 
"  having  notice  of  what  was  before  lent ;  and  if  any  one 
"  after  notice  lend  more  money,  although  he  should  obtain 
"  the  legal  estate,  yet  he  would  in  equity  stand  affected  with 

the  notice,  and  be  bound  thereby." 

The  second  case  was  no  more  than  this  :  Blincorne 
having  notice  of  an  incumbrance,  purchases  in  the  name  of 
Moore,  and  then  agrees  that  Moore  shall  be  the  purchaser, 
and  he  accordingly  pays  the  purchase  money  without  notice 
of  the  incumbrance.  Though  Moore  did  not  employ  Blin- 
come,  nor  know  any  thing  of  the  purchase  till  after  it  was 
made,  yet  Moore  approving  of  it  afterwards,  made  Blincorne 
his  agent  ab  initio,  and  therefore  shall  be  affected  with  the 
notice  to  Blincorne, 

The  last  goes  a  great  way,  for  Moore  knew  nothing  of  the   [    440  j 
transaction,  and  yet  the  Court  held,  that  his  approving  it 
afterwards  made  Blincorne  his  agent  ah  initio.    This  carries 
it  further  than  the  present  case     but  the  first  is  a  clear 
authority. 

These  cases  therefore  sufficiently  prove,  it  is  not  at  all 
material  to  the  plaintiffs  on  whose  advice  or  recommendation 
the  defendant  Mary  intrusted  Norton  ;  nor  does  it  make 
any  difference,  that  it  is  the  recommendation  of  the  husband, 
any  more  than  of  any  other  person. 

Second  consideration  is  (as  it  appears  clearly  that  Norto7i 
was  employed  for  defendant  Mary),  Whether  there  is 
sufficient  evidence  of  notice  to  him  ? 

An  objection  has  been  taken  by  defendant  Mary's  Counsel,  fj^;,;^'';";^"/ 

cannot  prevail  ac,ainst  a  clear  denial  in  the  answer.  ^2 "l] 
(2)  Vcmhcr  v.  Mathers^  I   Bro.  C  C.  ,V2.  CrandoKu  v.  Johnsoiu  3  A'cs. 
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Le  Neve 

against 
Le  Neve. 


[But  where  the 
answer  is  not  a 
positive  denial 
of  the  same 
fact  it  is  dif- 
ferent. (3)] 


[But  Court  has 
decreed  on  tes- 
timony of  one 
witness  uncon- 
tradicted by 
the  answer.] 


[  441  ] 


That  as  notice  hath  been  denied  by  her  answer,  if  it  be 
sworn  to  by  one  witness  only,  that  being  but  oath  against 
oath,  cannot  prevail  to  establish  the  fact. 

The  general  rule,  to  be  sure,  is  so,  but  it  admits  of  this 
distinction  :  Where  the  denial  of  defendant  is  clear,  it  has 
been  adhered  to ;  but  where  the  answer  is  not  a  positive 
denial  of  the  same  fact,  but  only  as  to  part,  as  in  the 
present  case,  as  to  the  notice  to  herself  only,  it  makes  a 
difference. 

And  there  are  many  cases  where  the  Court,  upon  the  testi- 
mony of  one  witness,  whose  credit  is  unimpeached,  and 
what  he  swears  is  uncontradicted  by  the  answer,  have  decreed 
upon  this  single  evidence.  - 

The  defendant  Mart/  denies  notice  to  herself ;  but  whether 
there  was  notice  to  another  person,  her  agent,  she  passes  by, 
without  giving  any  answer. 

This  is  a  denial  indeed  as  to  herself,  but  it  is  at  the  same 
time  what  is  called  at  law  a  negative  pregnant,  that  there 
was  notice  to  her  agent. 

As  to  the  evidence  of  notice  to  Norton,  it  is  extremely 
strong  ;  for  he  swears  that  he  had  notice  of  the  first  articles 
some  time  before  the  second  marriage,  and  that  he  had  then 
a  copy  thereof  from  the  defendant  Edward  Le  Neve,  in  order 
to  take  Counsel's  opinion  thereon,  how  to  secure  against  the 
effect  of  them,  and  to  contrive  in  what  manner  they  might  get 
the  better  of  these  articles;  and  therefore  as  to  Norton  there 
cannot  be  a  stronger  notice. 

The  third  and  last  general  question  is,  Whether  the  notice 
to  Norton  will  affect  the  defendant  Mary  as  a  purchaser,1  and 
postpone  her  articles  and  settlement,  notwithstanding  the 
Register  Act  ? 

This  depends  on  two  things : 

1st,  Whether  any  notice  whatsoever  would  be  sufficient  to 
take  from  the  defendant  the  benefit  of  the  Register  Act  ? 

2d,  Whether  personal  notice  to  the  defendant  Mary  is  re- 
quisite to  postpone  her  ?  or.  Whether  notice  to  her  agent  is 
sufficient  to  do  it  likewise  ? 


170.  Evans  v.  Bicknell,  6  Ves.  174. 
Pilling  V.  Armitage,  12  Ves.  80.  Cook 

Clay  worthy  18  Ves.  12.  Savage  \, 
Brocksopp,  lb.  336.  Dawson  v.  MaS" 
sey,  1  Ba.  &  Be.  234. 

(3)  So  where  the  testimony  of  the 
witness  is  supported  by  collateral  cir- 


cumstances. Walton  V.  Hobbs,  2  Atk. 
19.  Janson  v.  Rany,  ib.  140.  Reech 
V.  Kennegal,  1  Ves.  125.  Only  v.  Wal- 
ker^ 3  Atk.  407.  East  India  Com- 
pany v.  Donald^  9  Ves.  275.  Biddulpli 
v.  St.  John,  2  Sch.  &  Lef.  531.  Mor- 
phetty.  Jones^  1  Swanst.  172. 
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LeNeve 
against 
Le  Neve. 


As  to  the  1st,  It  is  a  question  of  great  extent  and  con- 
sequence. 

The  preamble  of  the  statute  of  the  7th  Q.  Anne,  ch.  20.  is 
in  substance^  "  Whereas,  by  the  different  and  secret  ways 

of  conveying  lands,  &c.  such  as  are  ill-disposed  have  it  in 
"  their  power  to  commit  frauds,  and  frequently  do  so,  by 

means  whereof  several  persons  have  been  undone  in  their 

purchases  and  mortgages,  by  prior  and  secret  conveyances^ 

and  fraudulent  incumbrances." 

Then  comes  the  enacting  clause,  "  That  a  memorial  of  all 
"  deeds  and  conveyances  which,  after  the  27th  of  September 
1709,  shall  be  made  and  executed,  and  of  all  wills  and  de- 
'^^  vises  in  writing,  whereby  any  honours,  manors,  lands,  &c. 
"  in  the  county  of  Middlesex ,  may  be  any  way  affected  in  law 
"  or  equity,  may  be  registered  in  such  manner  as  is  after  di- 
rected  :  and  that  every  such  deed  or  conveyance  that  shall 
"'?X  any  time  after,  &c.  be  made  and  executed,  shall  he  ad- 
judged  fraudulent  and  void  against  any  subsequent  pur- 
chaser  or  mortgagee  for  valuable  consideration,  unless  such 
memorial  be  registered  as  by  this  act  is  directed,  before  the 
registering  of  the  memorial  of  the  deed  or  conveyance 
under  which  such  subsequent  purchaser  or  mortgagee  shall 
"claim,  &c.'' 

What  appears  by  the  preamble  to  be  the  intention  of  the 

act  ? 

Plainly,  To  secure  subsequent  purchasers  and  mortgagees  [-xhc  intent  of 
asrainst  prior  secret  conveyances   and  fraudulent  incum-  register 

^  -t^  ^  act  IS  to  se- 

brances.  cure  against 

prior  secret 
conveyances  and  fraudulent  incumbrances.] 

Where  a  person  had  no  notice  of  a  prior  conveyance,  there  [^Vhcre  a 

^  ^  ^  1  •!  purchaser 

the  registering  his  subsequent  conveyance  shall  prevail  who  registers 
against  the  prior  ;  but  if  he  had  notice  of  a  prior  conveyance,  |jf  Vprior^' *^ 
then  that  was  not  a  secret  conveyance  by  which  he  could  be  unregistered 

^.  ■  >i  convovatice 

prejudiced.  his  convoy- 

ance  shall 
prevail.    Co/i/ra  if  he  has  notice.  (4)] 


[  442  ] 


(4)  Sclden  v.  Cox^  post.  626.  S.  C. 
2  Eden  224,  in  Bushell  v.  Bushell^  1 
Scb.  &  Lef.  102.  Biddulph  v.  St.  John, 
2  Sdi.  &  Lef.  521.  Eijre  v.  Dolphin, 
2  Ba.  &  Be.  290.  But  in  order  to 
induce  a  court  of  equity  to  interfere 
with  the  legal  right  acquired  by  re- 
gistration notice  must  be  clear  and  ac- 


tual, Wijatt  w.  Barzocll,  19  Ves.  439. 
Jolland  V.  Stainbridge,  3  Ves.  478. 
Davis  V.  Earl  of  Strathmorc,  16  Ves. 
427.  As  to  tlie  question  ulietlior  re- 
gistration is  itself  notice  to  subsequent 
purchaser,  see  Morccock  v.  Dickens, 
post.  678. 
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Le  Neye 

against 
Le  Neve. 


The  enacting  clause  says^  that  every  such  deed  shall  he 
void  against  any  subsequent  purchaser  or  mortgagee^  unless 
the  memorial  thereof  be  registered,  &c. ;  that  is,  it  gives  him 
the  legal  estate;  but  it  does  not  say,  that  such  subsequent 
purchaser  is  not  left  open  to  any  equity  which  a  prior  pur- 
chaser or  incumbrancer  may  have ;  for  he  can  be  in  no  danger 
when  he  knows  of  another  incumbrance,  because  he  might 
then  have  stopped  his  hand  from  proceeding. 


[The  registry 
act  gives  the 
legal  estate 
according  to 
priority  of 
registratiou 
but  leaves 
open  an  equity 
to  prior  unregistered  purchaser.  (5)] 

This  case  has  been  very  properly  compared  to  cases  on  the 
27th  H.  8.  for  inrolment  of  bargains  and  sales. 

That  act  is  formed  pretty  much  in  the  same  manner  with 
this.  ' 


[Act  27  H. 
VIII.  of  enrol- 
ments.] 


[  443  ] 


The  words  of  the  enacting  clause  :  "  That  from,  &c.  no 

manors,  lands,  tenements,  &c.  shall  pass,  alter,  or  change, 
"  from  one  to  another,  whereby  any  estate  of  inheritance  or 

freehold  shall  be  made,  or  take  effect  in  any  person  or  per- 
"  sons,  or  any  use  thereof  to  be  made  thereof,  by  reason  only 

of  any  bargain  and  sale  thereof,  except  the  same  bargain  and 

sale  be  by  writing  indented,  sealed,  and  inrolled,  in  one  of 
"  the  King's  Courts  of  Records  at  Westminister,   or  else 

within  the  same  county,  &c.  where  the  same  manors,  &c. 
"  so  bargained  and  sold  do  lie,  &c. ;  and  the  same  inrolment 
"  to  be  had  and  made  within  six  months  next  after  the  date 
^'^  of  the  same  writings  indented,  &c.  Nor  any  use  shall  pass 
"  thereof  from  one  to  another  J' 

What  is  the  meaning  of  this  ? 

Before  the  making  of  the  act,  any  paper  writing  passed 
the  use  from  the  bargainor  to  the  bargainee,  whereby  great 
mischief  arose;  for  it  entangled  the  purchasers,  affected 
and  injured  the  Crown,  and  was  contrary  to  the  rule  of  law, 
which  required  notoriety  in  purchases  by  feoffment  and  liv- 
ery, &c. 

But  what  has  been  the  construction  of  this  statute  ever 
since?  Why,  if  a  subsequent  bargainee  has  notice  of  a 
prior,  he  is  equally  affected  with  that  notice  as  if  the  prior 
purchase  had  been  a  conveyance  by  feoffment  and  livery,  &c. 


[If  a  subse- 
quent bar- 
gainee is  af- 
fected with  nO' 
tice  of  a  prior 
he  is  as  much 
affected  as  if 
the  prior  purchase  had  been  by  feoffment,  . &c.] 


(5)  Chandos  v.  Brownlow,  Ridgw. 
P.  C.  428.  in  Doe  v.  Alsop,  5  Barn.  & 
Aid.  142.  it  was  decided  that  although 
equity  will  not  allow  a  party  to  take 


advantage  of  his  deed  being  registered 
as  against  a  prior  unregistered  convey- 
ance of  which  he  had  notice,  yet  that 
at  law  it  is  otherwise. 
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The  operation  of  both  acts  of  Parliament  and  construe-    Le  Neve 

tion  of  them  is  the  same ;  and  it  would  be  a  most  mischie-    x^f  Ailff^ 

Ije  in  eve. 

vous  thing,  if  a  person  taking  that  advantage  of  the  legal 

form  appointed  by  an  act  of  Parliament,  might  under  that  o?thri-egTs- 

protect  himself  against  a  person  who  had  a  prior  equity  of  try  act  and 

which  he  had  notice.  enrolment  the 

The  cases  put  by  the  Attorney-  General  are  very  material :  same.] 
Suppose  (said  he)  the  defendant  Mary  had  by  letter  of 
attorney  empowerd  Norton  to  transact  the  affair  with  her 
husband,  and  he  by  means  of  this  agency  comes  to  the 
knowledge  of  the  prior  articles  and  settlement,  would  not 
this  affect  the  principal  ?  Or  suppose  a  purchaser  of  lands 
in  a  register  county  orders  his  attorney  to  register  it,  and 
he  neglects  to  do  it,  and  then  buys  the  estate  himself^  and 
registers  his  own  conveyance^  shall  this  be  allowed  to  pre- 
vail ? 

'It  certainly  shall  not ;  for  such  a  purchaser  is  out  of  the 
consequences  which  the  register  act  guards  against,  of  im- 
position from  a  prior  secret  conveyance,  as  he  had  personal     [  444  ] 
knowledge  of  the  first. 

There  have  been  three  cases  on  the  Register  Act : 

1.  Lord  Forbes  V.  Nelson.  [4  Bro.  P.  C.  Ed.  Toml.  189.] 

2.  Blades  v.  Blades,  1  Eq.  Ca.  Abr.  358  .  PL  2. 

3.  Chival  v.  Nicholls,  10th  December  1725,  in  the  Ex- 
chequer,  [1  Stra.  564.] 

The  first  arose  originally  in  Ireland,  where  there  is  a  gene-  [LordForbft 
ral  Register  Act,  and  heard  on  appeal  to  the  House  of  Lords 
in  England  22d.and  23d  February  1722. 

The  Earl  of  Granard,  father  of  Lord  Forbes,  was  seised 
of  a  large  estate  of  which  he  was  tenant  for  life,  with  re- 
mainder to  his  first  and  every  other  son  in  tail ;  and  had  a 
power  of  leasing  for  lives  at  the  best  rent.  (6) 

The  Register  Act  in  Ireland  passed  the  6th  Q.  Anne  ; 
Lord  Granard  granted  a  lease  for  three  lives,  at  the  rent  of 
30/.  a-year,  which  was  not  registered. 

His  Lordship,  being  greatly  in  debt,  came  to  an  agree- 
ment with  Lord  Forbes,  his  eldest  son,  by  t^ie  agency  of 


(6)  There  is  a  material  difference  be-  ^unclie  v.  Dunsaju/^  ib.  157.    Darn/  v 

tween  the  Irish  and  English  registry  Chambers,  ib.  467.    Ei/rc  v.  Dolphin, 

act.    As  by  the  former  an  absolute  pri-  2  Ba.  &  He.  299.    Pciiilaud  v.  Stokes, 

ority  is  expressly  given  lo  the  instru-  2  Ba.  &  Be.  75.  Daly  v.  Kelly ^  4  Dow 

ments  first  registered,  see  Biishell  v.  P.  C.  436. 
Bushell,    1  Sch.  &  Lef.   78.  Lut- 
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[  445  ] 


[Blades  v. 
Blades  J\ 


Mr.  Steward,  to  take  upon  him  the  payment  of  certain  debts 
of  his  father^  and  to  secure  a  jointure  to  his  mother-in-law, 
and  an  annuity  to  his  father. 

The  estate  was  conveyed  to  Mr.  Justice  Doyne  and  Mr. 
Justice  Nutt,  as  trustees,  during  the  life  of  the  father. 

Mr.  Steward  had  notice  of  this  lease  during  the  treaty  be- 
tween Lord  Granard  and  Lord  Forbes, 

The  conveyance  to  the  trustees  being  registered,  they 
brought  an  ejectment  against  the  lessee  of  the  leasehold  es- 
tate :  and  it  was  heard  before  Lord  MidiJleton,  Lord  Chan- 
cellor of  Ireland,  in  February  1721,  who  then  made  a  de- 
claration, rather  than  a  decree.  That  the  conveyance  was 
void  as  against  the  lessee.'  It  came  on  again  before  him  the 
17th  February  1721,  and  then  determined,  there  was  full  no- 
tice of  the  lease  to  Lord  Forbes,  and  awarded  a  perpetual 
injunction  from  time  to  time. 

The  judgment  of  the  House  of  Lords  was.  That  the  said 
decree  be  reversed,  and  that  all  proceedings  at  law  of  the 
appelants  against  the  respondents  should,  during  the  life  of 
Lord  Granard,  be  stayed,  on  lessee's  paying  the  rents,  per- 
forming the  covenants,  &c. ;  but  that  after  the  death  of  Lord 
Granard,  Lord  Forbes  might  be  at  liberty  to  try  the  tenant's 
right  to  the  lease, 

The  decree  was  reversed,  not  because  Lord  Middleton  had 
proceeded  on  a  wrong  principle,  but  had  drawn  a  wrong 
inference  from  it ;  for  Lord  Forbes  did  not  insist  merely  on 
the  register,  but  that  the  lease  was  made  contrary  to  the 
power;  and  therefore  the  Lord  Chancellor  of  Ireland  was 
mistaken  and  wrong  in  decreeing  the  lease  to  be  good  in 
every  respect :  and  the  House  of  Lords  set  the  decree  right 
only  as  to  this  particular  part.  That  after  the  death  of  Lord 
Gratiard  the  estate  determined ;  and  therefore  left  it  open 
to  Lord  Forbes  to  dispute  whether  it  was  a  lease  pursuant  to 
the  power,  but  gave  no  relief  as  to  the  Register  Act. 

The  case  of  Blades  v.  Blades  came  before  Lord  Chancellor 
King,  2d  May  1727. 

TFilUam  Blades,  in  1716,  devised  certain  lands  to  his  wife 
for  her  life,  and  after  her  death  to  his  nine  children.  The 
wife  enters,  but  does  not  register  the  will.  The  heir  at  law 
mortgages  the  estate,  and  has  it  registered ;  and  upon  a  bill 
brought  against  him,  denies  notice  of  the  will.  But  it  was 
proved  in  evidence,  that  he  had  notice  :  and  the  Court  said, 
that  having  notice  of  the  first  purchase  (though  it  was  not 
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registered)  bound  him;  and  that  getting  his  own  purchase    Le  Neve 
first  registered  was  a  fraud ;  the  design  of  those  Acts  being  against 
only  to  give  parties  notice,  who  might  otherwise  without 
such  registry  be  in  danger  of  being  imposed  on  by  a  prior 
purchase  or  mortgage,  which  they  are  in  no  danger  of  when 
they  have  any  notice  thereof  in  any  manner,  though  not  by 
the  registry :  and  that  they  would  never  suffer  any  Act  of     [  446  ] 
Parliament  made  to  prevent  fraud  to  be  a  protection  to  fraud : 
and  therefore  decreed  for  plaintiff,  looking  upon  the  trans- 
action between  the  heir  at  law  and  mortgagee  to  be  collusive, 
1  mention  this,'  not  only  as  a  material  authority,  but  as 
determined  by  Lord  King,  who,  we  all  know,  was  as  willing 
to  adhere  to  the  common  law  as  any  Judge  that  ever  sat 
here. 

The  other  case,  of  Chivallv.  Nicholls,  was  in  the  Court  of 
Exchequer,  the  10th  of  December  1725,  before  Lord 
Chi^f  Baron  Gilbert,  and  is  a  clear  authority  for  giving 
relief  against  the  Register  Act  upon  an  equity  of  notice.  But 
then  there  were  charges  of  fraudulent  circumstances  besides, 
and  therefore  not  so  similar  to  the  present. 

Consider,  therefore,  what  is  the  ground  of  all  this,  and 
particularly  of  those  cases  which  went  on  the  foundation  of  /  ^  V 
notice  to  the  agent.  The  ground  of  it  is  plainly  this,  That  ^/?/.  ^ ^ 
the  taking  of  a  legal  estate  after  notice  of  a  prior  right,  makes 
a  person  maid  fide  purchaser ;  and  not,  that  he  is  not  a  pur- 
chaser for  a  valuable  consideration  in  every  other  respect. 
This  is  a  species  of  fraud  and  dolus  vialus  itself ;  for  he  knew 
the  first  purchaser  had  the  clear  right  of  the  estate,  and  after 
knowing  that,  he  takes  away  the  right  of  another  person  by 
getting  the  legal  estate. 

And  this  exactly  agrees  with  the  definition  of  the  civil  law 
oi dolus  malus,  Dig.  Libr.  4.Tit.  3.  Dolummalnni  Servliis  ita 
definit.  Machinationem  quandam  alterius  decipiciuli  causa,  cum 
aliud  simulater,  cum  aliud  agitur,  Labeo  autem  posse  et  sine 
simulatione  id  agi  tit  circumvcniatur.  Posse  et  sine  dolo  malo 
aliud  agi,  aliud  simulain,  sicuti  faciunt,  qui  Jus  cjusmodi  dis- 
simulationem  deserviant  et  tuentur  vel  sua  vel  aliena.  Ilaqne 
ipse  sic  definit  dolum  malum  esse  omnem  callidiatcm  fallaciuui 
machin*ationcm  jid  circumveniendum,  fallendum,  decipien- 
dum  altcrum  adhibituin.    Laheonis  definitio  vera  est. 

Now  if  a  person  does  not  stop  his  hand,  but  gets  the  legal 
estate  when  he  knew  the  right  was  in  another,  machinatttr 
ad  circumveniendum.    It  is  a  maxim,  too,  in  our  lau-,  Tliat     [  4  47  ] 

2n  , 
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Le  Ne¥e    fraus  et  dolus  nemini  patrocinari  debent.    Vid.  Co.  3  Rep. 
against      78..  7  Rep.  38. 

[Fraud  or  mala  Fraud,  or  mala  fides,  therefore,  it  is  the  true  ground  on 
fides  is  ground    wMch  the  Court  is  governed  in  the  cases  of  notice  ;  and  it  is 

which  governs  ,       ,     .  . 

in  cases  of       a  consequencc  01  the  decision  of  the  former  question,  that 
^  ^ice.]  notice  to  the  agent  is  sufficient;  for  if  the  ground  is  the 

X,  P  ^  •  ^  ^/  fraud,  or  mala  fides,  of  the  party,  then  it  is  all  one,  whether 
^  by  the  party  himself  or  his  agent;  still  it  is  a  machinatio  ad 
circumveniendum,  and  the  putting  a  copy  of  the  first  articles 
andsettlemeiit  into  Norton's  hands,  to  take  the  opinion  of  Coun- 
sel in  what  manner  they  could  be  set  aside,  is  a  contrivance  to 
circumvent. 

It  has  been  said,  If  this  woman  has  been  imposed  on  by  her 
husband,  she,  instead  of  cheating,  has  been  cheated. 

But  then  who  ought  to  suffer  ?  the  person  entrusting  an 
agent,  or  a  stranger  who  did  not  employ  him  ?  He  certainly 
who  trusts  most  ought  to  suffer  most. 

Mrs.  Hatt,  the  third  mortgagee  in  the  case  in  2  Vern.  men- 
tioned before,  was  imposed  on ;  and  so  was  Moore,  in  the 
other  case  reported  there,  clearly  imposed  on  :  and  yet  if  this 
was  to  be  any  excuse,  it  would  make  all  the  cases  of  notice 
very  precarious  :  for  it  seldom  happens  but  the  agent  has 
imposed  on  his  principal ;  and  notwithstanding  that,  the 
person  trusting  ought  to  suffer  for  his  ill-placed  confidence. 

Therefore,  in  both  respects,  as  agent  and  trustee,  notice  to 
Joseph  Norton  is  notice  to  defendant  Mary  likewise.  And 
as  to  the  Registry  Act,  here  is  sufficient  equity  in  the 
plaintiff  to  postpone  the  second  articles  and  settlement, 
notwithstanding  those  only  have  been  registered.  And 
decreed  accordingly. 


I 
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SHEPHERD  against  INGRAM.  Case  228. 


[Lib.  Reg.  1763.  B.  fo.  446.  nom  Shepherd  \.  Shepherd.^  20th'july^l764. 
Mr.  Shepherd,  of  Eocninsi:  in  Cambridgeshire,  by  will  srave  Bequest  of  re- 

^  ^  &  3  £5    ^     sidue  of  real 

all  his  freehold^  leasehold,  and  copyhold  estates^  and  also  his  and  personal 
personal  estate^  to  trustees,  to  hold  to  them  their  executors^  chiWren°o?^. 
administrators^  and  assigns,  in  trust  to  pay  certain  annuities  equally,  with  a 

1  1         •  CI  T  r>  1  •  bequest  over 

and  legacies  out  oi  the  rents  and  profits  or  his  personal  estate ;  thereof  to 

and  in  case  of  want  of  sufficiency  of  personal  estate,  then  out  ^^giiouid^diV^ 

of  the  rents  and  profits  of  his  said  real  estate.    And  as  for  without  leaving 

and  concerning  all  the  rest,  residue,  and  remainder  of  his  a  vested^nte-^ 

said  real  and  personal  estate,  of  what  nature  or  kind  soever,  rest,  defea- 

(.  .  .  ^     (.  ci.i  T  ^ible ;  and  the 

alter  provision  made  tor  payment  oi  the  said  annuities  and  children,  as 
legacies,  he  gave  the  same  to  such  child  or  children  as  his  gpgctiJ^ely^" 
daughter  Frances  Gibson,  otherwise  Frances  Shepherd  (who  born,  shall 
was  his  natural  daughter,  to  whom  he  had  given  the  greatest  in^^inte^rest  ^' 
part  of  his  estate),  should  have  of  her  body  lawfully  begotten,  equaily.(l) 
whether  male  or  female,  equally  to  be  divided  between  them, 
share  and  share  alike,  taking  upon  them  the  name  of  Shep- 
herd ;  but  having  made  no  provision  for  the  disposal  of  the 
rest,  residue,  and  remainder,  of  the  said  real  and  personal 
estate,  in  case  his  said  daughter  Frances  Gibson,  commonly 
called  Frances  Shepherd,  should  die  without  issue  of  her  body 
lawfully  to  be  begotten,  then  he  gave  the  same,  after  payment 
of  the  said  annuities  and  legacies,  unto  Christopher  J eaffcr son 
and  Joseph  Pyke,  equally  to  be  divided  between  them,  share 
and  share  alike,  they  taking  the  name  of  Shepherd. 

By  a  codicil,  26th  September  1744,  he  revokes  the  bequest 
to  Jeafferson,  and  declares,  that  he  shallhave  no  benefit  from 
the  residue  of  his  estate,  and  devises  the  same  to  Samuel 


(1)  Tliata  devise  over,  upon  a  con- 
tingency, docs  not  prevent  the  shares  of 
k^gatees  from  vesting,  in  the  mean  time, 
provided  the  words  of  bequest  be  in 
other  respects  suflicient  to  pass  a  pre- 
sent interest.  See  Skcij  v.  Barnes^  3 
Meriv.  340.     Sfiirges  v.  Pearson,  4 


V 

Madd.  411.  Bromhcad  v.  JJunt,  2  J. 
cS:  \V.  459.  Mills  y.Norris,  b  V^\s.  335. 
Lijon  V.  Mitchell,  1  Madd.  467.  Dcane 
\.  7\:sf,  9  Ves.  147.  Vavidsofi  v.  Dal- 
las, 14  Yes.  576.  Loicfhcr  y.  Cavc/i- 
disfi,  ante  35S.  Barfleft  v.  llollisfcr^ 
aiite  334.  Salishifn/  v.  Lambr,  ante  385. 
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Shepherd  Shepherd  and  the  said  Joseph  Pyke^  equally  to  be  divided 
IngrT^  between  them,  for  their  lives ;  and  directed  that  the  annuities 
which  should  fall  in  should  go  back  to  the  residuum  of  his 
real  and  personal  estate^  and  be  equally  divided  between 
Samuel  Shepherd  and  Pyke,  provided  his  said  daughter 
should  die  without  leaving  issue  of  her  body  lawfully  begot - 
[  449  ]  ten ;  but  in  case  his  said  daughter  should  leave  at  her 
death  any  child  or  children^  then  such  annuities  as  should 
fall  in  should  be  divided  among  such  children,  or  go  to  such 
only  child:  and  his  will  was,  and  he  desired  that  the  said 
codicil  should  be^  and  be  adjudged  to  be  part  and  parcel  of 
his  said  last  will  and  testament. 

The  bill  was  brought  by  Frances  Gibson,  who  was  then 
under  age,  and  unmarried,  to  establish  the  will,  and  to  have 
the  opinion  of  the  Court,  and  directions  with  respect  to 
the  trusts;  and  upon  hearing  of  the  cause,  on  25th  June, 
1750  J  (2)  before  Lord  Hardivicke,  the  Court  directed,  that 
if  there  should  be  any  surplus  of  interest  arising  on  any  of 
the  funds,  after  payment  by  the  said  decree  directed  to  be 
made  thereout,  the  same  should  be  laid  out  in  South  Sea  an- 
nuities, subscribed  in  the  name  of  the  Accountant-General, 
to  the  credit  of  the  said  cause,  on  account  of  the  personal 
estate,  subject  to  the  further  order  of  the  Court  3  and  de- 
clared, that  the  same  ought  to  go  according  to  the  bequest 
in  the  testator's  will  of  the  residue  of  his  personal  estate  3 
and  after  directing,  in  case  of  a  deficiency  of  the  personal 
estate  to  answer  the  legacies  and  annuities,  that  such  de- 
ficiency should  be  made  good  out  of  the  rents  and  profits  of 
the  real  estates,  his  Lordship  ordered,  that  such  rents  and 
profits  should  from  time  to  time  be  paid  into  the  Bank,  in 
the  name  of  the  Accountant-General;  and  that  the  surplus 
should  be  accumulated  and  laid  up ;  when  the  same  should 
amount  to  a  competent  sum,  be  placed  out  at  interest  in  the 
Accountant-General's  name,  and  subject  to  the  contingency 
in  the  testator's  will ;  and  that  the  interest  and  dividends 
that  should  arise  therefrom  should,  when  they  amount  to  a 
competent  sum,  be  placed  out  in  like  manner.  And  his 
Lordship  declared,  that  no  part  of  the  surplus  rents  and 
profits  of  the  testator's  real  estates  was  descended  to,  or 
belonged  to  Elizabeth  Rogers,  the  heir  at  law,  but  the  same 


(2)  Vide  Gibson  v.  Rogers^  ante  92.  S.  C.  Cox.  MSS.  D.  D.  p.  1.  1 
Ves.  485. 
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was  subject  to  the  trusts  and  contingencies  in  the  will;  and  Shepherd 
any  person  that  might  be  intitled  thereto,  according  to  such  j"^"^^!^ 
trusts  and  contingencies,  was  to  be  at  liberty  to  apply,  as 
any  of  such  trusts  should  arise,  or  contingencies  happen. 

Afterwards  Frances  Gibson  married  •  Ingram,     [  460  j 

now  Lord /mm,  on  2d  August,  1758,  and  there  are  three 
children  of  the  marriage,  all  infants. 

Bill  by  the  plaintiffs,  being  two  of  those  children,  the 
other  being  made  a  defendant,  to  have  an  account  of  the 
profits  of  the  residuum  of  the  real  and  personal  estate,  as 
constituted  under  the  former  decree,  from  the  birth  of  the 
eldest  child;  and  that  so  much  as  became  due,  from  the 
birth  of  the  first  child  till  the  second  was  born,  may  be  de- 
clared to  belong  to  the  first ;  and  after  the  birth  of  the  se- 
cond^ till  a  third  was  born,  to  belong  to  the  first  and  second 
child ;  and  that  so  much  as  became  due  from  the  birth  of 
the  third  child,  may  be  declared  to  belong  to  all  the  three 
children. 

For  the  plaintiffs  it  was  argued,  that  the  residue  was  given 
to  the  children  defeasible,  in  case  they  should  all  die  before 
Lady  Irwin  their  mother.  For  the  defendants.  Shepherd 
and  JPyke,  it  was  argued,  that  the  children  took  no  interest 
in  the  residuum  in  the  lifetime  of  their  mother,  but  that  the 
whole  was  contingent  till  her  death  ;  and  that  the  interest 
and  profits  were  intended  to  accumulate  in  the  mean  time. 

Lord  Chancellor  Northington  was  very  clear  of  opinion,  [Where  there 

-  ,  ,       i<.«ii«  •!  •!         ^sa  devise  of  a 

that  the  daughters  took  a  defeasible  interest  in  the  residue ;  residue,  with 

a  devise 

over,  on  a  contingency,  the  devisee  is  intitled  to  the  rents  and  profits,  till  the  contingeacy 
happens.  (3)  ] 


(3)  Tissen  v.  Tissen^  1  P.  Wms.  500. 
Mills  V.  Norris,  5  Ves.  335.  Mo?it- 
gomerie  v.  JVoodlei/^  5  Ves.  522.  So 
in  the  case  of  a  residue  given  so  as  to 
be  vested,  but  not  payable  till  a  future 
contingency,  and  in  the  event  of  that 
contingency  not  happening,  to  be  di- 
vested, the  legatee  shall  he  intitled  to 
the  profits  till  the  contingency  happen, 
Nichols  V.  Osborne^  2  P.  VVm.  419. 
Chazoorth  v.  Hooper^  1  Bro.  C.  C.  81. 
Hawkins  v.  Conibe^  1  Bro.  C.  C.  335. 
Skeijv.  Barnes,  3  Meriv.  335.  Leake 
V.  Robinson,  2  Meriv.  384.  Bird  v. 
Hunsdon,  2  Swanst.  345.  So  a  legatee 
for  life  of  a  residue  is  intitled  to  the 


interest,  from  the  testator's  death,  An- 
gerstein  v.Marti?i,\T.Sc  R.232.  IIozocU 
V.  Morris,  lb.  241.  But  where  the 
bequest  of  the  residue  is  contingent, 
the  interest  will  accumulate  till  the  hap- 
pening of  the  contingency,  IVevanson 
V.  Vivian,  2  Ves.  430.  Bullock  \.  Stones, 
ib.  521.  Montgoinerie  Y.  IVoodlejj,  5 
Ves.  522.  Gianvilb  v.  Glanvile,  2 
Meriv.  38. — ^VVith  respect  to  lega- 
cies, other  than  of  a  residue,  the  gene- 
ral  Vule  is,  that  wiien  tlioy  arc  i)ayable, 
at  a  future  time,  the  legatees  will  not  be 
intitled  to  interest, before  that  time,2  Uti- 
per  Leg.  223.  Pre.  Ch.  337.  IJoiid  v. 
IVilliains,    2    Atk.    108.      Jlcath  v. 
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Shephard  and  put  the  case  of  a  legal  devise  of  the  residue  to  the 
against  daughters,  with  a  subsequent  clause  declaring,  that  if  all  the 
Ingram.  daughters  should  die  in  the  lifetime  of  their  mother,  then 
the  residue  should  go  over,  that  would  be  an  absolute  devise 
with  a  defeasible  clause,  and  the  daughters  would  in  that 
case  be  clearly  intitled  to  the  interest  and  profits  till  that 
contingency  happened.  And  decreed  according  to  the  prayer 
of  the  bill,  with  liberty  to  apply  in  case  of  the  birth  of  any 
other  child. 


Perry ^  3  Atk.  101.  Leake  v.  Robin- 
Sony  2  Meriv.  384.  Except  where 
the  legatee  is  the  child  of  the  tes- 
tator, Crickett  v.  Dalby^  3  Ves.  10. 
Chamber  v.  Goldwin^  11  Ves.  1.  Pett 
V.  Fellows y  1  Swansl.  561.  n.  Coleman 
V.  Seymour y  1  Ves.  210.,  or  one  to 
whom  the  testator  has  put  himself  in 


loco  parentis^  Beckford  v.  Tobin^  1 
Ves.  308.  Hill  v.  Hill,  3  V.  &  B.  186* 
and  has  no  maintenance  provided  by 
the  will,  Raven  v.  Waite,  1  Swanst. 
553.  Wynch  v.  Wynch,  1  Cox  433. 
Mitchell  V.  Bowyer,  3  Ves.  287.  Carey 

V.  Askew,  1  Cox.  241.  See  Mar- 

shall  V.  Holloway,  2  Swanst.  436. 


[  451  ]  ATTORNEY  GENERAL  agaitist  HEARTWELL  (1). 
Case  229. 


18th  July, 
1764. 


[No  Entry.] 


[S.  c.  Cox      Richard  Heartwell  made  his  will  in  December  1734,  be- 

MSS  K  K  ■• 

112.  Hill'  ^^^^  ^^^^  statute  of  mortmain^  (2)  and  devised  all  the 
MSS.  14  Vol.    residue  of  his  personal  estate  to  be  laid  out  in  land,  and  set- 

p.  55.    2  Eden    ,   ,  .      ,     .  ,i 

234.]  tied  to  certam  charitable  uses. 

Bequest  of 

personalty  by  will  dated  prior  to  9th  G.  2.  c.  36.  to  be  laid  out  in  lands  for  a  charity.  It  is  af- 
terwards confirmed  by  a  codicil  dated  after  the  statute.  The  codicil  operates  as  a  new  willy 
and  the  devise  is  void.  (3)    Q.  Willett  v.  Sandfordy  contra. 

After  the  statute,  he  made  a  codicil,  16th  July  1/39,  and 
thereby,  after  giving  a  few  legacies,  confirms  his  will. 
He  died  on  11th  August  1739. 

Information  to  have  the  residue  of  the  personal  applied 
according  to  the  directions  of  the  will. 


(1)  Mr.  Eden  mentions  that  he  has  (2)  9  G.  2.  c.  36.  the  time  mention- 
been  unable  to  meet  with  any  entry  of  ed  in  the  statute  is  24  June  1736. 
this  case  in  either  the  Registrar's-book,  (3)  See  Attorney-General  v.  An- 
or  in  the  Minute-book.  drewsy  1  Ves.  225. 
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Q.  Whether  the  devise  is  void  within  the  statute  of  mort-  Attorney- 
iiiain  ?  General 

On  opening  the  cause  by  Mr.  Clayton,  vi^ho  was  the  lead-  ^^^^^^^ 

.  r      i.p  1  11  .  Heartwell. 

mg  counsel  for  the  informants,  he  treated  the  question  as 

settled  and  determined^  and  for  that  purpose  cited  the  cases 
of  Ashburnham  v,  Bradshaw,  (4)  Willet  v.  Sandford,  (5) 
But  Lord  Chancellor  started  a  distinction  between  those  cases 
and  this;  there  the  devise  was  of  real  estate,  here  of  per- 
sonal 3  and  a  will  speaks  at  different  times  with  respect  to 
the  different  estates. 

This  was  a  surprise  upon  the  Counsel  on  all  sides,  who 
were  not  prepared  to  speak  to  this  question.  However,  it 
was  argued  instant er. 

Lord  Chancellor  Northmgton  : 

I  shall  always  think  myself  happy  when  I  can,  by  author- 
ity of  Law,  control  foolish  and  superstitious  acts  of  persons 
disposing  of  their  estates  in  mortmain. 

The  distinction  in  Ashhurnham  v.  Bradshaw  is  not  now     [  452  ] 
to  be  disputed.   It  was  founded  upon  the  certificate  of  eleven 
Judges;  though  I  think  a  great  deal  might  be  said  in  that 
case  against  the  determination. 

The  true  reason  why  a  will  of  land  takes  effect  from  the  [A  will  of 

.  ^  .  land  takes  ef- 

making,  is,  because  a  man  is  not  presumed  to  give  more  than  feet  from  the 
he  had  at  the  time.  Ss^tor 

is  not  presumed  to  give  more  than  he  had  at  the  time.  (6}] 

(4)  2  Atk.  36.  said  that  the  reason  of  the  difference  is, 

(5)  1  Ves.  176.  "  that  with  regard  to  the  real  estate, 

(6)  See  Bunter  v.  Cook,  Salk.  237.  "  bought  after  the  making  the  will,  sup- 
Masters  v.  Masters,  1  P.  W.  424.  "  posing  that  not  to  pass,  still  there  is  one. 
Attorney -General  v.  Vigor,  8  Ves.  283.  "  in  law  ;  capable  of  taking  it ;  (yiz.)ihQ 
Co.  Litt.  112.  b.  As  to  the  difference  "  heir,  but  as  to  the  personal  estate,  if  the 
in  the  operation  of  a  will  affecting  lands,  "  executor  though  made,  before  acquiring 
and  of  one,  relating  to  personalty,  it  was  "  thereof,  does  not  take  it,  it  is  uncertain 
said  by  Lord  Mansfield  in  the  case  of  "  who  shall."  It  is  for  this  reason  {vidc- 
Ilarzoood  v.  Goodright,    Cowp.  90,  licit)  that  a  man  can  devise  only  such 

A  devise  of  lands,  in  England,  is  con-  land  as  he  has,  at  the  time  of  making  his 

"  sidered  in  a  different  light  from  a  will,  that  every  devise  of  land  must,  of 

"  Roman  will,  for  a  will,  in  the  civil  law,  necessity,  be  specific,  Iloioe  v.  Earl  of 

was  an  institution  of  the  heir,  but  a  Dartmouth,  7  Ves.  147.    Maniiock  \. 

devise,  in  England,  is  an  appointment  Ilorton,  ib.  399.  ante,  173.    But,  in 

•'^  of  particular  lands,  to  a  particular  de-  equity,  where  the  testator  has,  provi- 

"  visee,  and  is  considered  in  the  nature  viously  to  the  date  of  his  will,  execut- 

of  a  conveyance,  by  way  of  appoint-  .ed  an  agreement,  for  the  purchase  of  an 

"  ment,  and  upon  that  principle  it  is  estate,  as  he  has,  in  equity,  the  estate  it 

that  no  man  can  devise  lands  which  will  pass  by  his  will,  Rose  v.  Cunijng- 

"  he  has  not,  at  the  date  of  such  con-  ham,  1 1  Ves.  554.,  and  the  subsequent 

"  veyance."    See  2  Bl.  Com.  378. — In  conveyance  of  the  legal  estate  will  not 

Wind  V.  Jckyl,   1  P.  W.  575.  Lord  revoke  the  will,   see  ib.  Parsons  v. 

Chancellor  Prt/  te,  is  reported  to  have  Freeman,  ante,  119. 
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Attorney- 
General 
against 
Heartwell. 


[  453  ] 


It  might  have  been  held,  that  a  will  of  land  is  not  com- 
plete till  death,  and  till  then  it  is  ambulatory  5  and  that  the 
devise  in  that  case  was  within  the  statute. 

However,  the  Judges  were  of  a  different  opinion. 

That  was  the  case  of  a  real  estate. 

But  as  tq  the  personal  estate,  it  admits  of  a  different  con- 
sideration. 

The  statute  makes  an  intestacy. 

This  statute  differs  from  the  statute  against  Papists.  (7) 
The  devise  is  made  absolutely  void.  On  the  other  statute  it 
is  defeated  by  incapacity  in  the  persons  to  take.  This  ">dis- 
tinction  was  taken  by  Lord  Hardwicke  in  Mog  v.  Bath  Hos- 
pital. {S)  The  line  is  to  be  drawn  at  the  death.  The  thing 
does  not  exist  till  then.  He  might  or  might  not  have  any 
personal  estate  at  the  time  of  the  will. 

If  it  rested  on  this  merely,  I  think  it  would  be  within  the 
statute. 

But  here  the  codicil  alters  the  residuum,  and  quoad  the 
personal  makes  a  new  will.  It  confirms  the  will,  and  con- 
sequently makes  a  new  publication  of  it.  (9) 

Therefore  declare.  So  much  of  the  will  as  relates  to  the 
residue  of  the  personal  estate  is  void  by  the  statute  of  mort- 
main. 

Willet  V.  Sandford,  before  Lord  Hardwicke, 

Testator,  by  will  made  before  the  statute  of  mortmain,  de- 
vised a  real  estate  to  three  trustees  for  charitable  uses ;  and 
by  a  codicil  made  after  the  statute,  he  alters  the  disposition 
which  he  made  by  his  will,  of  part  of  his  real  estates,  by 
postponing  one  of  his  nephews  and  his  issue.  He  then  de- 
vises the  estate  which  he  had  given  him  by  his  will,  and  de- 
vises it  over  again,  and  also  a  piece  of  pasture,  to  the  same 
trustees,  and  to  two  others  as  additional  trustees,  upon  the 
same  charitable  trusts  he  had  given  it  by  his  will. 

Q.  Whether  the  codicil  revoked  the  will,  and  operated  as 
a  new  devise  ?  if  it  did,  then  the  devise  to  the  charity  would 
be  void  by  the  statute  of  mortmain* 

Lord  Hardwicke  held.  That  as  to  the  additional  land 
given  by  the  codicil,  the  devise  was  void  by  the  statute  of 
mortmain,  it  being  devised  only  by  the  codicil,  which  was 


(7)  11  &  12  W.  3.  c.  4.  See  18  G.  (9)  Gibson  v,  Rogers^  ante  97. 
3.  c.  60.    31  G.  3.  c.  32.  Jackson  v.  Hurlock,  post.  488.  Attor^ 

(8)  2  Ves.  52.  ney-general  v.  Downing^  post.  673. 
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subsequent  to  the  statute.    But  as  to  the  other  land,  he  held,  Attorney- 
that  neither  the  beneficial  nor  trust  estate  was  revoked,  as  General 
well  from  the  nature  of  the  instrument,  as  the  words  of  it.  „  "^^^"^^ 

rr^,        1  ^    •    i    -  •        ,  •         i  -ii  i     •         i  MEARTWELL, 

The  beneficial  interest  is  the  same  m  the  will  and  m  the  co- 
dicil. The  codicil  is  part  of  the  will,  (10)  and  not  a  revocation 
of  the  instrument  itself,  but  only  a  few  particular  bequests 
in  it.  This  is  the  nature  of  a  codicil,  according  to  Sivinh,; 
and  here  the  testator  says,  the  codicil  was  by  him  intended  to 
confirm  his  will,  and  is  therefore  to  be  made  part  of  it. 


(10)  That  a  codicil  is  to  he  consi-  Chapman^   1  Ves.  407.    Barton  v. 

dered  as  part  of  the  will,  see  Crosbie  Knowlton^    3  Ves.  110.    Hulme  v» 

V.  Macdougai,  4  Ves.  610.    Meggison  Heygate^  1  Meriv.  294. 
V.  Moore,  2  Ves.  jun.  632.    Hill  v. 


JOHN  DUBBER,  on  Demise  THOMAS  TROLLOPE,    Case  230 
Gent,  against  Sir  THOMAS  TROLLOPE,  Bart.  (1) 


Trin.  7th  and 
8th  G.  2.  ia 
C.B. 


[This  is  an]  ejectment  of  the  manor  of  (Jaswick,  and  other  [s.  c.  8  Vin. 

lands,  in  the  county  of  Lincoln,  upon  the  demise  of  Tho-  huV's^mss"^ 

mas  Trollope,  Gent.    Upon  Not  guilty,  pleaded,  a  special  162.  Coxe's 

verdict  is  found  to  this  effect :  114^  "h.  23.] 

Argument  of 

Lord  Chief  Justice  Eyres,  upon  his  giving  judgment  in  this  cause.  Devise  of  land  to  W,  T.  for 
life,  remainder  to  bis  first  son  for  life,  remainder  to  the  right  heirs  male  of  his  body,  remainder 
to  the  second,  &c.  sons  of  W.  and  the  heirs  male  of  their  bodies,  remainder  to  T.  T.  for  life, 
and  after,  to  his  first  heir  male  of  his  bodi/,  and  for  want  of  such,  over.  Held,  T.  T.  took  an  es- 
tate in  male.  (2) 


(1)  The  corrections  of  the  text  in 
this  case  are  from  Serjt.  Hill^s  MSS. 
Vol.23,  p.  162.  The  judgment  was 
delivered  by  Chief  Justice  Eyre. 

(2)  The  words  "  hcir^^''  or  "  heir 
male  of  the  body^^''  though  in  the  sin- 
gular number  are  properly  words  of  U- 
7nitation^  and  not  of  purchase,  Black- 
burnc  v.  Stables^  2  V.  &  B.  371.  un- 
less words  of  limitation  are  superadded 
{Archer's  case,  1  Co.  C6.    1  P.  Wms. 


89.,)  or  there  is  something  in  the  con- 
text to  shew  that  the  testator  did  not 
mean  to  use  the  words  in  tlieir  tocluii- 
cal  sense,  ib.  See  O^Kccf  v.  Jones, 
13  Ves.  413.  Szoaiiie  v.  Burton,  15 
Ves.  365.  Doe  Y.  Laming,  2  Burr, 
alio.  TVhite  V.  Collins,  Com.  Hop. 
289.  See  Richards  v.  Bereave nny,  2 
Vern.  324.  S.  C.  Coxe's  MSS.  Lib.  N. 
110.  See  Anon.  Coxe  MSS.  Lib.  N. 
page  114. 
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DuBBER  That  Sir  Thomas  Trolloj}e,  Bart,  grandfather  of  the  lessor 
against  of  the  plaintiff^  and  great-grand-father  of  the  defendant  Sir 
1  ROLI.OPE.  'j'fiQfYias  Trollopey  was  seised  in  fee  of  the  lands  in  question, 
and  had  issue  five  sons,  viz.  William,  Thomas,  Christopher, 
James,  Matthew;  and  being  so  seised,  20th  March  1651, 
made  his  last  will  in  writing,  and  thereby  devised  the  manor 
of  Caswick  to  his  eldest  son  William  Trollope  for  life,  re- 
mainder to  his  first  son  for  life,  remainder  to  the  right  heirs 
male  of  his  body  lawfully  begotten,  remainder  to  his  second 
third,  fourth,  fifth,  sixth,  seventh  sons  of  the  body  of  Wil- 
liam, and  the  heirs  male  of  their  bodies  lawfully  begotten, 
and  for  want  of  such  issue,  to  his  son  Thomas  Trollope  for 
life,  and  after  to  the  first  heir  male  of  his  body  lawfully  he- 
gotten. 

For  want  of  such  heir  male,  to  he  and  remain  with  his  son 
Christopher  Trollope,  and  the  first  son  of  his  body  lawfully 
The  words  begotten.  *  Andasformyson^i^mm,  the  first,  second,  thirdy 
sho^uid  be       fourth,  fifth,  sixth,  seventh  son.    For  want  of  such  issue,  to 
left  out;  they  be  and  remain  to  his  fourth  son  James  Trollope,  and  the  heirs 

seem  unlikely         ,^i.ii-i/.n,  i  ^     c>  i 

to  be  insert-   male  of  his  body  lawiully  begotten,  and  so  to  the  first,  second 
^  but  if    t^ii'd^  fourth,  fifth  sixth,  seventh,  and  the  heirs  male  of  their 

they  are,  bodies, 
they  are  not 

material  to  the  point  in  this  cause.  (3) 

For  want  of  such  issue,  then  to  remain  and  be  to  his  fifth 
son  Matthew  Trollope,  and  the  heirs  male  of  his  body  law- 
fully begotten,  and  so  to  the  first,  second,  third,  fourth,  fifth, 
sixth,  seventh  son. 

For  want  of  such  issue,  to  remain  to  the  right  heirs  of  Sir 
Thomas  Trollope  for  ever. 

6th  May  1 645,  Sir  Thomas  Trollope  died  seised,  and  his 
eldest  son,  then  Siv  William  Trollope,  entered;  and  18th 
May  IdJS  Siv  William  Trollope  died  seised,  without  issue 
male,  leaving  issue  his  only  daughter  Elizabeth,  who  after- 
wards died  without  issue. 

The  jury  [further]  find,  that  Thomas  Trollope,  the  second 
son  of  Sir  Thomas  Trollope,  at  the  time  of  making  the  will,  was 
[  455  ]  an  infant,  and  unmarried,  and  died  in  the  life-time  of  Sir  Wil- 
liam Trollope,  leaving  issue  Thomas  Trollope^  father  of 
the  defendant  Sir  Thomas  Trollope. 


(3)  Serjt.  Hill's  MS.  agrees  with  the  Text. 
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That  Thomas  Trollope,  after  the  death  of  Sir  TFilliam 
Trollope,  being  then  Sir  Thomas  Trollope,  entered^  and 
had  issue  the  defendant,  his  eldest  son ;  and  afterwards,  23d 
November  1729,  died  seised,  leaving  the  defendant  his  son 
and  heir. 

That  Christopher  Trollope  and  James  Trollope,  the  third 
and  fourth  sons  of  the  first  Sir  Thomas  Trollope,  the 
testator,  died  in  the  life-time  of  the  said  Sir  Thomas,{4) 
without  issue. 

That  about  7th  August  1691,  Mattheiu  Trollope,  the  fifth 
son  of  the  testator,  died  leaving  issue  Thomas  Trollope,  his 
eldest  son,  lessor  of  the  plaintiff. 

So  that  upon  this  special  verdict  it  appears,  that  three  of 
the  five  persons  mentioned  in  the  vrill,  viz  William,  Chris' 
topher,  and  James,  the  first,  third,  and  fourth,  are  all  dead 
without  issue,  and  are  quite  out  of  the  case. 

And  the  question  is  between  the  heir  male  of  Thomas 
Trollope,  second  son  of  Sir  Thomas  Trollope,  the  testator 
(in  which  branch  of  the  family  the  estate  has  been  all  along 
enjoyed),  and  the  heir  male  of  Matthew,  the  fifth  son,  who 
is  now  the  lessor  of  the  plaintiff. 

And  the  title  he  makes  is  under  the  remainder  limited  to 
Matthew,  the  fifth  son,  supposing  that  it  has  taken  effect  ^ 
because  three  of  the  remainders  are  spent  by  death  without 
issue ;  and  that  the  other  is  not  subsisting,  because  the 
limitation  to  Thomas,  the  second  son,  did  not  create  an 
estate  tail,  and  was  no  more  than  an  estate  for  life  to  him, 
and  afterwards  to  his  first  heir  male  for  life :  which  estates 
are  determined  by  his  death,  and  by  the  death  of  his  first 
heir  male,  who  was  the  defendant's  father :  and  consequently 
the  remainder  to  Matthew,  the  fifth  son,  and  the  heirs  of 
his  body,  must  take  effect  in  the  plaintiff,  who  is  his  heir 
male. 

So  that  the  question  arises  upon  the  limitation  to  Thomas 
Trollope,  the  second  son  of  the  testator,  to  whom  the  estate 
is  appointed  to  remain  in  these  words  :  To  my  son 
"  Thomas  Trollope  for  the  term  of  his  natural  life,  and 
"  after  to  the  first  heir  male  of  his  body  lawfully  begotten;  and 

for  want  of  such  heir  male,  to  be  and  remain ^to  Chris- 

topher;'  &c. 


DUBBER 

against 
Trollope. 


[  456  ] 


(4)  "  Of  the  last  Sir  Thomas." 
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And  we  are  all  of  opinion,  That  by  virtue  of  this  limitation 
Thomas  Trollope  became  seised  in  tail  to  him  and  the  heii^s 
male  of  his  body  begotten ;  and  consequently  the  defendant 
must  be  intitled  as  his  heir  male  of  the  body  of  Thomas 
Trollope^  his  grandfather.  And  to  make  this  clear  and 
evident,  it  may  be  proper  to  divide  the  Question,  and  to  con- 
sider every  part  of  it  separately  and  distinctly. 

1  St,  I  would  first  consider  it  as  a  devise  to  a  man,  and  the 
iieir  male  of  his  body  in  the  singular  number,  and  what  effect 
such  a  devise  will  have. 

2dly,  Whether  a  devi^se  of  an  express  estate  for  life  to  the 
first  devisee,  previous  to  the  limitation  to  the  heir  male,  will 
at  all  vary  the  case  from  a  plain  devise  to  him  and 
the  heir  male,  without  any  such  previous  limitation  for  life  ? 

3dly,  Whether  the  word  Jirst  being  inserted  before  the 
words  heir  male,  which  makes  it  a  devise  to  Thomas 
Trollope,  and  after  to  the  first  heir  male  of  his  body 
begotten,  will  make  any  alteration  in  the  case  ? 

4thly,  What  effect  the  last  words,  and  for  want  of  such 
heir  male,  in  the  subsequent  limitation,  will  have  ?  and  how 
far  they  will  influence  the  precedent  limitation  to  Thomas, 
in  making  it  either  an  estate  for  life  or  in  tail. 

And  frorn  the  consideration  of  these  four  points  it  will 
clearly  appear,  that  the  devise  to  Thomas  Trollope  for  life, 
and  after  to  the  first  heir  male  of  his  body  lawfully 
begotten,  and  for  want  of  such  heir  male,  to  be  and  remain 
with  another  person,  will  give  the  first  devisee  an  estate  tail. 

I  shall  consider  these  points  in  their  order,  and  begin  with 
that  which  was  first  mentioned,  viz, 

1st,  What  effect  a  devise  to  a  man  and  the  heir  male  of 
Ms  body  will  have  ?  and  whether  it  will  give  the  devisee  an 
estate  for  life,  or  in  tail  ? 

How  this  matter  would  have  stood  if  the  limitation  had 
been  in  a  deed,  is  not  our  affair  at  present  to  determine, 
because  we  are  now  upon  the  construction  of  a  will. 

But  since  the  reasoning  upon  the  words  "  heir  7nale,"  in 
the  singular  number,  in  the  case  of  a  deed,  hath  been  thought 
proper  and  of  weight  in  the  case  of  a  will,  it  will  be  neces- 
saiy  to  t|ke  notice  of  the  books  which  have  been  cited  in  the 
case  of  a  deed.  (5) 


(5)  See  Touchst.  106.  Bui/It/  v.  Mor-  burn  v.  Stables,  2  Ves.  &  B.  371. 
^,4  Ves.  794.2  Prest.  Est.  28.  Black- 
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Now  it  has  been  insisted  upon  from  the  first  Section  of  Dubber 
Littleton,  and  Coke's  comment  upon  it.  That  the  word  J^gf^inst 

heirs  in  the  plural  is  absolutely  necessary  to  create  an 
estate  of  inheritance  ;  and  Littleton,  Section  1.  says,  that  the 
word  heirs''  only  can  make  an  inheritance  in  all  feoffments 
and  grants.  And  Coke,  1st  Inst,  8.  b.  says,  that  every  word 
of  Littleton  is  worthy  of  observation,  as  "  heirs"  in  the 
plural  number ;  for  if  a  man  give  land  to  a  man  and  his 
"  heir'  in  the  singular  number,  he  hath  but  an  estate  for  life 
for  his  "  heir"  cannot  take  a  fee-simple  by  descent,  because 
he  is  but  one,  and  therefore  in  that  case  his  heir  shall  take 
nothing. 

But  this  seems  to  be  answered  even  in  this  book,  ]  Inst, 
fo.  20.  where  it  is  said,  that  though  Littleton  saith  heirs,  yet 
heir  in  the  singular  number  in  a  special  case  may  create  an 
estate  tail ;  as  appears  by  39  Ass.  20.  1  Inst.  22,  where  Coke 
says,  That  of  all  the  estates  tail  most  corrected  and  restrained, 
that  I  find  in  our  Books,  is  the  estate  tail  39  Ass.  20.  where 
lands  were  given  to  a  man  and  to  his  wife,  and  to  one  heir  of 
their  bodies  lawfully  begotten,  and  to  one  heir  of  that  heir 
only  ;  which  he  agrees  to  be  an  estate  tail :  which  seems  to 
contradict  his  former  opinion,  in  a  stronger  instance  than  he 
had  before  put.  (6)  The  former  instance  was  of  a  gift  to  a 
man  and  his  heir  male  in  the  singular  number ;  and  however 
it  may  be  construed  to  give  the  estate  a  descendible  quality, 
to  every  heir  one  after  another,  when  there  is  nothing  parti- 
cular to  restrain  it  to  one  heir  only,  yet  when  it  is  limited 
after  the  decease  of  the  grantee  or  donee,  as  in  39  Ass.  20.  to  * 
the  first  and  second  heir  only,  it  is  a  plain  declaration  of  the  [  458  ] 
donor,  that  it  shall  go  no  further,  and  in  such  a  restriction 
as  seems  to  deprive  it  of  the  quality  which  is  the  true 
description  of  an  estate  of  inheritance,  viz.  that  it  is  an  estate 
descendible  to  all  generations  :  and  therefore  this  of  39  Ass. 
20.  can  never  be  an  estate  tail,  unless  a  grant  to  a  man  and 
one  heir  male,  or  a  grant  to  a  man  and  his  heir  male  in  the 
singular  number,  will  make  it  so. 

And  therefore  one  would  think,  that  the  words  heir  male 
in  the  singular  number  should  give  the  estate  a  descendible 
quality,  and  make  it  inheritable. 

And  it  does  not  appear,  that  Littleton  ever  intended  to  say 
otherwise ;  for  he  was  not  considering,  whether  the  word 


(6)  See  Warimck  v.  Warwick^  3  Atk.  291.  Touchst.  104. 
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DuBBER  fieir  in  the  singular  number^  was  equivalent  to  heirs  in  the 
Trollops    plural ;  and  was  only  saying,  that  the  words  ^^for  ever^  alone, 


as  a  grant  to  a  man  for  ever,'^  would  not  create  an  inherit- 
able estate :  for  it  must  be  said,  who  shall  take  and  enjoy  this 
estate  "/or  ever  And  to  establish  this  as  a  rule  of  law,  he* 
says,  that  the  word  "  heirs'^  only  can  make  an  estate  of  inhe- 
ritance in  feoffments  and  grants  :  and  one  can  hardly  sup- 
pose that  the  case  of  the  word  "  heir'  in  the  singular  number 
was  then  thought  of,  or  that  he  intended  to  say,  that  it  should 
not  be  taken  collectively,  and  should  mean  but  one  heir  only. 
And  the  reason  given  by  Lord  Coke,  1  Inst.  8.  b.  that  the 
heir  should  take  nothing  because  he  was  but  one,  is  by  no 
means  convincing,  and  can  never  hold,  when  it  is  considered 
that  there  can  be  but  one  heir  at  one  time  :  for  heirs  are  to 
take  one  after  another,  in  a  course  of  descent ;  and  there  can 
be  but  one  heir  at  once.  And  there  is  also  a  considerable 
authority,  Reg.  Jud.  6.  to  this  purpose,  where  there  is  a  sci. 
fa,  brought  by  an  issue  male  to  execute  a  fine  of  lands 
granted  to  his  father,  and  hceredi  musculo  de  corpora  suo  pro- 
creato  ;  and  there  is  no  resolution  of  any  Book  or  Court  to 
the  contrary,  except  in  Shelley's  Case  104.  which  was  only 
arguendo. 

But  however  it  may  stand  upon  a  feoffment  or  grant,  yet  it 
can  never  be  imagined,  that  the  word  heirs  is  necessary  to 
make  an  estate  of  inheritance  in  the  case  of  a  devise.  Coke  says 
[  459  ]  expressly,  I  Inst.  9.  b.  That  a  devise  to  a  man  in  perpetuwn 
or  in  fee,  or  to  him  and  sanguini  suo,  or  semini  suo,  will 
t  make  an  estate  of  inheritance  by  the  intention  of  the  testator 
and  it  is  as  reasonable  to  infer,  that  the  testator  intended  to 
give  an  estate  tail  by  the  limitation  to  the  father  for  life,  and 
afterwards  to  his  heir  male ;  for  it  is  plain  he  intended  to 
give  a  descendible  estate,  that  should  go  from  the  ancestor 
to  the  heir,  an  estate  that  may  be  inherited  ;  and  therefore  it 
may  reasonably  be  intended,  that  he  designed  an  estate  tail, 
an  estate  inheritable  by  the  heir  male  of  his  body.  And  it  is 
so  declared  in  the  case  of  Clerk  v.  Bai/,  Cro.  El.  213.  where 
it  is  said  to  be  agreed  by  all  the  Justices,  That  a  devise  to  a 
man  and  the  heir  of  his  body  is  an  estate  tail,  and  shall  go  to 
all  the  heirs  of  his  body ;  iov  heir  is  nomen  collectivum,{7) 

(7)  Thus  the  word  "  AezV"  or  "  heir  Bayley  v.  Morris^  4  Ves.  794.  but 

male'"'  may,  in  a  will  to  give  effect  to  in  a  deed  such  a  construction  cannot  ob- 

the  intention  of  the  testator,  be  con-  tain.  See  ib. 
strued  as  nomen   collectiviim.  See 
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and  one  can  have  but  one  heir  at  one  time  ;  and  this  shall  go  Dubber 
from  heir  to  heir.  «^«m5i{ 

^  .  .  ,       ,        „  1   .       1       1    ^1  Trollope. 

This  was  an  opinion  they  all  agreed  m,  thongn  they 

differed  in  the  principal  point,  which  was  a  devise  to  a 
daughter  for  a  term  of  her  life  ;  and  if  she  marry,  and  have 
any  heir  of  her  body  lawfully  begotten,  then  that  heir  after 
her  decease  should  have  the  land,  and  the  heir  of  their 
bodies  lawfully  begotten ;  and  if  the  daughter  did  die  without 
issue,  the  remainder  over. 

The  fact  was,  that  the  daughter  married,  but  died  leaving 
issue,  who  enfeoffs  the  lessor  ;  and  he  brought  an  ejectment 
against  the  husband,  who  claimed  as  tenant  by  the  curtesy  ;  , 
and  the  Question  was,  Whether  the  devise  to  the  daughter 
gave  her  an  estate  tail  executed  ?  or  whether  she  had  an 
estate  for  life  only  ? 

This  case  is  reported  in  several  Books  ;  viz  Cro.  Eliz.  313 
1  Rol.  Abr.  832.  839.  2  Rol.  Abr.  417^  Moor  593.  Owen 
V48,  but  in  different  manners  in  regard  to  the  opinion  of  the 
Court  ;  and  therefore  has  been  cited  on  both  sides  of  the 
question,  but  is  of  no  authority  on  either,  for  it  never  was 
resolved :  and  this  appears  by  the  record,  which  is  entered 
Hil.  35  Eliz.  Rot.  467.  B,  R.  by  the  name  of  Clerk  v.  Day, 
It  is  stated  in  Cro.  Eliz.  according  to  the  Record;  but  no 
judgment  was  ever  given  in  it. 

2  Jon.  111.  113.  Gould  v.  Goddard.  Devise  to  a  man  for  [  460  ] 
life,  and  afterwards  to  his  next  heir  male,  and  for  default  of 
such  issue  remainder  over,  is  said  and  resolved  to  be  of  the  » 
same  sense  with  heirs  male,  1  Bulstr.  219.  1  Ro.  Abr.  836. 
Whiting  V.  Wilkins.  If  a  man  devise  land  to  R,  his  younger 
son  for  ever,  and  after  his  death  to  the  heir  male  of  his  body 
for  ever,  with  divers  remainders  over ;  by  this  devise  R.  has 
an  estate  tail,  and  not  an  estate  in  fee,  which  is  made  by 
the  words  heir  male  in  the  singular  number  only. 

Another  case  is  in  Styles  249.  1  Ro.  Abr.  627.  Bawley  v,  '^.^^^^^ 
Lowdal,    The  words  of  the  book  are,  If  A.  seised  of  a  copy-'  ^  >- 
hold  in  fee,  surrender  it  to  the  use  of  his  will,  and  afterwards  ^^^'^'^^^^^'^ 
by  his  will  deviseth  it  to  B.  his  cousin,  for  his  life,  and  after  ^    /f    9  J^^ 
his  death  to  the  heir  of  his  body  begotten  foi^*  ever  ;  in  this    /  ^  / 

case  the  word  heir  being  limited  to  the  body  of  B,  is  nomen  o 
collectivum,  and  all  one  with  the  word  heirs,  and  the  words 
for  ever,  which  in  a  devise  make  a  fee,  are  only  put  to  shew 
his  intention  3  as  usual  when  land  is  given  to  one  and  his 
heirs  for  ever ;  and  therefore  in  this  case  it  is  a  fee  executed 
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DuBBER  in  and  his  heirs  are  in  by  descent,  and  not  by  purchase. 
against     ^^^^j  ^.j^-g  -g       j-j^^     Archer's  case,  1  Co.  where  the  devise 

L  ROLLOPE.  c       ^  f 

was  to  one  for  hfej  and  after  to  his  heir  male,  and  to  the 
heirs  male  of  such  heir  male ;  for  there  the  inheritance  is 
limited  to  the  heirs  of  the  body  of  such  heir  male ;  which 
shews,  that  the  words  for  ever  were  not  made  use  of  as  a  rea- 
son to  help  out  the  words  heir  male  in  the  singular  number, 
which  was  offered  as  an  answer  to  these  last  cases. 

There  are  cases  indeed  where  a  devise  to  the  father  for 
life,  and  after  to  his  next  heir  male,  and  to  the  heirs  male  of 
such  next  heir  male,  has  been  held  to  be  only  an  estate  for 
life  in  the  father,  with  a  remainder  in  tail  to  the  next  heir 
male,  which  are  certainly  right ;  but  the  reason  is,  because 
the  inheritance  is  expressly  limited  to  the  heirs  male  of  such 
heir  male.  It  is  not  a  devise  to  a  man  and  his  heir  male, 
and  to  the  heirs  male  of  such  heir  male  :  (8)  which  shews, 
that  the  words  heirs  male  being  the  words  which  first  limit 
the  entail,  are  grafted  upon  the  words  heir  male,  (9)  and 
[  461  ]  operate  as  a  designatio  per sonce,  B.nd  prevent  the  operation 
of  them  as  words  of  limitation  upon  the  estate  limited  to  the 
father  5  which  was  Archer's  case,  1  Cro.  66.  Cro.  Eliz.  45. 
2  And.  37. ;  for  that  was  a  devise  to  Robert  Archer,  the 
father,  for  life,  and  afterwards  to  the  next  heir  male  of 
Rohert,  and  to  the  heirs  male  of  the  body  of  such  next  heir 
male  :  in  which  ease  it  was  held,  that  Rohert,  had  but  an 
estate  for  life,  because  he  had  an  express  estate  for  life 
devised  to  him,  and  the  remainder  is  limited  to  the  next  heir 
male  in  the  singular  number,  and  to  the  heirs  male  of  such 
heir  male;  which  shews  plainly,  that  the  father  is  not  to 
take  an  estate  of  inheritance,  for  the  devisor  has  not  limited 
ihQ  estate  to  his  heirs  male,  but  to  the  heirs  male  of  his  \_neoct] 
heir  male. 

It  must  be  confessed,  that  the  devise  of  the  express  estate 
for  life,  the  remainder  to  the  next  heir  male  in  the  singular 
number,  is  said  in  the  report  of  Archer's  case  to  be  the  rea- 
son why  the  Court  adjudged  it  an  estate  for  life. 

But  in  no  case  since  that  time  has  it  been  considered  or 
understood  as  a  resolution  upon  that  single  ground  j  but  the 
subsequent  limitation  to  the  heirs  male  of  such  heir  male  has 


(8)  Read — "  It  is  not  a  devise  to  a    "  to  the  heirs  male  of  such  heir  male." 
man  and  his  heir  male  resting  it  there,       (9)  Read — "  and  make  them  oper- 
"  but  to  a  man  and  his  heir  male-  and  ate." 
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been  looked  upon  as  the  true  foundation  for  that  resolu- 
tion. 

It  is  said  by  Hale,  1  Vent.  215.  That  a  devise  to  one  for 
life^  and  after  his  decease  to  his  heir^  hath  been  held  a  fee  ; 
for  heir  is  nomen  collectivum.  But  Archer's  case^  says  he, 
is  a  devise  to  A.  for  his  life,  and  after  to  his  heir,  and  to  the 
heirs  of  such  heir ;  in  vrhich  case  he  says,  that  because  the 
words  of  limitation  vi^ere  put  to  the  word  heir  ;  therefore  heir 
was  taken  to  be  designatio  personce^  and  resolved  that  he 
should  take  by  purchase.  And  upon  the  same  foot  is  this 
case  of  Archer's  treated,  1  Ro.  Abr.  62/.  in  Bawsy  v. 
Loivdal,  and  StyL  249.  [1  Roll.  Abr.  626.] 

And  if  a  devise  to  a  man  and  his  heir  male  in  the  singular 
number  will  have  the  same  effect  as  a  devise  to  him  and  his 
heirs  male  in  the  plural,  there  can  be  no  question  upon  the 
second  point. 

Point  2d.  Whether  a  devise  of  an  express  estate  for  life, 
before  the  limitation  to  the  heir  male,  will  prevent  the  effect 
of  that  limitation  ? 

For  whenever  an  estate  for  life  is  given  with  a  remainder 
to  the  heirs,  or  the  heir  \_heirs'\  of  the  body  of  the  grantee,  it  will 
be  an  estate  of  inheritance  executed  in  the  grantee  :  for  when 
there  is  an  estate  of  freehold  limited  to  the  ancestor,  no  Ksub- 
sequent  limitation  to  his  heirs,  or  to  the  heirs  of  his  body  can 
make  them  purchasers ;  but  the  grantee  will  be  seised  in  fee 
[or  in  tail]  according  to  the  subsequent  limitation,  though 
the  first  estate  limited  to  him  was  an  estate  for  life  granted 
by  express  words;  and  therefore  if  heirs  \Jieir']  male  in  the  sin- 
gular number  will  have  the  same  effect  with  heirs  male  in  the 
plural,  an  express  estate  for  life,  limited  to  the  grantee,  will  be 
of  as  little  consequence  in  one  case  as  the  other. 

The  case  of  King  v.  Melling,  1  Vent.  214.  is  the  case  in 
point :  for  in  that  case  there  was  an  express  estate  for  life 
devised  ;  for  the  land  was  devised  to  Bernard  for  and  during 
his  natural  life,  and  after  his  death  to  such  issue  as  he  should 
have  of  the  body  of  his  second  wife. 

Point  3d.  The  next  Question  will  be.  Whether  a  devise 
to  a  man  for  life,  and  afterwards  to  his  first  heir  male,  will 
be  a  different  Q^idA^c  from  a  devise  to  a  njan  for  life,  and  after- 
wards to  his  heir  male,  without  the  word  first  ?  and  whether 
the  inserting  the  word  first  makes  any  alteration  in  the 
case  ? 

2o 


DUBBER 

against 
Trollope. 


[462] 


[Where  there 
is  an  estate  of 
freehold  limi- 
ted to  the  an- 
cestor, no  sub- 
sequent limita- 
tion to  his 
heirs,  or  to  the 
heirs  of  his 
body,  can 
make  them 
purchasers.] 
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against 
Trollope. 


Now  we  are  all  of  opinion^  that  a  devise  to  a  man  and  his 
jirst  heir  male  can  have  no  other  effect  than  a  devise  to  him 
and  his  heir  male  in  the  singular  number^  without  the  word 
first ;  for  the  heir  male  and  the  first  heir  male  must  necessa- 
rily be  the  same  person  ;  for  the  heir  male  must  be  the  im- 
mediate heir  male,  and  consequently  the  first  heir  male. 


Minshall  v. 
Minshall,  in 
Ch.  11  G.  2. 
MS.  (A). 

1  Atk.  413.  V.  Lovelace  v.  Lovelace.  Cro.  El.  40.  on  word  eldest. 


[Devise  to  a 
man,  and  after 
to  his  first 
son.] 


[  463  ] 


A  devise  to  a  m.an  for  life,  and  afterwards  to  his  first  son, 
would  have  given  a  remainder  which  would  have  vested  in 
the  first  son  in  the  life-time  of  his  father ;  but  a  devise  to  the 
first  heir  male  could  not  take  effect  till  after  the  death  of  the 
father,  when  the  heir  male  and  the  first  heir  male  must  be  the 
same  person  :  and  therefore  the  word  first  can  make  no  alte- 
ration in  this  case,  but  the  same  naked  Question  will  still  re- 
main. Whether  a  devise  to  a  man  for  life,  and  afterwards  to 
the  heir  male  of  his  body  in  the  singular  number^  will  create 
an  estate  tail  ?  And  the  case  of  Lovelace  v.  Lovelace,  Cro. 
Eliz.  40.  [S.  C.  cited  ante  386.]  which  has  been  cited  on  the 
other  side  of  the  argument,  is  not  to  the  contrary ;  for  that 
was  a  devise  to  a  man  and  to  his  eldest  issue  male,  he  having 
no  son  at  that  time  :  and  it  was  adjudged  no  estate  tail,  but 
for  life  only ;  for  a  man  may  have  many  issues,  one^  two, 
three ;  and  therefore  when  there  is  a  devise  to  him  and  his 
eldest  issue,  it  is  a  description  of  the  person  particularly 
designed  to  take,  and  shall  go  no  further  than  to  that  per- 
son only.  But  the  cases  of  first  or  eldest  issue,  and  the  first 
or  eldest  heir,  are  very  different;  for  a  man  can  have  but 
one  heir  at  a  time  and  therefore  if  the  devise  be  to  him  and 
Cro.  Eliz.  40.  his  eldest  heir,  or  first  heir,  the  case  will  be  the  same  as  if  the 
devise  had  been  to  him  and  his  heirs  \heir'\  generally. 

Point  4th.  But  supposing  that  a  devise  to  a  man  for  life, 
and  after  to  the  heir  male  of  his  body  will  not  create  an  estate 
tail;  yet  the  subsequent  words,  which  are,  "and  for 
"want  of  such  heir  male,  to  be  and  remain  with  Christo- 
pher/' &c.  will  eftectaally  do  it. 

For  that  such  heir  male  must  be  the  heir  male  of  Thomas 
as  the  first  devisee  for  the  devise  is  to  Thomas  Trollope^ 
and  after  to  the  first  heir  [male]  of  his  body  lawfully  begotten, 
and  for  want  of  such  heir  male,  the  remainder  over. 
[A  devise  to  a  that  the  case  is  no  more  than  if  a  devise  had  been 

man  for  life, 

and  if  he  die    made  to  a  man  for  life,  and  if  he  died  without  heir  male, 

without  heir, 

male  remainder  over,  makes  an  estate  tail.] 
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the  remainder  over,  which  would  certainly  make  an  estate  Dubber 

tail ;  for  if  he  died  without  any  heir  male,  he  certainly  died  against 

without  a  first  heir  male;  and  if  he  died  without  a  first  heir  p-ollope. 

male  he  died  without  any  :  and  the  words  for  want  of  such  [The  words  for 

,  ,  .  want  of  such 

issue  will  make  an  estate  tail  by  implication  3  according  to  issue  make  an. 
Robinson's  case,  4  Jac.  1  Vent.  230.  and  was  a  devise  to  ^^pi\clt'iia.] 
A.  for  life,  and  if  he  died  without  issue,  the  remainder  over  :     [  464  ] 
A,  took  an  estate  tail.    And  there  are  many  other  cases  to 
the  same  effect.  (10) 

And  there  is  a  very  strong  case  to  this  purpose,  Hil.  42 
and  43  Eliz.  cited  by  Hale,  1  Vent.  231.  by  the  name  of 
By  field's  case ;  which  was  a  devise  to  A,^  and  if  he  died 
not  having  a  son,  then  to  remain  to  the  heirs  of  the  testator  : 
which  was  held  to  be  an  estate  tail. 

And  Burleys  case,  43  Eliz.  cited  by  Halb^  1  Vent.  230 
is  a  case  in  point ;  for  there  was  a  devise  to  A.  for  life,  re- 
mainder to  the  next  heir  male,  and  for  default  of  such  heir 
male,  to  remain  over,  adjudged  an  estate  tail.  For  when  it 
is  said,  that  for  want  of  such  issue  the  land  shall  remain 
over,  it  is  plainly  meant,  that  it  shall  not  remain  over  till  the 
issue  failed ;  and  the  issue  must  have  it  so  long  (for  nobody 
else  can) ;  and  so  it  is  an  estate  tail. 

And  therefore,  since  a  devise  to  a  man  for  life,  and  after 

to  the  first  heir  male  of  his  body  lawfully  begotten,  and  for 

want  of  such  heir  male,  to  another,  will  raise  an  estate  tail 

in  the  devisee,  judgment  must  be  given  for  the  defendant, 

who  claims  as  heir  male  under  such  a  limitation.  (A) 

(A)  Note,  This  cause  was  tried  at  Bar,  and  a  special  verdict  was  found  by  a 
special  jury,  which  verdict  was  several  times  afterwards  solemnly  argued  at  tlie 
Ear,  and  this  Term  judgment  for  the  defendant  unanimously.  Lord  Chief  Jus- 
tice Eyres^  Mr.  Justice  Denton^  Mr.  Justice  Foster,  Mr.  Justice  Reeve.  This 
case  was  affirmed  in  the  King's-Bench  unanimously,  on  a  writ  of  error.  (11) 


(10)  See  Pickering  \,  Tower,  ante       (11)  See  the  arguments,  and  judg- 

363.   University  of  Oxford  \.  Clifton,  mcnt,  in  error  Serj.  Hill's  INISS.  vol.23, 

ante   385.    Bodcn  v.  Watson^  post,  p.  184. 
478. 
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Case  231.  BROMFIELD  against  CHICHESTER. 

l3t  Aug.  1764.  No  Entry. 


[S.  C.  not  The  defendant  obtained  an  order  to  refer  the  bill  for  scan- 
S  P  1  Dick. 

379,]        '  dal  and  impertinence ;  and  the  master  reported  it  scandalous 

If  a  bill  be  re-  and  impertinent.   Exceptions  were  taken  to  the  master's  re- 

^dlTaJdiml^er-  P^i't,  and  allowcd ;  and  on    18th  May  last  an  order  was 

tmence,a.n^  SO  then  obtained  by  the  plaintiff^,  to  have  his  costs  of  the  refe- 

ceptions being  rence  taxed,  and  paid  by  the  defendant:  and  being  made 

report  *^and^al-  without  notice,  motion  was  made  on  the  18th,  to  discharge 

lowed ;  the  that  order ;  when  a  precedent  of  Freke  v.  Culpepper  being 

have  t^e^co^sts  produced  by  the  plaintiffs  counsel,  the  Lord  Chancellor 

of  the  refer-  refused  to  discharge  the  order.   The  defendant  having  since 

[  465  ]  discovered  several  orders  of  the  like  kind,  which  were  dis- 

shaiVnoron  charged,  the  defendants  applied  by  petition,  to  discharge 

exceptions  be-  the  order  of  the  18th  May,  and  inserted  the  precedents  in  the 

ing  allowed  to        . . 
the  Master's  petition, 
report  of  irregularity. 

Upon  hearing  the  petition,  Lord  Chancellor  took  a  dis- 
tinction between  this  case  and  the  precedents  :  they  were 
for  irregularity,  which  happens  every  day  3  but  this  for  an 
imputation  upon  the  plaintiff,  charging  him  falsely  with  hav- 
ing inserted  scandal  and  impertinence  in  his  bill ;  and  if 
such  reference  were  to  be  encouraged,  every  bill  would  be 
stuffed  with  impunity.  Therefore,  as  it  is  a  reflection  upon 
the  party,  and  costs  are  discretionary,  he  refused  the  peti- 
tion. 

29th May  1752.     Freke  V.  Culpepper,  before  Sir  John  Strange,  Master  of 
the  Rolls : 

Reference  for  irregularity,  and  reported  irregular ;  and  on 
exceptions  to  Master's  report,  which  were  allowed,  an  order 
was  then  obtained,  without  notice,  to  tax  the  costs  of  the 
reference. 

1745  Knight  V.  Dekin.  Reference  for  irregularity  in  taking  in- 

This  was  a      terrogatories  and  depositions,  and  the  Master  reported  them 

reference  to 

the  Master  to  certify  whether  interrogatories  and  depositions  taken  thereon  were  regularly  ex- 
hibited and  taken,  2 
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irregularly  taken.    Exceptions  to  the  Master's  report,  and  Bromfield 

allowed.    An  order  was  then  obtained,  by  petition  to  the  ^  against 

Master  of  the  Rolls,  to  tax  the  costs  of  the  reference ;  and  ^^^^hester, 
upon  application  afterwards,  discharged  by  Lord  Hard- 

WICKE. 

Stevens  Y,  Long, ^  {\)  The  defendant  procured  a  reference  *  1st  Nov. 
for  irregularity  in  suing  out  process  of  contempt  for  want  of 
an  answer  5  and  the  Master  reported  in  his  favour  5  but  the 
report  was  set  aside  on  exceptions  taken  thereto.    And  on 
the  8th  April  17^5,  the  plaintiff  obtained  an  order  of  the  late 
Lord  Hardwickb,  for  defendant  to  pay  the  costs  of  the 
reference  5  and  the  Master,  in  pursuance  of  such  order, 
taxed  the  costs,  and  made  a  report  thereon :  but  before  the 
same  were  paid,  viz.  on  the  6th  Aug,  IJ^^^  the  defendant 
preferred  his  petition  to  his  Lordship,  stating  as  aforesaid, 
and  that  the  defendant  Long  was  advised  that  the  said  order 
of  the  8th  April  was  irregular ;  for  that  the  Master  having 
reported  in  favour  of  him,  the  defendant,  the  plaintiff  there- 
fore was  not  intitled  to  costs,  no  more  than  a  plaintiff  in      [  466  ] 
error  at  Law  is  entitled  to  costs ;  and  therefore  the  defend- 
ant Long  prayed,  by  his  said  petition,  that  the  said  order  of 
the  8th  of  April  might  be  set  aside  for  irregularity,  with  costs, 
and  that  proceedings  thereon  might  be  stayed  till  the  hearing 
the  petition.    His  Lordship  took  the  matter  into  considera- 
tion, and  consulted  with  his  Secretary  and  Registrars  thereon, 
and  directed  them  to  search  for  precedents ;  and  upon  the 
aforesaid  precedent  of  Knight  v.  Dekin  being  produced  to 
his  Lordship  by  his  Registrar,  his  Lordship  ordered  an 
attendance  upon  the  said  petition,  and  that  all  proceedings 
under  the  said  order  of  8th   April  should  in  the  mean 
time  be  stayed.    The  petition  was  heard  before  his  Lordship 
on  1st  November  YJhb^  when  his  Lordship  made  an  order  for 
discharging  his  order  of  the  8th  of  April,  at  the  same  time 
saying,  that  he  did  it  not  only  on  account  of  the  said  prece- 
dent of  Knight  V.  DeJiin,  but  from  the  reason  of  the  case. 

26th  July  1759?  Nugent  v.  Jones,  A  reference  for  irregu- 
larity was  directed  to  a  Master,  at  the  defendant's  request, 
and  the  Master  made  his  report  in  favour  of  the  plaintiff : 
whereupon  defendant  excepted  to  the  report,  and  Lord  Hen  - 
ley, Chancellor,  allowed  the  same ;  and  on  26th  July  1759 


(1)  I  Dick,  282. 
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Bromfield  the  defendant  served  a  notice  of  motion,  that  the  plaintiff 
against     might  pay  him  the  costs  of  the  reference  to  be  taxed  ;  which 
Chichester,  ^^^^.j^j^  ^,^g^      ^j^g  28th  of  said  July,  debated  by  Counsel  on 
both  sides,  and  rejected.  (2) 


(2)  See  Purcell  v.  M^Namara,  12  Ves.  166.  Beames  on  costs,  227. 


Case  232. 


ARNOLD  against  KEMPSTEAD  and  Wife. 


23d  July  1764. 

[S.  C.  2  Eden, 
236.] 


Devise  of  rent- 
charge  out  of 
Ms  real  estates 
to  his  wife, 
during  her 
widowhood. 
The  wife  shall 
elect  to  take 
•under  the  will, 
or  to  take  her 
dower.  (1) 


[  467  ] 


[Lib.  Reg.  1763.  A.  fo.  515.] 


Errington  v. 
Sir  Thomas 
Broughton, 
23d,  26tb,27th 
January  1772. 
Villareal  v. 
Lord  Galwai/f 
post  683. 
Jones  V.  Collier i 
1785.  post  730. 


William  Tapping,  by  will,  gave  his  wife  his  leasehold 
houses,  in  Queen's  Square,  Westminster,  for  life,  remainder 
to  William  Arnold,  son  of  his  nephew  John  Arnold,  He 
also  gave  her  10/.  a-year  during  widowhood,  to  commence 
from  his  death  (20/.  to  be  paid  within  twelve  months,)  out  of 
his  neat  rents  and  profits  of  his  freehold  estates  in  Queen's 
Square ;  and  gave  her  certain  furniture ;  and  gave  his  ne- 
phew John  Arnold  all  his  freehold  estates  for  life,  with 
remainder  to  his  son  William  Arnold  in  fee,  subject  to  the 
payment  of  10/,  a-year  to  his  wife  during  widowhood. 

Bill  by  plaintiff,  for  an  account,  and  that  the  defendant, 
the  widow,  may  make  her  election,  either  to  take  under  the 
will,  or  to  abide  by  her  dower. 

The  widow  by  her  answer  insisted  on  both. 

Q.  Whether  the  devise  in  the  will  to  the  wife  is  to  be 
considered  as  a  satisfaction  for  her  dower  ? 

The  case  of  Lawrence  v.  Lawrence  [2  Vern.  365,]  was 
relied  on  for  the  widow. 

Lord  Northington,  Chancellor,  admitted  the  principle 
in  Lawrence  v.  Lawrence ;  but  said,  in  this  case  it  was  the 
manifest  intention  of  the  testator  to  give  her  the  annuity  in 
satisfaction  of  dower  ;  for  he  has  disposed  of  all  his  freehold 
estates,  subject  to  the  annuity  of  10/.  which  he  had  given 
his  wife,  so  that  she  was  to  have  no  more  out  of  his  estate 
than  the  annuity.  Her  claim  of  dower  is  in  contradiction 
to  the  will,  and  if  she  insists  upon  it,  she  must  give  up  the 
devise,  according  to  the  principle  in  Not/s  v.  Mordaunt ;  [2 


(1)  See  Villareal  v.  Lord  Galway,  Post.  682. 
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Vern.  581,]  therefore  she  must  make  her  election;  which  Arnold 
she  accordingly  did  by  her  Counsel  in  Court,  to  take  under  against 

the  will.  ^^Yl^^T 

and  Vvi  le: 


BRAMHALL  against  HALL.  Case  233, 

  In  Chancerj'^, 

30tli  June 


[Lib.  Reg.  1763.  A.  fo.  501  b.l  ^^46. 

^  [S.C.  2EcIen. 

  220.  10  Hill's 

MSS.  39.] 

On  the  marriage  between  George  Brain/iall  hnd  ^nne  his  Wrightx.En- 
wife,  who  was  then  a  widow,  and  seised  of  an  estate  in  fee,  arti-  §'i^M<^^  post. 

.  468.  474. 

cles  were  entered  into  by  which  Geovge  BTCLTiiliall  covenanted^  Feme  covert 
that  AnnCy  his  intended  wife^  should  have  power  by  deed  or  Joronvey  her 
will  to  dispose  of  her  estate^  after  her  decease,  to  any  person  estate  after  her 
whatsoever  3  and  that  he  would  do  any  act  to  confirm  the  iease^and 

game.  release,  to  take 

effect  after  her 

death.  She  afterwards  joins  with  her  husband  in  levying  a  fine  to  different  uses.  The  lease  and 
release  held  to  have  no  effect,  and  the  fine  operated.  (1) 

After  marriage,  the  wife,  by  lease  and  release^  reciting  the     [  468  ] 
articles,  conveyed  her  estate  to  trustees,  after  her  death  to 
the  use  of  her  natural  son  for  life,  with  remainders  over. 

Afterwards  the  husband  and  wife  levy  a  fine  of  the 
premises,  and  declare  the  uses  different  from  those  of  the 
release 

Lord  Northington,  Chancellory  held.  That  the  wife 
having  the  legal  interest  in  her,  the  lease  and  release  were 
not  good  to  pass  her  estate,  either  as  a  convey  ance  or  as  an 
execution  of  a  power;  and  that  the  estate  passed  by  the 
fine.  (2) 


(1)  See  Wright  v.  Englcfield^  next 
case.  Tomlinson  v.  Dighton^  1  P.  W. 
171.  Ripj)on  V.  Dazoditig,  post  565 
Sprangc  v.  Barnard^  2  Bro.  C.  C.  583. 
Ross  v.  Ewery  3  Atk.  156. 

(2)  Anne  Bramhall  had  a  natural 
son  who  intermarried  with  the  plaintilf, 
and  by  indentures  of  lease  and  re- 
lease, of  3rd  and  Hh  of  September,  1 735, 
reciting  the  articles,  Anne  llranihall, 


witliout  lier  husband,  in  consideration 
of  a  portion  then  liacl,  or  to  be  had  hy 
the  said  Thomas  lyramhall,  (the  natural 
son,)  wiilwK lizabcfh  his  then  wife,  and 
for  natural  love  and  alVection  for  her  son, 
and  providing  a  maintenance  and  join- 
ture for  the  said  Thomas  and  K/izahc/h^ 
after  her  decease,  and  settling  the  jire- 
niises  by  virtue  of  lier  i)o\ver,  granted 
kc.  the  }>remises  to  trustees,  from  ;nid 
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after  the  death  of  herself,  to  the  use  of 
the  said  Thomas  Bramhall^  (the  natu- 
ral son)  for  life,  remainder  to  Elizabeth 
his  wife  for  her  life,  for  her  jointure, 
with  divers  remainders  over  :  but  if  the 
said  Thomas  Bramhall  should  die,  and 
leave  no  issue,  by  the  plaintiff,  then  that 
the  said  trustees  should  stand  seized  of 
one  moiety,  to  the  use  of  the  right  heirs 
of  the  said  Anne  Bramhall^  and  of  the 
other  to  the  use  of  the  plaintiff  for  life, 
with  like  remainder  over. 

In  1740,  Anne  Bramhall^  together 
with  her  husband,  levied  a  fine  of  the 
premises,  and  by  indenture  of  7th 
November,  the  uses  were  declared  to 
Anne  Bramhall  for  life,  remainder,  as 
to  one  moiety,  to  trustees  upon  certain 
trusts,  as  to  the  other,  to  the  same 
uses  as  were  limited  by  the  deed  of  1735, 
omitting  only  the  limitation  to  the  plain- 
tiff for  life. 

George  Bramhall  and  Anne  his  wife 
and  Thomas  Bramhall^  the  natural  son, 
being  dead,  in  1758,  Elizabeth  his 
widow  brought  this  bill,  to  be  let  into 
possession  of  the  estate  for  her  life,  and 
for  an  account  of  the  rents,  &c.  claiming 
under  the  deed  of  1735. 

The  defendants  by  their  answer 
stated,  that  no  portion  was  paid,  with 
the  plaintiff,  as  recited  in  the  deed. 

On  the  part  of  the  plaintiff  it  was  ad- 
mitted, that  the  deed  of  1735  was  void 
at  law,  but  it  was  contended  that  equity 
ought  to  supply  the  defect.  And  jPo- 
thergill  v.  Fothergill^  2  Freem.  257. 
1  Eq.  Ca.  Ab.  222.  Smith  v.  Ashton, 
1  Ch.  Ca.  263.  Stapilton  v.  Stapilton^ 
1  Atk.  2.  were  cited. 

For  the  defendant  it  was  said,  that 
the  plaintiff  was  a  mere  volunteer,  and 
had  therefore  no  equity,  on  which  to 
ground  her  application  :  that  there  was 
no  meritorious  consideration,  to  induce 
the  Court  to  supply  the  defective  exe- 
cution :  and  Fursaker  v.  Robinson^ 
Pre.  Ch.  475.  was  cited,  where  the 
Court  refused  to  supply  a  surrender  of 


a  copyhold,  for  a  natural  daughter,  on 
ground  of  there  being  no  consideration 
of  blood.  Vane  v.  Fletcher^  1  P,  Wms. 
354.  Shaw  v.  Standish^  2  Vern.  326. 
were  also  cited. 

The  Lord  Chancellor, 
Was  of  opinion,  that  the  plaintiff  was 
not  entitled  to  relief,  as  it  did  not  ap- 
pear that  she  was  any  thing  more  than 
a  volunteer.  That  as  nothing  would 
pass  by  the  deed,  at  law,  equity  could 
not  interfere  to  supply  the  defect,  espe- 
cially against  those  who  claimed,  under 
a  subsequent  effectual  execution  of  the 
power,  and  legal  conveyance  of  the  estate, 
and  he  said  he  knew  of  no  case,  where 
a  defective  execution  of  a  power  had 
been  supplied,  in  equity,  in  favour  of  a 
natural  son,  to  whom  no  meritorious 
consideration  could  arise,  and  dismissed 
the  Bill.— 10  Hill's  MSS.  409. 

See  the  case  more  at  large  in  Mr. 

Eden's  Reports,  Vol.  2.  p.  220.  Mr. 

Sugden  in  his  Treatise  on  Powers,  3  Ed. 
p.  158.  gives  it  as  his  opinion,  that  Lord 
Northington  was  not  correct  in  holding 
a  consideration  necessary  in  this  case. 
The  true  principle  on  which  equity 
ought  to  lend  its  aid  being,  that  the 
agreement  having  been  made,  on  mar- 
riage, the  husband  would  be  compelled 
to  make  a  settlement,  and  he  c\i^s  Rip- 
pon^  V.  Dawding^  post.  565.  2  T.  Rep. 
695.  Billon  v.  Grace^  2  Sch.  &  Lef. 
456.  George  v.  post.  627. 

The  following  observations  on  this 
case  are  by  Serjeant  Hill,  10  MS.  408. 
"  This  case  would  have  been  clearly 
"  right,  had  it  arose  on  a  covenant  to 
"  stand  seized,  Ch.  Prec.  475.  But  Vide. 
"  1  P.  Wms.  149.  by  which  it  seems  that 

the  lease  and  release  was  a  good  ex- 
"  ecution  of  the  power  ;  and  if  so,  it 

seems  by  Salk.  678.  that  the  use  would 
"  not  result  at  law  :  but  Quaere,  et  vid.  6 
"  MS.  as  to  Equitable  trust ;  but  as 
'•^  there  was  a  fine  and  deed  declaring  the 
"  uses  in  favour  of  the  bastard,  it  seems 
"  he  had  a  clear  title." 
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WRIGHT  against  Sir  HENRY  ENGLEFIELD  and       Case  234. 

Others.    And  cross  cause,  &th,^9th^'^mh, 

and  13th  Nov. 
  1764. 

[Lib.  Reg.  1764.  B.  fo.  83.]  ^39.^nom^^'"' 

  Wright  V.  Ca- 

dog  an,  10  Hill's 

Francis  Carrington,  upon  his  marriage  with  Sir  iJewry  Mss.  iia.] 
EnglefieMs  sister  in  1730,  settled  his  estates  in  Warwick-  nian*?rgTar- 
shire.  Leicestershire,  and  Shropshire,  upon  himself,  and  the  ^^^^^^  reserves 

^  .  r\       ^  power  of  dis- 

issue  male  of  the  marriage,  subject  to  a  rent-charge  of  500/.  posing  of  her 
a-year  to  his  wife,  and  a  provision  for  younger  children  and  future  estate"^ 
daughters  of  the  marriage,  with  remainder  to  his  uncle  reai^or^person- 
Charles  Smith  and  his  issue  male,  in  strict  settlement,  with  wiih^A^devise 
remainder  to  his  uncle  William  Smithy  in  like  manner,  with  ^sa  good  ex- 

^  '  ecution  of  her 

remainder  to  his  own  right  heirs.    And  in  the  settlement  power,  the 
there  were  two  powers  of  revocation,  the  one  enabling  him  of  bdngTn^rus- 
own  authority,  by  any  writing  attested  by  two  witnesses,  to  ^^^^'^^^-^g^^' 
revoke  any  of  the  uses  subsequent  to  the  provisions  for  the  and  other  sons, 
issue  of  the  marriage,  and  to  appoint  new  uses ;  the  other  to  dau^rlft^er^s^as 
enabling  him,  with  consent  of  his  wife  and  certain  trustees,  tenants  in 
to  revoke  any  of  the  uses  of  the  settlement,  and  to  appoint  jv^X/°m°J  "J}^ 

new.  such  issue 

over,  raises 
cross  remainders  between  the  daughters.  (2) 

He  afterwards,  with  consent  of  his  wife  and  trustees,  exe- 
cuted the  last  power  with  respect  to  the  leasehold  estate,  and 
limited  it  to  trustees  to  pay  debts. 

After  that,  with  the  like  consent,  he  executed  the  last 
power,  and  revoked  the  uses  of  the  Warwick,  and  Shropshire 
estates,  and  after  appointing  300/.  a-year  for  the  separate  use     [  469  ] 
of  his  wife  during  her  coverture,  he  limits  those  estates  to 
the  old  uses. 


(1)  Rippon  V.  Dazoding,  post.  565. 
Geo.  dem.  Thornbury  v.  Jezo^  post. 
627. 

(2)  There  was  a  case  afterwards  direct- 
ed, for  the  opinion  of  the  Court  of  King's 
Bench,  on  this  point.  See  Wrightw,  Hoi- 
ford,  Cowper,  31.  that  Court  certified, 
that  as  nothing  was  given  to  the  heir  at 
law,  whilst  any  of  the  daughters  or  their 


issue  continue, they  must  amongst  tliom- 
selves  take  cross  remainders.  See  Phip- 
ard  v.  Mamjield,  Cowp.  797.  Perry 
V.  White,  ib.  777.  Watson  v.  Faxon, 
^  East.  36.  Athcrton  v.  Pyc,  4  T.  R. 
710.  Eocv.  C%^;i,  6  East.62S.  Doc 
v.  Webb,  1  Taunt.  234.  Ttcisden  v. 
Lock,  post.  663. 
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Wright  afterwards  made  his  will  in  1748,  and  reciting  the 

agaimt     power  reserved  to  himself,  he  revokes  the  uses  of  Wariuick 

Englf-field  and  Shropshire  estates,  subsequent  to  the  provision  for  the 
andOtherSr  .  e  ^  .  j  v  ...  i  • 

issue  or  the  marriage,  and  hmits  the  estates,  in  case  of  his 

death  without  issue  male,  to  Lord  Gadogan,  Sir  Henry 
Englefield,  and  Mr.  Plowden,  in  trust  to  pay  his  debts, 
funeral  expences,  and  the  legacies  and  yearly  rent-charges 
thereby  given ;  and  {inter  alia)  gaxre  a  legacy  to  Sir  Henry 
Mnglefield,  in  the  words  following :  "  I  give  and  bequeath 
unto  my  brother  in-law,  Sir  Henry  Englefield,  one  yearly 
rent-charge  of  200/.  for  his  life,  clear  of  all  taxes  and  deduc- 
tions,  payable  by  two  equal  half-yearly  payments  in  the 
"  year,  at  Lady -day  and  Michaelmas-day ;  the  first  payment 
"  to  begin  and  be  made  on  such  of  the  said  feasts  as  should 
next  happen  after  my  decease  without  issue  male  as  afore- 
"  said,  with  proper  powers  for  entry  and  distress  for  recovery 
thereof/'    And  after  payment  thereof,  he  devises  the  estates 
to  his  uncles  and  their  issu«,  in  the  same  manner  as  they 
were  settled  on  them  before. 

On  19th  May  1749  he  made  a  codicil  to  his  will,  attested 
only  by  two  witnesses,  as  follows  ;     Whereas  I  have  in  my 
*^  will  bequeathed  only  '200/.  a- year  to  my  dear  brother  Sir 
Henry  Englefield,  by  this  codicil  I  bequeath  to  him,  the 
said  Sir  Henry  Englefield,  the  additional  sum  of  100/. 
a-year  more,  payable  to  him  as  mentioned  in  my  will." 
And  he  then  gave  an  annuity,  and  several  specific  and  pecu- 
niary legacies. 

Carrington  died  in  thg  year  1749  May  20  leaving  a 
daughter,  Teresa,  his  only  child. 

In  1753  Charles  Smith  died  without  issue. 

Teresa  died  in  17^4,  intestate,  and  without  issue :  and 
William  Smith  died  in  1758,  without  issue,  having  devised 
his  estate  to  defendant  Duane,  in  trust  for  plaintiff. 
[  470  ]  Upon  the  death  of  William  Smith,  the  trust  inheritance 
descended  upon  Constantia,  the  wife  of  Peter  Holford,  and 
Catharine  Carrington,  in  moieties,  as  sisters  and  heirs  at  law 
of  Francis  Carrington, 

On  the  marriage  of  Peter  Holford  with  the  said  Constantia, 
who  was  then  the  widow  of  John  Wright,  and  by  whom  she 
had  one  child,  the  plaintiff  Wright,  articles  were  entered  into, 
dated  15th  September  1755,  between  Peter  Holford  of  the 
one  part,  Constantia  of  the  second  part,  Sir  Edward  Smith 
and  Thomas  Bramstone  of  the  third  part  5  whereby,  after 
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reciting  the  intended  marriage,  and  that  she  was  seised  of  a    Wr  ight 
copyhold  estate  of  inheritance  of  146/.  a-year,  and  entitled  ^  against 
to  a  rent-charge  of  300/.  a-year  for  her  life,  as  her  jointure,  Others 
made  on  her  marriage  with  her  former  husband,  and  had 
great  expectations  of  a  considerable  accession  of  fortune  from 
several  relations and  that  Peter  Holford,  .  not  being  in 
possession  of  any  estate  out  of  which  any  provision  might  be 
made  for  her,  and  that  it  was  agreed  between  them,  that  the 
copyhold  lands  and  the  rent- charge  should  be  to  the  separate 
use  of  Constantia ;  and  that  all  such  estates,  either  real  or 
personal,  or  of  any  kind  whatsoever,  which  should  or  might 
descend  upon  or  come  to  her  during  her  coverture,  or  to  her 
husband  in  her  right,  by  descent,  or  by  virtue  of  any 
remainder  or  reversion,  or  of  any  devise,  gift  or  bequest,  or 
or  by  virtue  of  the  statute  of  distributions,  or  by  any  means 
whatsoever,  should  likewise  be  to  her  separate  use,  and  to  be 
applied  and  disposed  of  from  time  to  time,  as  she  should  by 
any  deed  or  deeds  execute  in  her  life-time,  or  by  her  last  will 
and  testament,  duly  made  and  published  in  the  presence  of 
three  or  more  credible  witnesses,  direct  or  appoint,  notwith- 
standing her  coverture.    Peter  Holford  covenants  with 
Smith  and  Bramstone,  upon  request,  to  execute  all  such 
deeds  and  acts  as  shall  be  advised  by  the  Counsel  of  the  said 
Constantia,  for  the  better  and  more  effectual  securing  the 
said  copyhold  estate  and  rent -charge  for  the  sole  and  separate 
use  of  the  said  Constantia,  notwithstanding  her  coverture ; 
and  would  from  time  to  time,  and  as  any  estate  real  or 
personal  should  descend  upon  or  come  to  the  said  Constantia, 
or  to  the  said  Peter  Holford  in  her  right,  by  descent,  devise^ 
bequest,  or  gift,  or  by  virtue  of  any  reversion  or  remainder, 
limited,  or  thereafter  to  be  limited  or  by  virtue  of  the  statute 
of  distributions,  or  by  any  means  whatsoever,  execute,  do,     [  471  *] 
and  perfect  all  such  deeds,  acts,  conveyances,  and  assurances, 
for  vesting  the  same  in  such  person  or  persons  as  the  said 
Constantia  should  appoint,  in  trust  for  the  sole  and  separate 
,   use  of  the  said  Constantia,  and  to  be  subject  to  such  disposi- 
tion as  the  said  Constantia  should  make  thereof,  by  any  deed  or 
act,  or  by  her  last  will  or  testament  attested  by  three  witnesses. 

Constantia  made  her  will  on  the  13th  May  1758.  After 
taking  notice  of  the  said  articles,  and  that  she  was  intitlcd  to 
one  moiety  of  the  undivided  premises,  did,  by  virtue  of  the 
power  reserved  to  her  by  the  said  articles,  devise  her  said 
moiety  of  the  undivided  promises,  to  trustees,  to  tlie  use  of 
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Wright    her  husband  for  life,  remainder  to  trustees  for  500  yearsy  to 
against     raise  portions  for  the  younger  children  by  Holford,  remain- 
an^d  OtherT  ^^^^  ^^^^  other  sons  by  Holford  in  tail  male,  re- 

mainder to  all  and  every  her  daughters  by  Holford  in  tail 
general,  as  tenants  in  common  ;  and  for  default  of  such  issue 
to  her  own  right  heirs. 

She  afterwards  died  on  the  1 7th  July  1758,  leaving  two 
daughters  by  Holford,  Catharine  Maria  and  Constantia  Ma- 
ria, the  latter  of  whom  died  soon  afterwards  an  infant,  and 
without  issue. 

Catharine,  [^Carrington,  the  other  sister  of  Francis  Car- 
rington,]  by  lease  and  release  of  the  1st  and  2d  of  June  1759, 
for  the  natural  love  and  affection,  conveyed  her  undivided 
moiety  of  the  premises  to  Nathaniel  Templeman,  his  heirs 
and  assigns,  to  the  uses  and  upon  the  trusts  therein  men- 
tioned, viz.  to  the  use  of  trustees  for  500  years,  subject 
thereto,  to  such  uses  as  the  plaintiff  John  Wright  should, 
after  his  attaining  his  age  of  21  years,  by  deed  or  will  appoint, 
and  in  default  thereof,  to  him  in  tail,  with  remainder  to  her- 
self in  fee  :  and  the  said  term  of  500  years  was  declared  to  be 
upon  trust,  by  mortgage,  sale,  or  other  disposition,  to  raise 
500/.  to  pay  the  same  to  the  said  Catharine  Carrington,  to 
her  own  use,  or  as  she  should  appoint,  and  in  default  of  ap- 
pointment, to  her  executors  and  administrators ;  and  upon 
further  trust,  in  case  it  should  be  judicially  determined,  that 
by  virtue  of  the  testamentary  writing  of  May  1758,  executed 
by  Constantia  as  aforesaid,  the  said  Constantia  Maria  HoU 
[  472  ]    fi'^^)  the  surviving  daughter  of  the  said  Coiistantia,  should 
not  be  intitled  to  her  mother's  moiety  of  the  premises,  then 
the  trustees  were  to  raise  the  sum  of  6,300/.  for  the  portion 
of  the  said  Catharine  Maria  Holford,  to  be  paid  in  manner 
therein  mentioned. 

Bill  by  plaintiff  TFright  against  Lord  Cadogan  and  Sir 
Henry  Englefield,  for  an  account  of  the  personal  estate  of 
Charles  and  William  Smith.  {3) 
Three  Questions  were  made  at  the  Bar : 


(3)  The  bill  was  filed  September 
1760,  by  Wright,  the  son  and  heir  of 
Mrs.  Holford,  by  her  former  mar- 
riage, to  carry  into  effect  the  trusts  of 
the  will  of  Francis  Carrington,  for  an 
account,  &c.  and  that  the  trustees 
might  convey  the  premises,  as  to  one  half. 


to  the  plaintiff  and  his  heirs  ;  and  as  to 
the  other  half  to  the  uses,  &c.  limited 
by  the  indentures  of  1st  and  2nd  June, 
1759,  &c.  and  a  cross  bill  was  filed,  by 
the  trusteeSj  for  a  general  account,  and 
direction. 
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1st,  As  between  plaintiff  bright  and  Catharine  Maria  Wright 

Holford,  Whether  the  appointment  by  Mrs.  Holford's  will  agai?ist 
1  ^  En&lefield 

.    .       ^    ,  ........  andOthers. 

2d,  Supposing  it  is,  whether  Catharine  Maria  is  mtitled 

to  the  whole,  by  way  of  cross  remainders  ?  or  whether  upon  vXookv.Cooky 

the  death  of  Constantia  Maria  her  moiety  did  not  go  to  the  ^  ^^^'^* 

plaintiff,  as  heir  at  law  to  his  mother  ? 

3d,  Whether  Sir  Henry  Englefield  is  intitled  to  the  addi- 
tional annuity  of  the  100/.  under  the  codicil  ? 

Lord  Chancellor,  upon  the  Counsel  for  the  plaintiff  ar- 
guing the  second  and  third  Questions,  declared  his  opinion 
clearly  against  them  upon  both. 

Note,  The  Counsel  argued  the  third  Question  upon  the 
words  of  reference  in  the  codicil,  and  contended,  that  the 
words  "  payable  as  in  my  will,"  extend  to  the  fund  as  well 
as  to  the  mode  of  payment,  and  meant  to  charge  the  additional 
annuity  on  the  real  estate  only ;  and  that  the  codicil  not 
being  attested  by  three  witnesses,  the  annuity  is  void. (4) 

But  they  did  not  consider  the  Question  which  was  intended 
to  be  insisted  on  by  Sir  Henry  Englefield' s  Counsel ,  Whether 
the  codicil  was  not  an  execution  of  the  power  reserved  to  him 
by  the  settlement  of  1730  ? 

Lord  North iNGTON,  Chancellor  : 

The  second  and  third  Questions  do  not  admit  of  my  saying 
more  than  that  Sir  Henry  Englefield  is  intitled  to  the  annuity 
out  of  the  personal ;  and  Miss  Holford,  if  intitled  at  all,  is  so     [  473  ] 
to  the  whole  of  her  mother's  moiety 

As  to  the  1st.  Question.  I  am  of  opinion,  that  the  articles 
were  a  good  reservation  of  the  estate,  and  disposition  of  it, 
and  the  will  is  a  good  appointment ;  and  that  the  surviving 
daughter  is  intitled  to  the  whole  of  the  moiety.  It  has  been 
admitted,  that  if  a  woman  before  marriage  retains  a  power 
over  a  legal  estate,  to  be  exercised  by  way  of  execution  of  a 
power,  she  may  do  it ;  and  though  she  has  not  done  it  with 
all  the  forms,  yet  the  Court  will  supply  them  in  favour  of  a 
person  having  a  meritorious  consideration. 


(4)  "  The  Lord  Chancellor  said,  "  accidental  circumstance  to  it.  Tlic 

"  these  gifts  are  several  and  distinct,  the  "  words  '  paijahlc^  as  mentioned  in  my 

"  implication  contended  for  is  groundless.  "  wiW  mean  no  more  iluui  to  describe 

"There  is  a  wide  distinction  between  ex-  "  the  time,  mode  and  place  of  payment, 

"  pressions  which  form  part  of  the  sub-  "  &c. ;  they  cannot  apply  to  the  fund." 
"  stance,  and  those  Avhich  only  affix  an 
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Wright        Churchill  v,  Devef,  FehvuB.vy  17 M.  {5) 

against  It  is  said,  she  could  only  do  it  by  new  modelling  her 
^nd  ^Otherr  -^^^        must  have  done  it  by  way  of  grant ;  for 

George  on  de-'  could  not  convey  a  trust,  the  estate  being  in  Lord  Cado- 
mhe  oi  Thorn-  gan  and  Sir  Henry  Englefieldi  and  if  she  had  attempted  it 
^RippJn^iZwf-  "^^y  grant,  it  could  only  have  operated  by  way  of  declara- 
ing,  Mich.  22G.  ation  of  trust.  If  so,  the  law  says  things  need  not  be  done  per 

2.inC.B.  conf.     ,  ,  .  .     ^  ^       .   ^  .  i  i 

22dNov.  1769  which  can  be  done  per  pauciora.    13y  the  articles  she 

ad^idem.post    declares,  that  the  trustees  shall  be  seised  to  her  appointment ; 

the  same  thing  as  if  her  interest  had  been  new  modelled. 
It  was  said,  that  trusts  and  uses  mtist  all  spring  out  of  the 

same  original  deed. 
Though  that  in  some  sense  is  true,  yet  it  is  not  so  in 

omnibus,    I  admit  they  must  all  come  out  of  the  original 

deed,  either  by  being  inserted  in  the  deed,  or  by  relation. 
[Declarations      Declarations  of  trusts  are  the  same  as  declarations  of  uses 
sImTl?d^e^cia-  before  the  statute,  only  they  must  be  in  writing.    It  is  the 
rations  of  uses,  intention  governs  in  both  cases. 

before  the  sta- 
tute, only  they  must  be  in  writing. — In  both  the  intent  governs.  (6)] 

No  rule  is  so  strictly  adhered  to  in  equity,   and  so 
dangerous  to  depart  from,  as  that  the  construction  of  trusts 
must  be  the  same  as  of  legal  estates. 
[  474  ]       The  liberality  of  the  present  times  makes  Judges  regard 
the  substance  and  not  the  form ;  and  therefore  where  they 
discover  the  intention  of  the  instrument,  if  they  cannot  take 
place  in  the  common  way  of  its  operation,  they  will  consider 
it  good  in  some  other  way.  (7) 
Pn  legal  con-      Many  instances  where  instruments  intended  as  a  legal 
veyances,  if     conveyance ;  if  defective,  the  Court  will  not  assist  the  defect 
cour?win  *no^t  against  the  heir,  unless  there  is  a  meritorious  consideration, 
the  hei?  unless      Bramhall  V.  Hall,  I  was  of  opinion  there  was  no  merito- 
there  is  a  me-   rious  consideration.    Here  the  provision  is  for  children,  and 

ritorious  con-    •  'i.  • 

sideration.]      IS  meritorious. 

Cases  cited  for  plaintiff  Wright : 


(5)  Cited  Sug.  Powers  3d  ed.  284. 
note  (II).  from  Lib.  Reg. 

(^)  Wright  V.  Pearson,  ante  362. 
Lord  Falkland  v.  Bettie,  2  Vern.  342. 
And  see  Mr.  Butler's  note  to  Co.  Litt. 
290.  b.  xvi.  Fhilips  v.  Philips,  1  P.  W. 
^5.  Watts  V,  Bm^/j  ib.  109.  Banks  v. 


Sutton,  2  P.  Wms.  713. 

(7)  Osman  v.  Sheaf,  3  Lev.  372. 
Coultman  v.  Senhouse,  Jones  Rep.  106. 
Tatlock  v.  Harris,  3  T,  R.  181.  See 
Tomlinson  v.  Deighfon,  1  P.  Wms. 
167. 
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Peacock  v.  Monk,  27 th  February  1750. 1  Ves.  130.  Not  deter-  Wright 
mined  on  the  Question,  but  the  dictum  of  Lord  Hardwicke.  ^^^^^^l^^^ 
Bramhall  v.  Hall,  20th  June  1764  ante  467.  and  Others. 


BRACKENBURY  against  BRACKENBURY.  Case  235. 

  26th  Nov. 

[Lib.  Reg.  1764.  A.  fo.  2L] 

°  [S.C.2Eden. 
  275.] 

Carr  Brackenbury,  having  five  younger  children^  made  One  charges 

his  will  in  17^7,  and  gave  certain  estates  to  trustees  for  200  5lo  o^oof  fo^^^ 

years,  in  trust  to  raise  10,000/.  to  be  paid  to  his  younger  portions  for  all 

sons  George  and  Edward  Brackenbury,  and  to  his  daughters  chiidren^/^'^ 

Anna  Susanna  Brackenbury.  Elizabeth  Brackenbury^  and  enumerating^ 

^         -rt  ruTi-V      i      them.  Having 

Grace  Brackenbury  :  viz.  to  his  sons  at  21,  and  to  his  daugh-  four  children 
ters  at  21  or  marriage,  for  their  portions.    He  gave  all  his  JJJa^in^the 
other  estates  to  his  eldest  son  in  fee,  and  made  him  residuary  will,  he  char- 

1  ges  his  estate, 

legatee.  by  codicil,  with 

a  further  sum  for  such  newborn  children.  The  estate  not  producing  above  8,000/,  all  the 
younger  children  were  decreed  to  take  equally.  (1) 

He  afterwards  had  four  more  younger  children,  the  plain- 
tiffs :  and  by  a  codicil  in  September  1762,  reciting  that  he 
had  charged  the  before-mentioned  estates  with  the  payment 
of  10,000/.  for  his  younger  children  George,  Ediuard,  Anna 
Susanna,  Elizabeth,  and  Grace ;  and  taking  notice,  that  his 
family  was  increased  since  the  making  of  his  will,  he  charged 
his  said  estates  with  a  further  sum,  viz,  with  the  greatest 
advanced  price  that  could  be  made  thereof,  for  the  portions 
of  the  plaintiffs,  naming  them,  to  be  paid  at  such  time  and  in  [  475  ] 
such  manner,  and  subject  to  such  conditions  and  limitations, 
as  by  his  will  he  had  directed  for  payment  of  the  portions  of 
his  then  younger  children.  The  estate  was  about  354/. 
a-year,  and  not  worth  more  than  8,000/. 


(1)  ^GeBonvcrs -v.  Mamiing^^livo.  note  to  Stanlcij  v.  Slaiilcjj,  16  Vcs. 

C.  C.  18.  S.C.  1  Cox,  203.  Ph/pps  \.  491.  by   Mr.'  Ilovoiulon.     Scott  v. 

Lord  Mulgrave,  3  Ves.  613.  Stebbing  Fcnmmlhcl,  1  Cox.  79.  Gavvci)  v.  Uib- 

V.  VValkey,  2  Bro.  C.  C.  85.    Tomkins  bcrt,  19  Ves.  125. 
V.  Tomkins^  cited  19  Ves.  126.  and  in 
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\Milner  v. 
Milner.'} 

C  476  ] 


Bill  by  plaintiffs^  to  establish  the  will  and  codicil,  and  to 
have  the  estate  sold  for  the  equal  benefit  of  all  the  younger 
children. 

It  was  argued  by  Mr.  Yorke  and  Mr.  Hoskins  for  the 
plaintiffs.  That  the  will  and  codicil  are  to  be  taken  together, 
and  a  construction  made  upon  both  as  one  instrument. 

That  the  testator's  intention  was  to  provide  for  the  plain- 
tiffs, who  were  born  after  the  will,  as  well  as  for  the  other 
younger  children,  who  were  born  before. 

That  he  was  mistaken  in  the  value  of  this  estate  he  appre- 
hended it  was  worth  more  than  10,000/. 

If  he  had  been  asked,  Whether  he  meant  that  the  one  set 
of  younger  children  should  be  paid  their  portions  before  the 
other,  he  would  have  answered  No  3  that  all  should  partake 
of  the  fund  equally. 

That  if  the  younger  children  who  were  born  before  the 
will  are  to  be  first  paid,  the  other  younger  children  will  not 
have  a  shilling.  That  Courts  of  Equity  will  not  only  construe 
words  of  a  will  according  to  the  natural  intention  of  the  tes- 
tator, but  will  transpose  words,  and  give  effect  to  the  inten- 
tion even  contrary  to  the  words. 

In  Uvedale  v.  Halfpenny^  (2)  they  transposed  the  term 
providing  for  younger  children,  which  stood  after  the  limita- 
tions to  the  issue  male,  and  placed  it  before  them. 

In  Milner  v.  Milner,  (3)  July  1/48,  the  Court  gave  effect 
to  the  intention  contrary  to  the  words. 

Sir  William  Milner,  on  his  marriage  made  a  settlement, 
providing  {inter  alia),  in  case  of  an  only  daughter,  5,000/. 
for  her  portion ;  and  if  more  daughters,  then  6,000/.  There 
was  issue  a  son  and  daughter.  Sir  William  made  his  will, 
and  gave  her  3,500/.  which  in  his  will  he  computed,  with 
5,000/.  settled  on  her,  and  500/.  which  she  was  intitled  to 
under  the  will  of  her  grandfather,  made  together  10,000/. 

The  question  was.  Whether  the  3,500/.  ought  not  to  be 
construed  4,500/.  it  being  clearly  a  mistake  of  the  sum  ? 

Lord  Hardwickb,  Chancellor,  after  having  had  the  case 
argued  a  second  time,  and  taken  time  for  consideration,  held, 
That  it  was  the  plain  intention  of  Sir  William  that  his  daugh- 
ter should  have  a  portion  of  10,000/.  though  he  had  failed  in 
expressing  his  intention  through  a  mistake.    If  he  had  begun 


(2)  2  P.  Wms.  X51. 


(3)  1  Yes,  106,  S.  G.  5  Hill's  MSS.  287. 
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the  devise  by  declaring  his  intention  of  giving  her  10^000/.  Brackex- 
and  then  descended  to  particulars,  there  could  not  have  been  bury 
much  difficulty  5  but  his  having  begun  with  the  particulars, 
afforded  an  argument,  that  the  mistake  v^as  in  the  conclusion 
and  not  in  the  premises. 

But  his  Lordship  said,  that  the  whole  of  the  will  was  to 
be  taken  together ;  and  decreed  4,500/.  to  be  paid,  contrary  to 
the  words  of  the  will. 

On  the  other  side  it  was  argued  by  Mr.  Sewell  only.  That 
the  intention  must  be  collected  from  the  words  made  use  of. 
That  they  strongly  import,  that  the  younger  children  born 
after  the  will  are  to  be  provided  for  out  of  the  estate  after  the 
10,000/.  is  raised.  A  further  sum  is  charged  upon  the  estate 
for  them  to  be  paid  in  such  manner  as  the  10,000/.  is  to  be 
paid  to  the  other  younger  children  under  the  will.  That 
they  are  in  the  nature  of  residuary  legatees,  and  take  what  is 
left  after  payment  of  the  other  legacies. 

That  there  can  be  no  doubt,  but  the  testator  would  have 
provided  otherwise  if  he  had  foreseen  the  event ;  but  the 
Court  must  judge  from  what  he  has  done,  not  what  he  would 
have  done. 

Lord  NoRTHiNGTON,  Chancellor :  [  477  ] 

This  is  a  question  of  intention  arising  out  of  the  will  and 
codicil.  In  cases  of  this  kind,  it  is  absolutely  necessary  to 
take  into  consideration  the  subject-matter,  and  the  relative 
situation  of  the  parties. 

Though  the  will  and  codicil  are  very  inaccurate ;  yet,  [The  subject 
taking  these  circumstances  into  consideration,  I  have  not  the  Scv?s7a^id  the 
least  doubt  but  that  he  intended,  at  the  time  of  making  his  relative  si- 
will,  not  to  give  legacies  to  his  younger  children  with  par-  devisees  to  the 
tiality,  but  to  discharge  his  parental  duty  by  giving  all  of  g^^iJ.'^.J.'^inTh'c 
them  portions  ;  and  therefore,  though  he  enumerates  his  construction 
sons  and  daughters  by  name,  yet  he  describes  them  as  all  his  " 
younger  children :  and  it  is  the  same  as  if  he  had  said,  "  I 
"  mean  to  give  portions  to  all  my  younger  children,  share 

and  share  alike.' ' 

If  he  had  died  without  making  a  codicil,  it  would  not  have 
exceeded  the  latitude  of  jurisdiction  which  this\  Court  has 
taken  to  construe  wills  according  to  the  spirit  of  them ;  and 


(4)  As  to  tlie  cases  where  the  court    Lord  Inchiquin  v.  French^  ante  -10  and 
will  look  into  the  circumstances  of  the    notes  there, 
testator,  to  determine  his  intention.  See 
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Bracken-  none  but  one  superior  Court  can  convince  me  of  my  error  in 

BURY^  such  a  construction. 
Bracken-       Courts  of  Equity  construe  wills  liberally,  and  do  not 

BURY.  shackle  themselves  vrith  little  narrovi^  constructions. 

[Courts  of  equity  construe  wills  liberally.(5)] 

The  codicil  enumerates  the  second  set  of  younger  children 
in  the  same  manner  as  he  did  the  first  set  in  the  vrill,  and 
incorporates  them  into  his  will. 

He  likewise  meant  to  augment  the  quantum.  After 
taking  notice  of  the  portions  given  by  his  will  to  his  then 
younger  children,  and  that  his  family  was  increased,  he 
charges  the  estate  with  a  further  sum ;  for  whom  ?  for  his 
family;  all  his  younger  children. 

Argued  to  be  a  distinct  sum  for  the  four  children.  The 
evidence  has  proved,  that  the  estate  is  but  345/.  a-year,  and 
not  worth  10,000Z.  Suppose  the  estate  had  been  worth 
30,000/. ;  then  the  argument  would  be  as  strong  on  the  other 
side. 

r  478  1  '^^^  plain  way  to  construe  it  is  to  say.  That  as  he  had 
before  given  10,000/.  for  his  then  younger  children,  he 
now  gives  a  larger  sum,  because  his  younger  children  are 
more. 

He  meant  to  let  the  four  younger  children  share  with  the 
others,  both  in  the  original  and  additional  fund. 

(5)  See  LethuUar  v.  Tracy ^  ante  206.  Austen  v.  Taylor  ante  377.  and  the 
cases  in  the  notes  there. 
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BODENS  against  WATSON. 
[Lib.  Reg.  3764.  A.  fo.  39.] 


This  cause  came  on  again  after  the  Master's  report. 

Bequest  of  personal  estate  to  k.  for  life,  and  if  he  has  no  heirs  then  over ;  the  bequest  over 
is  too  remote  and  therefore  void.(l)] 

Lord  Chancellor^  after  argument  at  Bar : 

I  have  laid  it  down  as  a  principle,  That  in  questions  of 

this  sort,  the  whole  will  must  be  taken  together,  and  from 

thence  a  judgment  formed  of  the  testator's  intention. 

If  I  was  to  determine  the  limitation  over  to  be  good,  J 

should  destroy  the  principal  intention  of  the  testatrix,  which 

was,  that  George  Bodens  and  his  issue  should  take  before 

Mrs.  Watson, 

I  cannot  imply  a  gift  to  the  issue  as  purchasers,  for  such 
an  implication  must  be  necessary,  which  is  not  the  case 
here.  The  word  heirs'''  must  mean  heirs  of  the  body  ;  and 
the  testatrix  certainly  intended,  not  only  that  George  Bodens, 
but  also  his  issue,  should  take  preferably  to  Mrs.  JVatson  ; 
and  that  can  only  be  by  transmissibility,  for  they  cannot  take 
as  purchasers. 

It  is  the  same  as  if  given  to  him  for  life,  and  to  the  heirs  of 
his  body,  and  if  no  such  heirs,  then  over.  The  failure  of 
heirs  is  not  confined  to  a  particular  time,  but  is  general. 

Decree  the  residue  of  the  money  to  be  paid  to  plaintiff. 

(1)  See  Butierfield  v.  Butter/ield,  1  and  cases  in  note  there.  Bariozo  v.  S\d- 

Ves.sen.  133,  157.   Weakley  v.  Jliii^g^  ler^  17  Ves.  483.  Lyon  v.  Mitchell.,  I 

7  T.  R.  322.    Chamberlain  v.  Jucob^  Madd.  467.  Kinch  v.  Ward,  2  S.  &  S. 

ante  72.    Saltein  v.  Saltein,  2  Atk.  415.  Fearne  Cont.  Rem.  486.  Miirth- 

376.  Clare  v.  Clare,  Ca.  T.  Talb.  21.  zmitcv.  Jenkinson^  2  B.  &  C.  358. 
Atkinson  v.  Hutchinson^  3  P.  W.  262. 


Case  236. 


In  Chancery, 
Dec.  12,  1764, 

[S.  C.  2  Eden 
297. 

Ante  398,  on 
the  hearing. 
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Case  237.  LADE  against  HOLFORD. 
[S.  C.  6  Hill's 

L  42/ 3*Bun:  ^""^  ^^^^^      ^^^^      ^'^^^  August  1739,  devised  his 

110. 3  Burr.  manors,  &c.  to  certain  persons,  to  the  use  of  his  cousin  John 

if^^""      ,  ^  Jaskip  for  life  :  with  remainder  to  his  first  and  other  sons  in 

Devise  to  J^.  J.  .,1  .i 

for  life,  re-  tail  male ;  with  remainder  over  to  Ann  Nutt,  and  her  first 

firsthand  othe^  Other  sons  in  tail  male  3  with  remainder  over.  Provided, 

sons  in  tail  and  he  directs,  that  during  such  time  as  his  cousin  t/o^?z 

pi-ovisoTtharif  JcLsMp  shall  be  under  the  age  of  26  years,  and  so  often  as  and 

the  devisees  during  such  time  as  the  person  who  for  the  time  bein^ 'in 

intitled  to  the  ?  1    i            ,  • 

possession  of  case  1  had  not  otherwise  directed,  would,  by  virtue  of  this 

shall  bTsever-  ^^^^-^              limitations  herein  contained,  have  been 

ally  under  the  intitled  in  possession  to  the  said  devised  premises,  and  the 

trustee  shall  ^  estates  to  be  purchased,  or  the  trusts  thereof,  as  tenant  for 

receive  the  i^fg     his  own  riffht,  or  tenant  in  tail  male,  shall  be  severally 

rents,  and  ap-  n  c^r-  i  •       •  1  • 

ply  them  as  Under  the  age  of  26  years,  his  said  trustees,  and  their  heirs, 
diedrieaving^  executors,  administrators,  or  assigns,  shall  or  may  enter  upon 
son  under  26 ;  fhe  premises,  and  take  the  rents  and  profits,  and  apply  the 

and  held,  the  ^.  '  •         m        •    u  .1  1  * 

proviso  was  Same  m  manner  lollowing  :  1  o  reimburse  themselves  costs 
hiii?(T)  charges,  their  maintenance,  and  the  residue  in  such  man- 

ner as  the  residiuum  of  his  personal  estate  is  therein-after 
directed  to  be  applied.  And  he  then  devised  his  copyhold 
and  leasehold  to  the  same  uses  ;  and  then  gave  the  residue  of 
his  personal  estate  to  trustees,  upon  trust  to  lay  it  out  in 
land  to  be  settled  to  the  same  uses,  and  subject  to  such  pro- 
viso, limitations,  &c.  as  he  had  before  limited  his  manors, 

John  JasJiip,  having  taken  the  name  of  Lade^  according 
to  the  will  of  the  testator,  brought  a  bill,  to  have  the  trusts 
of  the  will  performed,  and  had  a  decree  for  that  purpose.  He 
afterwards  died,  leaving  his  wife  ensient  of  the  plaintiff^,  in 
whose  name  the  present  bill  was  brought,  for  the  direction  of 
the  Court;  and  on  hearing  the  cause,  a  Question  was  made. 
Whether  the  proviso  was  not  void,  as  being  repugnant  to  the 
estate  before  devised  to  the  plaintiff  in  tail  ?  And  a  case  was 


(1)  See  Duke  of  Marlborough  v.  quis  of  Hertford^  2  V.  &  B.  54.  See 
Godolphin^  1  Eden.  404.  S.  C.  5  Bro.  KingY.  Burchell,  aute,  379.  Heath  v. 
P.  C.  592,  Lord  Southampton  v.  Mar-    Heathy  2  Eden,  338. 
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made  for  the  opinion  of  the  Court  of  King's  Bench,  with  the  Lade 
following  Question  :  against 
Whether  Rose  Fuller,  the  heir  at  law  of  the  surviving  HoLFOiiDi 
trustee/did  upon  the  birth  of  the  plain  til?  take  any,  and  what, 
estate  in  the  premises  ? 

The  Court  of  King's  Bench,  after  hearing  -it  argued  twice, 
made  the  following  Certificate  : 

"  We  have  heard  Counsel  upon  the  Case  referred  to  u&, 
"  and  are  of  opinion.  That  Rose  Fuller^  the  heir  at  law  of 
the  surviving  trustee,  did  not  take  any  estate  in  the  pre- 
"  mises  devised,  by  virtue  of  the  proviso  in  the  will  of  Sir 
John  Lade, 

17th  June  1763.  "  Mansfield, 

"  T.  Denison, 

"  J.  E.  WlLMOTo" 


PHILPOT  against  HOARE  and  ROBERTSON.         Case  238. 

In  Chancery,. 

  18th  Nov. 

[No  Entry.]  [S.  C.2Atk. 
  219. 

Coxe's  MSS. 

The  plaintiff,  by  indenture  of  the  9th  December  1738,  leased  c^vfn/nt  by'' 
two  farms,  called  Brockldll  and  Grubbs,  to          JFard,  for  lessee,  not  to 

assign  without 

license,  does  not  bind  the  assignee  of  the  lessee  under  a  commission  of  bankruptcy,  ii^  case  he 
makes  a  fair  assignment. (1)  In  this  case  the  assignment  was  fraudulent ;  and  held"  the  assignee 
under  the  commission  continued  liable  to  the  rent  after  he  had  c;ssigncd.(2) 


(1)  Goring  v.  Warnei^^  2  Rq.  Ca. 
Abr.  100.  7  Vin.  Abr.  85.  Doc  d.  Cru- 
soe V.  Bugby^  3  W  ils.  237.  Doe  v.  Be- 
van^  3  M.  &  S.  353.  Onslozo  v.  Corric^ 
2  Madd.  341.  343.  12  Ves.  183. 
WeatheralL  v.  Geering^  12  Ves.  183. 
See  in  Roe  v.  Galliers^  2  T.  R.  139. 
Eden,  B.  L.  229.  Doe  v.  Clarke,  8 
East.  185.  See  Brum  well  v.  Macpher- 
son,  14  Ves.  173.  J  Villeins  v.  Fri/,  1 
Merriv.  244.  Doe  deni.  Mitddnson  v. 
Carter^  8  T.  11.  57.  See  Mr.  Sander's 
note  to  this  case,  2  Atk.  219. 

(2)  And  an  assignment  of  the  lease, 
by  the  assignees  to  an  insolvent  person, 


for  the  purpose  of  exonerating  them- 
selves from  future  claims  for  rent,  is  not 
such  a  fraudulent  assignment  as  ^vill 
render  it  invalid.  Onsloio  v.  Corric,  2 
IMadd.  330.  and  see  that  case  distin- 
guished from  the  present,  ib.  p.  3 13. 
See  Tajjlqr  v.  ^7//////,  1  lk)s.  &  Pull.  21. 
Valliaiit  V.  Dondomcde^  2  Atk.  510. 
Le  Kcux  V.  Nash,  2  Str.  1221.  Pitcher 
V.  Tovej/,  Cartli.  177.  S.  C.  1  Salk  81. 
2  Vent.  228.  Chancellor  v.  Poolcy 
Dou-1.735.  Odcllx.  3  Campb. 

394.  And  the  49  Ceo.  3.  c.  121.  s. 
19.  made  no  dillVrence  in  tliis  respect. 
Sec  Onsloio  V.  CorriC)  ub.  sup. 
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Philpot    a  term  of  years,  at  141/.  a-year  rent,  in  which  were  inserted 
^g^inst^  the  usual  and  proper  covenants  on  the  part  of  the  tenant  5 
Robertson  executors  or  administrators,  should  not 

assign  the  lease,  or  any  part  of  the  premises,  without  the 
consent  of  the  plaintiff  in  writing.  JVard  entered,  and  after- 
wards became  a  bankrupt.  A  commission  issued,  and  the 
defendant  Mrs.  Hoare  was  chosen  assignee  ;  and  the  bank- 
rupt's estate  and  effects  were  all  assigned  to  her.  Mrs, 
Hoare  occupied  the  farms ;  and  there  being  half  a  year's  rent 
due  at  Michaelmas  1739,  the  plaintiff  brought  an  action 
against  her  for  it,  to  which  she  pleaded  a  false  plea  of  an  as- 
signment to  one  Meddlicot,  but  afterwards  submitted  to  pay 
the  rent.  - 

Bill  by  the  plaintiff,  to  compel  the  defendant  Hoare  to  pay 
the  arrears  and  growing  payments,  and  to  make  satisfaction 
for  breach  of  covenants. 
[        1       After  the  bill  filed,  Mrs.  Hoare  paid  the  half  yearns  rent, 
by^he  kssor"^  ^^^^  costs  of  suit ;  and  after  having  twice  advertised  the 
rent  and^J  ^'  stock  to  be  sold,  disposed  of  the  goods  ;  and 

faction  for  on  the  25th  March  1739,  in  consideration  of  5^.  assigned  the 
covenants^^  lease  to  the  defendant  Robertson,  who  was  an  insolvent 
held  that  person.  There  being  another  half  year's  rent  due  at  Lady-day 
covenant  ^must  ^740,  a  supplemental  bill  was  filed  in  the  May  following,  for  the 
be  tried  upon   game  purpose  as  the  original  bill,  and  also  to  set  aside  the 

a  quantum  dam-  .  to   t  mi 

'Hi/icatus.(j6)'\  the  assignment  to  JRo5er^soy^.  Ihere  was  strong  proof  of 
Robertson's  insolvency ;  that  the  farms  had  been  neglected 
and  plundered;  that  he  had  no  stock  upon  the  farms,  nor 
furniture  in  the  house ;  that  he  was  seldom  at  the  farms  : 
and  some  declarations  of  Robertson's  that  he  was  only  agent 
for  Mrs.  Hoare,  and  was  to  be  indemnified  by  her. 
Two  Questions  were  made  in  this  cause  : 
1st,  Whether  Mrs.  Hoare,  as  assignee  of  the  bankrupt,  was 
bound  by  the  covenant  in  the  lease,  not  to  assign  without  the 
consent  of  the  plaintiff ;  and  that  the  assignment  to  Robertson 
without  his  consent  is  consequently  void  ? 

2d,  Supposing  her  not  bound  by  that  covenant.  Whether 
the  assignment  to  Robertson  is  a  fair  or  a  fraudulent  assign- 
ment ? 

It  was  argued  upon  the  1st  Question,  That  a  Court  of 


(3)  See  Errington  v.  Aynesley^  2  Nash^  3  Atk.  512.  1  Ves.  12.  Sec  Ray' 
Bro.  C.  C.  34 J.   City  of  London  v.    /^er  v.  ,S'ifo??i?3  2  Eden  328. 
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Equity  will  in  many  instances  decree  a  performance  in  specie^  Philpot 
on  covenants  which  bind  the  interest  of  the  land,  and  not  against 
leave  the  party  to  a  remedy  at  law  by  way  of  damage.    As  j^q^^^^^qj^ 
suppose  a  lease  of  a  house,  and  the  lessor,  for  the  benefit  of 
himself  and  his  other  tenants  next  adjoining,  should  take  a 
covenant  from  the  lessee_,  not  to  assign  to  a  person  using  a 
particular  trade,  which  might  be  a  nuisance  to  the  neighbours ; 
the  lessee  becomes  bankrupt :  this  Court  will  enjoin  the 
assignee  of  the  bankrupt  not  to  assign  to  such  person,  it 
being  against  the  terms  of  the  lease.    That  the  covenant  in 
this  lease  does  not  take  away  the  power  of  assignment,  but 
only  prevents  the  lessee,  or  those  claiming  under  him,  from 
delivering  up  the  estate  to  an  unfit  person_,  whom  the  lessor 
does  not  approve. 

That  there  is  greater  reason  for  a  Court  of  Equity  to  inter-  [  482  ] 
pose  in  this  case,  because  the  plaintiff  could  not  by  any 
means  prevent  the  lease  from  vesting  in  Mrs.  Hoare,  if  she 
required  it.  That  the  estate  of  the  bankrupt  does,  upon  the 
assignment  of  the  Commissioners,  vest  in  the  assignee  by 
operation  of  law,  and  the  lessor  cannot  therefore  enter  for  a 
forfeiture  on  such  assignment.  This  distinction  between  an 
assignment  in  law,  and  an  assignment  by  act  of  the  party,  is 
strongly  laid  down  in  the  case  of  Perry  v.  Hulbert,  Dy.  41, 
where  it  was  held,  that  the  devise  of  a  term  was  a  forfeiture 
of  such  a  covenant ;  and  said,  it  was  clear  that  if  the  term 
had  descended  to  the  executor  it  had  been  no  forfeiture.  It 
was  also  argued,  That  Mrs.  Iloare  might  take  a  general 
assignment  with  the  consent  of  the  Commissioners,  with  an 
exception  of  this  term,  in  which  case  the  legal  interest  had 
been  left  in  the  bankrupt,  and  Mrs.  Hoare  would  not  have 
been  liable  to  the  covenants  in  the  lease ;  for  nothing  vests 
till  the  assignment  from  the  Commissioners  ;  and  till  that  is 
made,  the  legal  estate  remains  unaltered.  In  the  present 
case,  Mrs.  Hoare  has  elected  to  take  the  term,  has  entered 
upon  and  taken  the  profits  of  the  premises  ;  and  as  she  has 
elected  to  take  the  benefit  of  the  estate,  she  ought  to  hold  it 
under  the  terms  of  the  lease.  If  this  practice  were  allowed, 
it  would  introduce  the  greatest  inconveniences  and  frauds, 
as  tenants,  by  dealing  in  other  matters  besides  their  proper 
business,  become  liable  to  the  bankrupt  laws ;  and  if  tlieir 
assignees  arc  allowed  to  assign  at  pleasure,  notwithstanding 
such  covenants,  landlords  may  be  put  to  the  necessity,  and  a 
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Pkilpot 
against 
Ho  ARE  and 
Robertson. 


[  483  ] 


new  expence^  to  buy  up  their  own  leases  in  order  to  regain 
possession  of  their  estates. 
To  second  Question  : 

It  is  not  to  be  disputed  in  a  Court  of  Equity,  that  such  an 


assignee, 


notwithstanding 


such 


her  assignment 


over,  IS  at 


least  liable  to  answer  for  the  rent,  and  breach  of  covenants, 
during  her  own  occupation,  though  she  is  discharged  at  law. 
That  there  are  several  precedents  in  this  Court  of  that  kind, 
appears  by  the  case  of  Treach  v.  Cokey  1  Vern.  165.  Assignee 
of  a  lease  rendering  rent  assigns  over.  Bill  brouglit  to  ac- 
count for  the  rent  for  such  time  as  he  enjoyed  the  estate, 
though  the  privity  was  destroyed  in  law ;  and  it  was  urged, 
that  there  were  twenty  precedents  of  the  kind.  That  in  the 
present  case  there  was  half  a  year's  rent  due  at  the  time  of 
the  assignment;  but  where  a  person  fraudulently  assigns 
over,  he  ought  to  be  not  only  liable  to  perform  the  covenants 
in  the  lease  during  his  own  occupation,  but  to  answer  the 
growing  rents,  and  breaches  of  covenant  done  by  his  assignee ; 
if  it  were  otherwise,  a  person  might  avail  himself  of  a  fraudu- 
lent act,  which  is  the  subversion  of  justice;  and  it  is  the 
great  care  of  this  Court  to  prevent  frauds  of  all  kinds.  That 
the  defendant  Hoare  intended,  by  the  assigning  the  premises 
to  Robertson^  to  prevent  the  plaintiff  from  having  any  benefit 
of  the  lease,  fully  appears. 

On  the  other  side  it  was  argued  upon  the  first  Question, 
That  there  being  no  express  words  in  the  covenant  to  affect 
the  defendant  Hoare,  and  it  not  being  a  covenant  that  runs 
with  the  land,  she  is  not  bound  by  it.  To  the  second  Ques- 
tion, The  defendant  Hoare  being  concerned  no  otherwise 
than  as  assignee  under  a  commission  of  bankruptcy,  and  con- 
sequently a  trustee,  had  no  other  remedy  to  discliarge  herself 
but  by  assigning.  That  an  assignment  to  an  improper  person 
is  no  proof  of  a  fraud,  especially  in  an  assignee,  who  is 
chargeable  only  in  privity  of  estate.  That  the  plaintiff  might 
have  entered  for  non-payment  of  rent,  which  he  did  not ; 
shall  he  then  oblige  the  defendant  to  hold  where  there  is  no 
privity  of  contract,  and  especially  as  she  has  not  a  sufficiency 
out  of  the  bankrupt's  estate  ?  The  assignment  being  made 
the  day  before  the  rent  became  due,  is  no  evidence  of  fraud  ; 
for  there  were  no  profits  of  the  land  between  Michaelmas 
and  Lady-day.  That  there  is  no  evidence  that  Robertson 
was  a  trustee  for  Hoare. 
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Lord  Hardwicke^  Chancellor-.  PiiiLPor 
This  case  is  of  great  consequence  to  landlords  who  make  against 
leases  of  farms,  in  respect  of  the  security  they  ought  to  Hoare  and 
have,  and  especially  as  to  farms  near  London;  and  if  these  ^^^^e^^^o-^- 
contrivances  should  prevail,  landlords  v^^ould  not  be  safe.  Te- 
nants nigh  London  frequently  run  into  trade,  and  become 
bankrupts,  and  no  covenants  taken  by  landlords  can  make 
them  secure.  (4)  There  are  proper  covenants  in  this  lease  for 
managing  the  land  and  a  covenant  that  the  lessee,  his  exe-  [  484  j 
cutors  or  administraiors,  should  not  assign.  There  is  no 
proof  that  the  lease  vras  not  a  reasonable  lease.  The  tenant, 
in  August  1739^  became  bankrupt,  and  the  Commissioners 
made  a  general  assignment  of  his  effects.  It  has  been  said, 
that  the  commissioners  need  not  to  have  assigned,  nor  the 
assignee  under  the  commission  bound  to  accept  such  lease  : 
but  I  lay  no  stress  upon  this ;  after  the  commissioners  had 
assigned,  Mrs.  Hoare  enters,  not  only  to  take  the  crop,  but 
advertises  the  lease  to  be  sold.  There  is  no  proof  that  there 
have  been  no  bidders,  nor  of  application  that  the  lease  should 
be  sold  before  the  commissioners.  Mrs.  Hoare  having  dis- 
posed of  the  stock  of  the  farm,  neglected  to  occupy  under 
the  covenants  in  the  lease.  An  action  was  brought  for  the 
Michaelmas  rent.  Hoare  pleaded  a  sham  assignment,  and  af- 
terwards submits.  Still  continues  possession  to  the  24th 
March  1739,  and  then  assigns  to  Robertson  and  the  date 
of  the  assignment  is  wrote  upon  a  razure.  The  defendant 
Hoare  would  have  it  supposed,  that  Robertson  was  to  take 
the  lease  charged  with  the  arrears  of  rent :  and  insists,  that 
she  is  chargeable  only  during  the  privity  of  her  estate.  As 
to  arrears  of  rent  for  the  half-year  due  at  Lady-day  1740,  I 
am  clear  of  opinion,  that  the  plaintiff  has  a  remedy  for  them 
in  this  Court.  It  was  said,  she  made  no  profits  during  this 
half-year ;  but  the  farms  consist  of  arable  and  pasture,  and 
it  appears  she  has  taken  the  profits.  Case  in  1  Vern.  165. 
is  a  proper  authority.  She  is  to  answer  the  half-year's  rent, 
and  not  to  account  for  the  profits.  As  for  the  subsequent 
profits  to  this  time,  and  for  the  time  to  come,  it  has  been 
insisted  by  the  plaintiff,  that  the  covenant  not  to  assign 


(4)  But  to  avoid  the  consequences  of  the  bankruptcy  of  the  tenant.  IXoc  v. 
biuikruptcy  a  landlord  may  niiike  a  pro-  GalUcrs^  2  T.  11.  133.  Church  v. 
viso  that  the  lease  sluvli  di  tennine  upon    Broic/i,  15  Vts.  t2G8. 
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Philpot  bound  Mrs.  Hoare,  or  if  it  did  not^  that  her  assignment 
jj^l"^^^*^  ^  ^j^g  fraudulent.  I  am  of  opinion,  that  the  covenant  not  to 
Robertson  ^^^W^  ^^^^  hmd.  her  at  law,  for  the  meaning  of  the  co- 
venant was  to  restrain  the  lessee  from  assigning  over  and  in 
general  it  would  be  a  hard  case,  to  prevent  assignees  of  a 
bankrupt  from  assigning;  but  it  is  otherwise  in  the  case  of  a 
fraudulent  assignment.  In  this  case  the  fraud  does  appear 
by  the  plaintiff's  proofs,  and  from  the  defect  of  proof  on  the 
part  of  the  defendants;  which  last  must  be  taken  into  con- 
sideration. If  it  had  been  proved,  that  the  rent  reserved 
had  been  too  great,  or  that  Mrs.  Hoare  had  offered  to  sur- 
[  485  ]  render  the  lease  to  the  landlord,  it  would  have  gone  a  great 
way  with  me.  It  has  been  said,  that  the  lessor  might  have 
re-entered,  but  then  he  must  have  lost  part  of  his  rent,  nor 
could  have  been  secure^  but  that  Mrs.  Hoare  would  have 
come  and  asked  in  this  Court,  that  she  might  hold  on  paying 
the  arrears.  Instead  of  doing  as  she  ought,  she  assigned; 
to  an  insolvent  person.  Thomas  Robertson  is  styled  of  Lin- 
eohishirey  in  the  assigment ;  he  was  only  a  lodger  in  West- 
minster, How  is  this  assignment  proved  ?  No  proof  of  any 
treaty,  nor  that  the  assignment  was  ever  delivered  to  Robert- 
son, The  manner  of  his  managing  the  farm  is  further  evi- 
dence of  fraud.  I  refer  to  the  proofs,  how  he  has  acted ; 
not  like  one  who  meant  to  occupy,  but  as  agent  for  Mrs. 
Hoare,  by  coming  down  a  night  or  two  at  a  time.  Add  to 
this  his  declarations,  which  are  plain  evidence  against  him- 
self. Upon  the  whole,  I  am  of  opinion,  that  Mrs.  Hoare 
is  liable  to  answer  the  rent  to  this  time.  As  to  the  breaches 
of  covenant^  they  must  be  tried  upon  a  quantum  damniji- 
catus. 
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ERRINGTON  against  Dr.  HOWARD  and  Others.        Case  239. 


[Lib.  Reg.  1767.  A.  fo.  472.]  2UUuly  1757. 

By  an  act  of  parliament^  the  Rector  of  St,  George's,  South-  Rector  intitied 
wark,  is  intitied  to  a  stipend  of  125/.  a-year,  in  lieu  of  tithes,  stipTndTifeu 
to  be  collected  by  a  pound  rate,  not  exceeding  bd.  in  the  o/  tithes,  as- 
pound,  on  the  occupiers  of  all  lands,  houses,  &c.  except  of  of^mortga^gl^^ 
the  Rector,  within  the  parish.    The  assessment  to  be  made,  Afterwards  a 

^  ^  ,  creditor  of  the 

and  the  collectors  to  be  appointed,  at  a  meeting  of  the  inha-  Rector  obtains 
bitants  annually,  on  the  Tuesday  in  Easter  Week,  or  within  i^^the  regular ' 

20  days  after.  course,  seques- 

tration of  the 
stipend.    Held  the  mortgagee  should  be  preferred. 

Defendant  Dr.  Howard,  being  Rector,  and  having  bor-  pvithoutpre- 
rowed  several  sums  of  money  of  the  plaintiff,  to  the  amount  ieceived  by  ™^ 
of  870/.  gave  him  a  bond  for  230/.  part  of  it    and  for  the  re-  j^^f I^Tefor^eTc 
mainder,  being  640/.  by  indenture  3d  May  1750,  assigned  had  notice  of 
the  stipend  to  the  plaintiff  for  99  years,  if  Hoivard  should  so  |i^'J^^^ortgage. 
long  live,  upon  trust,  after  deducting  the  charges  of  receiving 
the  same,  &c.  to  retain  to  himself  a  clear  annuity  of  80/.  then 
to  pay  the  taxes  and  dues  chargeable  on  the  stipend,  and  to 
pay  the  surplus  to  Howard,    The  plaintiff  having  afterwards     [  486  ] 


(1)  Where  a  creditor  of  a  clergy  man 
has  obtained  a  sequestration,  he  is  in  the 
same  state  as  any  other  creditor  who 
has  taken  out  execution,  and  therefore 
cannot  hold  property  against  an  estate 
created  prior  to  his  debt.  White  v. 
The  Bishop  of  Peterborough^  3  Swanst. 
118.  Silver  \.  Bishop  of  ISforxtoich^  ib. 
112.  in  note;  and  the  Court  will,  in 
such  cases,  appoint  a  receiver  on  the 
application  of  the  person  entitled  to  the 
prior  estate.  See  the  above  cases,  when 
a  first  creditor  has  possession  under  a 
sequestration  ;  a  second  creditor,  who 
has  also  obtained  sequestration,  is  en- 
titled to  an  account  against  him,  and  to 
the  surplus  after  payment  of  the  first 
creditor's  demand.  Coddringtonv.  Wcl- 


ley^  2  Swanst.  175.  It  seems  to  have 
been  questioned,  whether  an  annuity 
charged  upon  an  ecclesiastical  benefice, 
is  not  within  the  provisions  of  13  Eliz. 
c.  20.  which  declares  "  all  chargings  of 
benefices,  with  any  pension,"  &c.  void. 
See  Doe  v.  Mcares.  Cowp.  129.  Doc 
v.  Barber,  2T.  R.  749.  Mony  v.  Leake 
8  ib.  411.  Doe  v.  Somcrvillc,  6  B.  & 
C.  127.  The  statute  13  Kliz.  was  en- 
tirely repealed  by  43  Goo.  3.  c.  8  4. 
15ut  that  statute  was  repealed  by  57 
Geo.  3.  c.  99.  by  wliichalso  part  of  stat. 
of  Klizabetli  was  rojiealed,  but  not  tlie 
clause  above  alluded  to  ;  as  to  that 
clause,  therefore,  stat.  13  of  Kliz.  is  still 
in  force. 
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^Errington  advanced  a  further  sum  of  60/.  to  Dr.  Howard,  the  premises 
Howard  indorsement  on  the  indenture  of  assignment, 

and  Others.  ^^^^^  April  \7^\,  charged  with  the  further  annuity  of 
20/.  to  the  plaintiff.  The  annuity  being  in  arrear,  the  plain- 
tiff gave  notice  to  the  collectors,  on  16th  April  1/54,  of  the 
assignment  and  indorsement. 

In  1752,  Howard  became  indebted  to  Ann  Patrick,  for 
which  he  gave  her  a  bond,  and  warrant  of  attorney  to  confess 
judgment. 

In  1753,  judgment  was  entered  upon  the  warrant  of  attor- 
ney, a  fieri  facias  was  taken  out,  and  afterwards  2i  fieri  facias 
de  bonis  ecclesiasticis,  and  a  sequestration  of  the  stipend  was 
granted  for  payment  of  the  debt. 

Afterwards  sequestrations  were  obtained  by  defendants 
Lyddon  and  Bensons,  in  1755. 

Bill  by  plaintiff,  to  be  paid  the  arrears  and  growing  pay- 
ments of  the  annuities  ;  and  that  the  Bishop  and  the  defend- 
ants, the  judgment  creditors,  may  be  restrained  from  grant- 
ing, or  proceeding  under  any  sequestration  of  the  stipend  for 
the  benefit  of  the  judgment  creditors. 

It  appeared  that  Howard,  in  1755,  subsequent  to  the  judg- 
ment obtained  by  the  defendants,  confessed  a  judgment  to  the 
plaintiff  for  1,200/.  and  63^.  costs  ;  and  that  the  plaintiff  filed 
fieri  facias  with  the  Bishop^'s  secretary,  and  also  entered  into 
an  agreement  in  writing  with  Howard,  that  if  he  would  do 
all  in  his  power  that  plaintiff  might  be  the  next  sequestrator 
after  Patrick,  the  plaintiff  would  accept  600/.  in  full  of  all 
demands. 

After  argument  at  Bar,  Sir  Thomas  Clarke,  Master  of 
the  Rolls,  declared.  That  the  plaintiff  was  intitled  to  receive 
satisfaction  for  the  arrears  and  growing  payments  of  his  an- 
nuities of  80/.  and  20/.  prior  to  Patrick,  Lyddon,  and  Ben- 
son,  but  without  prejudice  to  the  50/.  a-year  allowed  by  the 
Ordinary  for  performing  the  cure,  and  without  prejudice  to 
[  487  ]  any  sums  of  money  received  by  Patrick  before  16th  April 
1754,  being  the  time  that  notice  was  first  given  by  the  plain- 
tiff of  his  demand ;  and  an  account  was  directed  accordingly. 
And  the  defendants,  the  judgment  creditors,  were  restrained 
from  proceeding  upon  the  sequestrations  taken  out  by  them, 
until  further  order.  The  Bishop's  costs  were  directed  to  be 
paid  by  plaintiff,  and  he  to  have  them  over  again,  together 
with  his  own  costs,  out  of  the  stipend,  and  no  costs,  as  be- 
tween plaintiff  and  the  other  defendants. 
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ELIZABETH  JACKSON , and  LETITIA  SUTTON,  De-    Case  240. 
visees  and  Executrixes   of  Dame  SARAH  HARPER, 
Plaintiffs,  against  JOSEPH  HURLOCK  and  his  Wife, 
TIMOTHY  DALLOW  and  his  Wife,  and  Others  Defend- 
ants. 

_  .  /  • 

TLib.  Reff.  1764.  A.  fo.  63.1  In'Chancery, 
^  July,  7th,  8lh, 
  and  26th  No- 
vember 1764. 

Sir  John  Hartopp  having  two  daughters,  the  defend-  [s.  c.  Edea 
ants,  Sarah  Hurlock  and  Elizabeth  Dallow,  by  will  of  9th  263.] 
July  1759,  gave  his  manors  and  estate  of  Barton  Lazors,  ^e^/isesrea/ 
in  the  county  of  Leicester,  to  J ohn  Spranger  and  his  heirs,  estates  to  cer- 
in  trust  for  Sarah  Marsh  (who  was  his  housekeeper),  for  Aft^erwards, 
life,  with  remainder  to  the  defendant  Sarah  Hurlock  for  life,      deed,  he 

•    1  ^        r>  11       conveys  it  to 

for  her  separate  use,  with  remamder  to  her  first  and  other  the  same  uses^ 

daughters  in  tail,  with  remainder  to  her  first  and  other  sons  ""^^^  ^® 

o  y  ries,  a?id  then 

in  tail,  with  remainder  to  his  other  daughter  Dallow,  and  to  new  icses. 
her  children  in  like  manner,  w^ith  remainder  to  his  own  right  ^e^ed^,  and 
heirs.  He  also  devised  his  manors  of  Brettinhy  and  Wii~  before  mar- 

11.  'mil  1-  .  riage,  he,  by 

verly^  and  his  estate  in  Trethby,  subject  to  an  annuity  to  codicil,  at- 
his  said  daughters  and  their  children,  in  the  same  manner,  ^^^^^  ^J. 
with  remainder  to  his  own  right  heirs.    He  also  devised  to  ncssess,  and 
Sarah  Marsh,  and  her  heirs  for  ever,  all  his  manors  o/Buck-  beamiexcd 
minster  and  Sewster,  suhject  tn^  and  charged  with  payment  ^p"^^^^  ^'^^ 

^  ^    '  imposes  51 

forfeiture 
upon  pcrsc 
disturbincr  his 


of  any  sum  not  exceeding  10,000/.  to  such  persons,  and  at  forfeiture 
such  times,  and  in  such  proportions,  as  he  by  a  letter,  or  "'^'"^  persons 
other  note,  memorandum,  or  writing  under  his  hand,  to  be  ^vife;and 

after  the  co' 

dicil  marries.  The  settlement  revokes  the  will,  but  the  codicil  sets  it  up  attain ;  (1)  and  the  ne^v 
uses  springing  on  the  marriage  do  not  revoke  the  codicil.  The  subsequent  marriage  is  no  revo- 
cation of  the  will.  (2)  Devise  of  lands  subject  to  and  charged  with  legacies  in  mortmain,  the 
legacies  sink  for  benefit  of  devisee,  (.i) 


(1)  As  to  the  effect  of  a  codicil  upon  a 
will  previously  revoked,  see  Gibson  v. 
Rogers^  ante  97.  See  Crosby  v.  Mac- 
dougcdy  4  Ves.  610.  Attorney-General 
V.  Ileartzi^ell,  ante  453.  Attorney- 
General  V.  Dozoning^  post.  573.  Carte 
V.  Carte,  ante  32.  See  in  Vowel  v.  Cla- 


ver,  2  Bro.  513. 

(2)  Upon  the  sub  ject  of  marriage  ope- 
rating as  a  revocation.  See  in  Sprangc 
V.  Stone^  post.  721.  and  note  there. 

(3)  See  post.  645.  Grosvcnor  t. 
If  alia  and  note  there  see  Baker  v. 
Hall,  n  Ves.  497. 
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delivered  to,  or  left  with  her,  should  appoint,  not  doubting 
or  distrusting  her  honour  or  integrity  in  the  performance  of 
his*  will  and  intention  therein.  And  he  directed,  that  all  sucli 
money  as  should  be  owing  by  him  or  her,  or  any  other,  at 
his  death,  and  also  his  legacies  therein  bequeathed,  and  writ 
with  his  own  hand  (to  the  amount  of  about  1,230/.),  should 
be  charged  on  the  said  premises,  the  inheritance  whereof  was 
devised  to  the  said  Sarah  Marsh,  and  made  the  said  Sarah 
Marsh  residuary  legatee  and  sole  executrix. 

He  afterwards,  having  an  intention  of  marrying  Sarah 
Marshy  made  a  settlement,  of  10th  October  1760,  and  con- 
veyed the  above  estates,  until  the  marriage,  to  such  uses  as 
the  same  were  before  settled  and  conveyed,  and  afterwards 
to  the  use  of  himself  and  wife,  and  issue  of  the  marriage, 
with  remainder  to  such  uses  as  he  should  by  deed  or  will 
appoint,  remainder  to  his  own  right  heirs. 

On  the  30th  October  1760,  he  made  a  codicil  to  his  will, 
attested  by  three  witnesses,  and  which  was  intituled,"  A 
"  codicil,  which  I  direct  and  desire  to  be  annexed,  and  taken 
and  considered  as  part  of  my  last  will and  then  dispo- 
ses of  certain  monies  in  the  public  funds,  which  he  recites 
to  have  discovered  since  the  making  his  will ;  and  then  di- 
rects, that  if  either  of  his  daughters,  or  their  husbands,  or 
any  other  to  whom  any  devise  or  legacy  by  his  will  should 
come,  should  disturb,  or  attempt  to  disturb  his  wife,  they 
should  forfeit  their  interest  under  the  will,  and  the  same 
should  go  to  Sarah  Hurlock. 

Upon  the  1st  November  1760,  he  wrote  a  letter,  or  me- 
morandum, directed  to  Sarah  Marsh,  whereby,  after  reciting 
the  devise  to  her  of  the  manors  of  Buckminster  and  Seivster, 
in  the  words  of  the  will,  in  pursuance  of  his  said  power, 
and  in  confidence  of  the  trust  he  reposed  in  her  by  his  said 
will,  he  declares  it  his  will  and  mind,  and  desires  her,  either  by 
sale  or  mortgage,  or  otherwise  as  to  her  should  seem  meet 
and  convenient,  to  raise  so  much  money  as  would  be  suffici- 
ent to  discharge  not  only  his  just  debts  and  legacies  be- 
queathed in  his  will,  and  charged  upon  his  said  estate,  but 
also  the  several  sums  following,  to  the  several  persons,  and 
for  the  several  uses,  in  the  manner  therein  after  mentioned. 
Then  he  gives  several  sums  to  charitable  and  superstitious 
uses,  to  the  amount  of  about  6,000/. 
Upon  the  4th  November  1760,  he  married  Sarah  Marsh  ; 
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and  on  the  15th  January  1/62  died^  leaving  Sarah  his  widow,  Jackso!^ 

and  Sarah  Hurlock  and  Elizabeth  Dallow  his  only  children  ^"^  Sutton 

J  r  •      .1  against 
and  heirs  at  law.  ^  Hurlock 

Upon  the  18th  April  1763_,  Dame  Sarah  made  her  will^  and  Others, 
and  reciting,  that  she  had  contracted  with  Lord  William 
Blanners  for  the  sale  of  Buckminster  and  Sewster^  devises 
those  estates  to  the  plaintiffs,  her  sisters,  in  trust,  to  com- 
plete the  said  contract,  or  to  sell  the  premises  to  some  other 
person ;  and  directs  that  the  purchase  money  shall  be  first 
applied  in  discharge  of  the  money  to  which  the  premises  are 
subject  by  Sir  John^s  will,  and  that  the  residue  shall  be  con- 
sidered as  part  of  her  personal  estate  j  and  made  the  plain- 
tiffs residuary  legatees  and  executrixes. 

Bill  by  plaintiffs,  to  have  Sir  John  Hartopp's  will  and  co- 
dicil, and  the  will  of  Dame  Sarah,  established,  and  directions 
for  carrying  the  trusts  into  execution ;  that  the  estates  of 
Buckminster  and  Sewster  may  be  sold,  for  payment  of  Sir 
John's  debts,  and  such  of  the  legacies  as  are  not  void  3  and 
to  have  the  residue  of  the  purchase  money  discharged  from 
the  charity  and  superstitious  legacies. 

Four  Questions  were  made : 

1st.  Whether  Sir  John's  will,  which  was  revoked  by  the 
settlement,  is  set  up  again  by  the  codicil  ? 

2d.  Whether  the  settlement,  by  the  introduction  of  a  new 
estate,  revokes  the  will  again  ? 

3d.  Whether  the  marriage  is  a  revocation  of  the  will  and 
codicil  ? 

4th.  Whether  the  charity  and  superstitious  legacies  being 
void,  they  shall  go  to  the  heirs  at  law  as  a  resulting  trust,  or 
sink  into  the  estate  for  the  benefit  of  the  devisee  ? 

For  the  plaintiffs  it  was  argued  by  Mr.  Yorke  and  Mr.     [  490  ] 
Hoskins, 

1st,  That  the  codicil  is  a  republication.  It  is  expressly 
directed  to  be  taken  as  part  of  and  annexed  to  his  will,  and 
relates  to  his  re^  estate,  by  prohibiting  the  daughters  to 
defeat  any  of  the  devises  in  his  will  to  Sarah  Marsh  and  his 
heirs :  and  it  is  attested  by  three  witnesses,  and  gives  force 
to  the  will,  so  as  to  pass  all  the  interest  in  his  estates. 

2ndly,  That  the  settlement  takes  effect  and  operation  from 
the  execution  of  it,  and  not  from  the  time  the  new  uses  arc 
introduced. 

3dly,  That  marriage  alone  is  not  a  revocation  of  a  will  of 
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Jackson  personal:  that  marriage  and  a  child  born  is  not  so  of 
and  Sutton  real. (A) 

hTlock  I>omat.  b.  3.  s.  5. 

and  Others.      Barrow  v.  Barker^  in  the  Prerogative  Court,  in  1695. 

Meredith  v.  Jenkins,  1713,  in  ditto. 

'0?/^mm  V.  0^^^mm,  1738,  in  ditto. 

Barker  v.  Pusey,  May  1749,  in  ditto. 

J" e/^-t/Z  V.  Bradyl,  before  Sir  George  Lee,  in  ditto. 

Note.  In  all  these  cases  there  was  a  child. 

Getson  v.  Well,  at  the  Cockpit,  November  17^6,  in  which 
last  case  Dr.  Hay  cited  all  the  former  as  authorities,  and 
which  were  not  denied,  that  the  birth  of  a  child,  either  in  the 
life-time  or  posthumous,  was  necessary  to  make  a  marriage 
a  revocation  of  a  will  of  personalty. 

Gray  v.  Altham,  at  the  Cockpit,  2d  June  1752.  The  tes- 
tator made  a  provision  for  children  by  settlement.  The 
Lords  held,  that  the  will  was  not  revoked  by  marriage  and 
having  children  ;  but  that  the  presumption  of  revocation  was 
repelled  by  the  provision. 

2  Show  242.  Overhery's  case,  there  cited. 
[  491  ]        That  as  to  real  estate,  there  is  no  case  vrhere  marriage 
and  having  a  child  had  been  held  a  revocation  of  a  will  of 
land,  since  the  statute  of  frauds. 

InBrown  v.  Thompson,  [l£q.  Ca.  Abr.  413.]  Lord  Keeper 
held  it  no  revocation,  upon  consideration  of  the  circumstances 
of  the  case. 

4thly,  The  estate  was  devised  to  Sarah  Marsh,  charged 
with  payment  of  the  legacies ;  and  as  they  cannot  take  place, 
she  is  intitled  to  the  estate  discharged  from  them.  This 
differs  from  the  case  of  a  devise  in  trust. 

On  the  other  side  it  was  argued^ 

1st,  That,  Sir  John  having  aquired  only  a  determinable 
fee,  the  codicil  meant  only  to  set  up  the  will  quoad  that 
interest.  That  the  contingent  fee  to  take  place  after  the 
marriage,  and  the  limitations  spent,  were  not  intended,  nor 
could  pass  by  it. 

2dly,  That  the  settlement  took  effect  upon  the  introduction 

(A)  V.  Thomson  wad.  Wife  v.  Sheppard,  6th  December  1766. 1  V.  &  B.  394  note 
(a)  from  Lib.  Reg.  &  post  561  in  margin ;  marriage  and  having  children  held  not 
a  revocation  of  a  will  made  by  a  v*^idower  who  had  children^  by  a  former  wife;> 
living  at  the  time  he  made  his  will. 
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of  the  new  uses^  which  was  not  till  the  marriage;  and  this  Jackson 
being  after  the  codicil^  operated  as  a  revocation  of  it.  and  Sutton 

Sdly,  That  it  seems  by  the  Books  to  be  taken  for  granted^  against 
that  before  the  statute  marriage  was  revocation  ot  real  as  ^^^j  Others, 
well  as  personal  estate. 

That  the  passages  cited  out  of  Justinian  do  not  apply,  but 
fall  under  a  different  consideration  ;  that  is,  the  power  of  a 
father  to  disinherit  his  son  without  a  reason,  which  the  Roman 
law  did  not  permit ;  and  therefore  are  not  authorities,  that 
the  birth  of  a  child  is  necessary  to  make  marriage  a  revocation 
of  a  will. 

That  there  are  no  determinations  with  respect  to  real 
estates  to  be  found  in  the  Books  previous  to  the  statute,  and 
very  few  since.  That  a  will  may  be  revoked  by  implication, 
is  out  of  doubt.  The  Question  upon  this  head  has  been, 
Whether  particular  acts  are  a  total  or  partial  revocation  ?  4 
C.  61.  Plow.  343.  Hale  v.  Dunot,  1  Vern.  Cro.  Jack.  9. 

Suppose  one  charges  his  estate  with  debts  and  portions,     [  492  ] 
and  afterwards  pays  them  without  taking  a  release ;  it  is  a 
revocation  of  the  devise. 

In  Lug  V.  Lug,  in  Salk  592  and  1  Lord  Raymond,  Lord 
Chief  Justice  Trilby  says.  There  being  such  an  alteration  of 
his  estate  and  circumstances,  here  was  room  and  presumptive 
evidence  to  believe  a  revocation,  and  that  the  testator  con- 
tinued not  of  the  same  mind.  There  were  children  in  that 
case,  and  therefore  it  is  not  an  authority  in  point  to  the 
present;  but  it  shews,  that  a  will  of  land  may  be  revoked  by 
implication  arising  from  marriage  and  having  children. 

Brown  v.  Thompson,  Eq.  Ca.  Abr.  431  seems  to  be  an 
authority  in  point,  that  marriage  alone  is  a  revocation  of  a 
will  of  land. 

It  was  decreed  a  revocation  at  the  Rolls  ;  and  though  Lord 
Keeper  reversed  the  decree,  he  admitted  the  principle,  but 
varied  the  decree  upon  the  particular  circumstances  of  the 
case.  The  wife  being  with  child,  was  not  taken  into  con- 
sideration :  it  could  not,  for  she  was  privernent  eiisient  ;  and 
therefore  could  not  induce  a  presumption,  that  the  testator 
did  not,  from  that  circumstance,  continue  in  the  same  niiiul. 
But  Lord  Keeper  gives  his  reasons.      -  , 

See  whether  they  will  hold. 

It  is  for  the  sake  of  the  wife  as  well  as  the  children  tliat 
the  rule  must  prevail,  A  wife  is  intitled  to  a  provision,  as 
well  as  children:  neither  have  any  thing  secure  in  the  per- 

2  Q 
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sonal ;  and  though  the  wife  is  intitled  to  dower  in  the  real, 
yet  if  it  be  trust  estate,  she  will  be  defeated  ;  and  most  of  the 
great  estates  are  in  trust.  The  act  of  marriage  annuls  the 
will :  he  has  a  wife,  and  may  have  children. 

The  reasons  of  my  Lord  Keeper  are  inconclusive  ;  for  the 
wife  might  marry  again^  and  either  give  the  estate  to  her 
second  husband,  or  to  her  children  by  him,  or,  which  is  very 
natural,  divide  it  between  the  two  sets  of  children. 

In  JBrown  v.  Thompson,  it  does  not  appear  the  wife  was 
otherwise  provided  for*  here  she  was  jointured.  Another 
circumstance  in  favour  of  a  revocation,  the  children  wiii  take  j 
in  the  other  way,  strangers  take. 

4thly,  The  right  of  the  heir  is  clear  :  if  devisee  is  not  en- 
titled, the  legacies  will  be  considered  as  so  much  of  the  es- 
tate not  disposed  of. 

Q.  Whether  disposed  of  or  not  in  the  event  ?  That  de- 
pends upon  the  construction  of  the  will  and  letter.  Nothing 
is  intended  to  be  given  to  the  devisee  but  the  residue  after 
debts  and  legacies  taken  out.  The  mode  of  expression  is  im- 
material; that  is  substantially  his  intention.  Suppose  so 
much  as  would  pay  debts  and  legacies  had  been  directed  to 
be  sold,  and  the  residue  of  the  estate  to  go  to  the  devisee ; 
there  could  be  no  doubt  the  will  is  tantamount ;  the  letter  is 
expressly  so.  The  will  devises  the  estate,  subject  and  charge- 
able not  doubting^  &c.  The  latter  words  amount  to  a  trust : 
the  letter  calls  it  a  trust,  and  directs  a  sale  or  mortgage.  Ar- 
gued, that  the  estate  is  given  charged ;  and  therefore,  what- 
ever way  discharged,  the  devisee  is  entitled  to  the  benefit  of 
it.  But  the  true  answer  is,  that  the  devisee  was  to  have  only 
the  residue.  This  is  not  like  the  case  of  portions  nnder  a 
settlement :  there  the  estate  is  intended  to  be  settled  subject 
to  a  contingent  right  to  portions ;  the  issue  are  purchasers  of 
the  estate  by  the  stipulation  of  the  parties  :  here  is  an  abso- 
lute devise  to  charities ;  the  charge  does  not  depend  upon 
the  devise  of  the  estate.  As  she  was  not  entitled  under  the 
particular  devise,  so  she  was  not  as  residuary  devisee :  she 
is  so  only  of  part  of  the  testator's  estate;  but  if  she  was  of 
the  whole,  she  could  not  take.  Distinction  between  a  lapsed 
devise  of  real  and  personal  estate  3  the  residuary  legatee 
takes  the  latter,  but  not  the  former. 

Lord  Northing  TON,  Chancellor ^  on  the  8th  November,  de- 
clared himself  very  clear  of  opinion  with  the  plaintiff  upon 
the  1st,  2d,  and  4th  Questions^  but  thought  the  3d  required 
consideration,  2 
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As  to  the  1st,  The  codicil  being  declared  to  be  part  of  Jacksox 

■the  will,  and  directed  to  be  annexed  to  it^  made  it  very   and  Sutton 

'  against 
clear.  IIurlock 

As  to  the  2d5  There  was  no  time  when  Sir  John  was  not  and  Others, 
seised  of  a  contingent  fee,  and  all  the  rights  which  he  had 
passed  by  his  will. 

The  4th  Question  was  argued  by  Counsel  on  a  mistake,  as 
if  he  intended  at  all  events  to  take  10,000/.  out  of  the  estate^ 
whereas  he  meant  the  reverse,  A  sum  not  exceeding  10,000/ 
has  put  a  charge  upon  the  estate  which  cannot  take,  place. 

The  3d  Question  is  new,  aud  shall  consider  of  it,  I  mean  [Marriage  and 
to  give  no  opinion  now;  but  1  always  understood,  that  mar-  revSie^a^wiu^^ 
riag-e  and  the  birth  of  a  child  would  revoke  a  v/ill  of  personal  of  personal 

estate  i 

estate.  There  is  no  determination,  that  marriage  simply 
would  revoke  a  will  of  personalty.  This  is  the  case  of  land. 
The  cases  cited  do  not  prove,  that  marriage  and  the  birth 
of.  a  child  will  revoke  a  will  of  realty.  In  all  laws,  a  will 
jnay  be  revoked  by  circumstances  :  captivity  did  by  the  Ro- 
manl'diW',  \\\&  jus  postliminium  restored  it,  or  rather  made 
it  considered  as  if  the  testator  had  not  been  in  captivity. 
Different  circumstances  prevail  in  different  countries.  The 
law  here  over-rides  the  will,  by  giving  dower  to  the  wife. 
Ordered  to  stand  over. 

26th  November  1764,  Lord  Chancellor  gave  his  opinion  : 

It  is  obvious,  that  the  will  was  revoked  by  the  settlement : 
that  it  has  for  several  years  been  fixed  at  law,  and  in  Lord 
Lincoln's  case  was  considered  so.  Q.  Whether  it  w^as  re-  [Before the  sta 
vived  by  the  codicil  ?  Before  the  statute,  a  declaration  would 
revive  a  will  revoked,  upon  the  reason.  If  the  will  contained 
all  his  estate,  there  was  no  need  to  revive  it  again ;  but 
a  declaration  would  be  sufficient.  The  statute  of  frauds 
requires  particular  solemnities  :  here  they  are  complied  with, 
and  the  codicil  is  declared  to  be  a  part  of  the  will.  A  dis- 
tinction was  attempted,  that  the  will  passes  one  estate,  and 
the  codicil  another.  That  is  a  distinction  without  a  dillerencc. 

The  next  Question  is,  Whether  the  marriage  revokes  the     j-  495  j 
will  and  codicil  ? 

It  would  be  dangerous  to  insist,  that  the  marriage  simply  v.  post,  5: 
revokes  a  will.  Upon  the  other  hand,  it  would  bo  as  dan- 
gerous to  say,  that  no  alteration  of  circumstances  . shall  ope- 
rate as  an  indication  of  intention  to  revoke.  If  such  a  case 
was  to  come  before  me  upon  a  legal  interest,  I  should  put  it 
into  a  proper  way  to  be  determined.    There  seems  little  rca- 


tiitc  a  (loci; 
lion  would  re- 
vive a  will  re- 
voked.] 


P II r suns  V. 
Laiioc, 
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son  to  presume  such  intention  from  the  simple  act  of  mar- 
riage; for  the  law  has  provided  for  the  wife.  There  is  no 
determination,  that  marriage  simply  is  a  revocation  of  a  will 
of  land.  But  my  opinion  is  founded  on  the  circumstances  of 
the  case.  Sir  John  Hartopp  had  made  a  settlement  on  his 
wife  and  the  children  of  the  marriage  ;  and  he  only  disposes 
of  the  reversion  subject  to  that  provision.  This  is  nothing 
inconsistent  with  the  disposition  he  had  made. 

As  to  the  last  Question,  I  am  very  clear,  that  the  void  le- 
gacies sink  into  the  estate  for  the  benefit  of  the  devisee. 

Note,  His  Lordship  had  forgot  the  last  Question ;  and 
upon  being  put  in  mind  of  it  by  Mr.  Yorke^  said  as  above. 

Mr.  Yorke  and  Mr.  Hoskins  were  for  the  plaintiffs ;  Mr. 
Solicitor- General  and  myself  were  for  the  defendants. 


Case  241.     DANIEL  against  ADAMS,  and  MARY  his    Wife,  and 

Others. 


At  the  Rolls, 


[Lib.  Reg.  1764.  A.  fol.  95.] 


The  defendant  Mary  Mams,  being  entitled  to  an  estate  in 
Essex  subject  to  several  mortgages,  conveyed  it  after  mar- 
riage to  such  uses  as  she  and  her  husband  should  jointly  ap- 
point ;  remainder  to  her  husband  for  life ;  remainder  to  her- 
self for  life  ;  remainder  as  she  should  by  deed  or  will  appoint, 
and  in  default  of  appointment,  to  herself  in  fee. 

vale  contract f 

for  more  than  the  price  they  required  :  the  buyer  shall  not  compel  specific  performance.  Hus- 
band delivering  his  wife's  compliments  in  a  letter  to  the  agent,  is  no  proof  of  her  joining  in 
giving  authority  to  agent.  (1) 


Baron  and 
feme,  having 
joint  power  to 
sell  an  estate 
of  the  wife's, 
give  authority 
to  an  agent  to 
sell  by  auction: 
he  sells  hy  pri- 


(1)  In  several  ear]y  cases  it  was  held, 
that  when  a  husband  agrees  to  convey 
his  wife's  estate,  he  shall  be  compelled 
to  perform  the  agreement  specifically, 
by  procuring  his  wife  to  join  in  the  con- 
veyance. See  HallY.  Hardy ^  3  P.  W. 
187.  Barrington  v.  Home.,  2  Eq.  Ca. 
Abr.  17.  pi.  7.  Morris  v.  Stephenson.^ 
7  Ves.  Jun.  474.  Winter  v.  Devreux^ 
3  P.  W.  ]89.n.  (B).  Withers  \.  Pinch- 
ard,  7  Ves.  475  cited.  And  see  Sedg- 
wick V.  Hargrave^  2  Ves.  57.  See  in 
Innesy,  Jackson^  16  Ves.  367.  But  the 


authority  of  these  cases  has  been  much 
shaken  by  the  remarks  of  Lord  Eldon^ 
in  the  case  of  Emery  v.  Wase,  8  Ves. 
505  and  of  Sir  Thomas  Plummer,  in 
Howell  v.  George,  1  Madd  7.  and  in 
Martin  v.  Mitchell^  2  J.  &  W.  425. 
and  by  those  of  Lord  Mansfield^  in 
Davis  v  Jones,  1  New  Rep.  267.  See 
Mortlock  V.  Biiller,  10  Ves.  305, 
Cooth  V.  Jackson,  16  Ves.  367.  1  Ro- 
per H.  &  W.  2  Edn.  545,  and  note  by 
Mr.  Jacob  there.  Sugd.  Vend.  182. 
Ed.  6. 
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Adams  and  his  wife,  having  a  mind  to  sell  two  old  houses  Daniel 
in  the  town  of  Colchester,  part  of  her  estate,  gave  verbal  against 
orders,  on  the  1st  September  1762,  to  Henry  Bevans,  their  a^^\y^jf(. 
steward,  to  sell  the  houses  by  public  auction;  and,  on  the  3d  Others', 
of  September,  Adams,  the  husband,  wrote  a  letter  to  Henry 
Bevans  as  follows  :   "  Sir,  As  I  have  a  great  many  applica- 

tions  for  my  houses  in  Colchester,  1  will  by  no  means  part 
"  with  the  tenements  of  Smithies  and  Grey  under  120/.  Mrs. 

Adams  desires  her  best  compliments  to  you  and  Mrs.  Be- 

vans."  Henry  Bevans,  apprehending  that  he  had  power  to 
sell  by  private  contract,  and  the  plaintiff  Daniel  offering  to 
give  him  150/.  for  the  two  houses,  which  was  30/.  more  than 
Mr.  Adams  was  willing  to  take  for  them,  Henry  Bevans 
agreed  to  sell  the  houses  to  Mr.  Daniel  for  that  price ;  and 
they  entered  into  articles  for  that  purpose,  dated  the  9th 
September  1762,  by  which  Henry  Bevans,  on  behalf  of 
Adams  and  his  wife,  covenanted,  in  consideration  of  5/. 
paid,  and  145/.  agreed  to  be  paid,  that  he  would  before  Mi- 
chaelmas-day then  next,  procure  a  good  conveyance  of  the 
premises  from  Adams  and  his  wife  to  Daniel  and  his  heirs, 
free  from  incumbrances ;  and  Daniel  covenanted,  upon  exe- 
cution of  the  conveyance,  to  pay  the  145/.  :  and  for  the  per- 
formance of  the  articles  they  bound  themselves  each  in  the 
penalty  of  100/. 

Bill  by  Daniel  for  performance  of  the  agreement. 

Adams  and  wife  joined  in  an  answer,  and  said.  That  having 
several  applications  for  the  purchase  of  the  houses,  they 
promised  the  refusal  thereof,  in  case  the  same  were  to  be  sold 
by  private  contract ;  but  that  such  applications  induced  them 
to  sell  the  premises  by  public  auction.  They  admit  the  verbal 
directions,  which  was  the  only  authority  given  to  Bevans  for 
sale  of  the  houses ;  and  therefore,  as  the  premises  were  not 
put  up  to  auction,  the  defendant  Mary  insists  she  is  not 
bound  by  the  agreement. 

It  was  argued  for  the  plaintiff,  That  he  was  entitled  to  a 
decree,  either  against  the  husband  and  wife  jointly,  or  against 
the  husband,  to  procure  his  wife  to  join  in  a  conveyance. 
It  was  said,  that  they  w^ere  bound  by  the  acts  of  their  :igent, 
though  he  had  not  strictly  complied  with  their  directions  in 
the  mode  of  selling  the  houses;  for  as  they  acknowledge  that  [  VM  ] 
they  had  empowered  him  to  sell,  they  must  abide  by  what  he 
has  done ;  for  it  is  reasonable,  that  the  person  who  places  the 
confidence  should  suffer  by  his  not  coniforming  to  the  authority 
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Daniel  given  him,  and  not  the  purchaser,  who  placed  no  confidence 
^BAM^  in  him,  unless  any  unfairness  appears  on  the  part  of  the  pur- 
and  Wife  chaser.  That  there  is  no  pretence  of  any  unfairness  in  this 
and  Others,  case ;  and  it  was  said  to  be  like  the  case  of  a  factor  selling 
goods  at  less  price  than  he  was  commissioned,  in  which  case 
the  principal  would  be  bound.  It  was  likewise  said,  that  sup- 
posing an  attorney  was  commissioned  to  buy  aH  estate,  to  be 
sold  under  a  decree,  at  a  certain  price ;  and  he  should  bid 
more,  and  declare  his  principal,  the  Court  would  hold  the 
principal  to  the  bargain.  That  this  being  the  case  of  a  mar- 
ried woman,  makes  no  difference.  In  the  case  of  Baker  v. 
Child^  2  Vern.  62.  it  is  said,  where  a  feme  covert,  by  agree- 
ment made  with  her  husband,  is  to  surrender  or  levy  a  fine, 
though  the  husband  die  before  it  be  done,  the  Court  will  by 
decree  compel  the  woman  to  perform  the  agreement :  and 
the  cases  of  Hall  v.  Hardy,  3  Wms.  18/.  and  Barrington 
V.  Home,  Michaelmas  1  G.  2.(2)  were  cited  as  authorities. 
That  where  the  husband  alone  contracts  for  his  wife's  interest 
in  an  estate,  the  Court  will  compell  the  husband  to  procure 
the  wife  to  join  in  a  conveyance,  even  by  a  fine.  That  the 
mode  of  enforcing  decrees  of  this  kind  by  imprisoning  the 
husband,  is  consequential  to  the  right,  and  not  to  be  regarded. 
That  the  hardship  is  much  greater  where  the  husband  is 
imprisoned  for  want  of  the  wife's  putting  in  an  answer  ;  for 
in  that  case  it  does  not  arise  from  any  act  of  the  husband,  as 
it  does  in  this  case.  He  should  be  cautious  of  engaging  for 
his  wife.  If  it  were  otherwise  would  be  very  inconvenient. 
They  admit,  that  if  the  houses  had  been  sold  by  auction  they 
should  be  bound.  That  it  is  equally  reasonable  they  should 
be  so,  though  they  are  sold  by  private  contract.  That  it  is 
a  scheme  to  make  more  of  the  estate.  That  the  objection  of 
coverture  ought  to  avail  both  parties,  or  neither.  If  a  bill 
had  been  brought  by  Adams  and  his  wife,  for  performance  of 
the  agreement,  Daiiiel  could  not  have  made  the  objection ; 
and  therefore  Adams  and  his  wife  ought  not  to  be  permitted 
to  do  it  on  bill  brought  by  Daniel.  That  this  would  be  the 
case,  if  it  rested  on  the  verbal  authority  only  5  but  the  letter 
[  498  ]  makes  it  much  stronger ;  it  imports  a  sale  generally  :  the 
agent  understood  it  so ;  it  was  sent  the  next  day  after  the 
verbal  message ;  the  wife's  compliments  were  inserted  in  it. 


(2)  2  Eq.  Ca.  Abr.  17.  pi.  7. 
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and  it  must  be  taken  to  be  wrote  with  the  wife's  consent :  Daniel 
that  the  advanced  price  is  material  :  there  was  evidence  against 
in  the  cause,  that  the  houses  were  not  worth  the  money.  iKl^wTfe 

The  cause  having  proceeded  no  farther  the  first  night.  Sir  Others. 
Thomas  Sewell,  Master  of  the  Rolls,  when  it  came  on 
again,  gave  his  opinion  without  hearing  the  Counsel  for  the 
defendants, 

1st,  That  the  wife  was  not  bound  by  the  contract,  which 
was  not  made  pursuant  to  the  authority  given  to  Bevans.  In 
the  next  place.  That  she  was  not  bound  by  the  acts  of  her 
husband.    And  in  the  last  place.  That  this  is  not  such  a  case 
as  will  induce  the  Court  to  compel  the  husband  to  procure 
his  wife  to  join.    He  said.  It  was  not  like  the  case  put  of  a 
factor,  which  is  for  the  convenience  of  trade.    And  he  said,  [An  attorney 
an  attorney  bidding  for  an  estate  more  than  he  was  empow-  est^t- mo're^^ 
ered  to  do,  would  himself  be  liable,  but  he  doubted  whether  than  he  was 
his  principal  would.  That  the  argument,  that  both  or  neither  do,^wouidhim- 
should  be  bound,  does  not  hold  in  all  cases.    That  where  the  f liable  ; 

.  but  qucEre  if 

Wife  IS  bound,  she  must  have  done  something  to  confirm  the  principal 
agreement  to  receive  some  benefit  from  it,  as  in  the  case  of  wouid.(3)] 
Drury  v.  Drury,     That  the  note  of  Child  v.  Baker  is  very 
loose.     That  in  Barrington  v.  Horn,  the  husband  had 
received  the  consideration,  and  in  Hall  v.  Hardy  he  had 
received  part,  and  was  willing  to  receive  the  rest.   That  those 
cases  went  on  the  ground  of  fraud. 
Dismiss  the  Bill  without  costs. 

Note,  I  and  Mr .  Perryri  were  Counsel  for  the  plaintiff. 


(3)  See  Cass  v.  Rudelly  2  Vern.  280. 
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Case  242.  GARDEN  against  PULTENEY. 


[S.C.2Eden  [Lib.  Reg.  1764.  A.  fo.  530.] 

323,  2  Hill's   

MSS.  435.]  ~" 

Bequest  of  Thomas  Pulteney,  uncle  of  the  late  Earl  of  Bath,  being 

Sl'tj^^^ln  possessed  of  1,747^.  65.  lid.  South  Sea  stock,  4,675/.  5^. 

trust  for     an  H^/,  old  So?xth  Sea  annuities,  4,540/.  8s.  6d.  new  South  Sea 

for  such  annuities,  2,736/.  145.  7d.  Bank  stock,  and  2,000/.  East  In- 

younger  son  g^Q^k,  bv  will,  7ih.  January  1741,  arave  several  annuities 

or  sons  as  B.  j     J         '  '  .'•jo 

shall  have,  for  lives,  and  directed,  that  what  dividends  were  then  due 
divided  be-^^  upon  any  of  the  stocks  or  funds  in  the  Bank,  South  Sea, 
tween  them,     India.  OY  other  funds  or  securities,  and  not  received  by  him, 

and  in  case         ,      ,  i  i  •     i  i     1  •  •  i  i  •  i         •  1 

there  shall  be  should  be  received  by  his  executrix,  and  laid  out  in  purchase 
but  one  young-      ^qioiq  Other  stocks,  with  the  advice  of  his  nephew  fFilliam 

er  son,  then  -  A  ^  ^ 

the  whole  to  Pulteney,  Esq ;  afterwards  Earl  of  Bath^  for  providing  a 
B.  takes  a  life  ^^^^  for  the  better  payment  of  the  said  annuities,  in  case  his 
interest  in  the  then  present  estate  in  the  stocks  was  not  sufficient  for  that 

whole;  subject 

to  which,  his  pui'pose.  And  after  the  decease  of  the  several  annuitants, 
renlake  the^"  devised  in  these  words  :  /  give  to  my  nephew,  William 
whole. (1)  Pulteney,  Esq  :  Ms  executors,  administrators,  and  assigns, 
all  my  principal  stocks  in  the  Bank,  South  Sea,  India,  and 
other  public  funds  or  securities,  or  in  other  securities  whatso- 
ever,  in  trust  for  his  son  William  Pulteney  {afterwards  Lord 
Pulteney)  now  an  infant,  and  for  sueh  younger  son  and  sons 
as  the  said  William  Pulteney,  now  an  infant,  shall  or  may 
have,  to  he  equally  divided  between  them,  share  and  share 
alike  ;  and  in  case  there  shall  be  but  one  younger  son,  then  I 
give  the  whole  to  that  younger  son. 

Bill  was  brought  by  next  of  kin  of  the  testator,  in  the 
lifetime  of  Lord  Pulteney,  to  have  several  questions  deter- 
mined, and  {inter  alia)  to  have  the  opinion  of  the  Court 
what  interest  Lord  Pulteney  took  under  the  devise. 

Upon  hearing  the  cause,  on  the  19th  June  1745,  the  Court 
declared.  That  so  much  of  the  testator's  personal  estate  as 
was  not  disposed  of  by  his  will,  belonged  to,  and  ought  to 
be  divided  amongst  his  next  of  kin,  subject  to  his  debts  and 


(1)  Wilson  Y.  Vamittart,  post  562. 


I 


CASES  IN  CHANCERY.  500 

funeraUexpences^  and  declared  that  his  cash,  ready  money,  Garden 
Balik  note?/  arrears  of  rent,  money  due  to  the  testator  upon  against 
balance  of  account  with  the  Bank,  and  debts  due  to  him  at  I'ulteney. 
his  death,  and  also  the  surplus  dividends  accrued  on  his 
stocks  and  annuities  during  the  life  of  the  annuitants,  ought 
to  be  considered  as  not  disposed  of  by  his  will,  but  that  all 
such  dividends  and  sums  of  money  as  were  due  and  in  arrear 
on  any  of  the  stocks  and  annuities  at  the  testator's  death, 
and  also  the  whole  surplus  of  the  dividends  accrued,  or  to 
accrue,  due  on  the  stocks  and  annuities  since  the  decease  of 
such  of  the  annuitants  as  died  first,  ought  to  be  considered 
as  disposed  of  by  the  will,  for  the  benefit  of  Lord  Pulteney, 
subject  to  the  contingencies  in  the  will.    An  account  was 
directed  accordingly,  and  the  distribution  to  be  made  of  the 
undisposed  personal.    And  it  was  ordered,  that  such  surplus 
dividends  as  had  arisen  since  the  decease  of  such  of  the  an- 
nuitants as  died  first,  or  which  should  thereafter  arise  during 
the  minority  of  Lord  Pulteney,  should  be  placed  out  at  in- 
terest in  the  name  of  Lord  Bath,  in  trust  for  Lord  Pulteney, 
And  as  the  interest  and  dividends  arising  thereon  should 
amount  to  a  competent  sum,  the  same  was  to  be  placed  out 
at  interest,  in  like  manner,  for  the  benefit  of  Lord  Fulteney, 
An  account  was  directed,  of  what  was  due  at  the  testator'' s 
death,  upon  ani/ of  the  said  stocks  or  funds,  and  securities, 
and  the  same  were  to  be  placed  out  at  interest,  in  the  name  of 
Lord  Bath,  in  trust  for  Lord  Pulteney,  for  his  life,  and  af- 
terwards subject  to  the  contingencies  in  the  will;  and  that  the 
interest  and  profits  which  had  accrued,  or  should  accrue, 
due  on  any  such  securities,  during  the  minority  of  Lord  Pul~ 
teney,  should  from  time  to  time  be  placed  out  in  like  manner 
as  before  directed  touching  the  surplus  dividend  accrued  due 
since  the  death  of  the  annuitant  dying  first ;  and  Lord  Pul- 
teney was  to  be  at  liberty  to  apply  to  the  Court  for  payment 
or  assignment  of  what  he  should  be  entitled  unto  when  he 
came  at  age  of  21 ;  and  after  his  death,  any  other  person 
who  might  be  entitled  according  to  the  contingencies  in  the 
testator's  will  were  to  be  at  liberty  to  apply  to  the  Court,  as 
they  should  be  advised.  \ 

Further  directions  and  subsequent  costs  were  reserved. 

Upon  the  Ist  of  February  ]7^)7,  Lord  Pulteney  agreed  to 
sell  to  Lord  pjgremont  his  right  in  reversion,  or  rather  ex- 
pectancy, after  the  death  of  the  Earl  of  Path^  in  two  pieces     [-  ^qj  j 
of  ground  in  Piccadilly,  on  one  of  which  Eij^vonont-hoKsc 
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Garden        since  built  (and  which  pieces  of  ground  were  then  let  for 
against      ^  term  of  years  on  a  building  lease),  for  3,000/. ;  and  made 
PuLTENEY.   an  assignment  of  1,747^-  6.9.  South  Sea  stock,  and  4,674/. 

55.  old  South  Sea  annuities  to  Lord  JEgremont,  as  a  secu- 
rity for  repayment  of  the  money,  in  case  he  should  die 
before  Lord  Bath,  or  should  not  after  Lord  Bath's  death 
have  it  in  his  power^  and  should  not  make  Lord  Egremont 
a  good  title. 

Lord  Pulteney  afterwards  borrowed  money  of  Mr.  Drum- 
mondy  on  security  of  the  stocks  devised  by  Mr.  Pulteney, 

Lord  Pulteney  died  without  issue  on  the  12th  February 
l763.  Plaintiff  took  out  administration,  with  his  will  annexed 
as  a  creditor.  After  his  death,  Lord  Bath  paid  off  Drum- 
mond,  and  took  an  assignment  of  his  security  in  the  name  of 
Mr.  Dickenson, 

Bill  by  plaintiff,  to  have  the  stocks  transferred,  after  pay- 
ing what  is  due  to  Lord  Egremont' s  representatives  and  to 
Lord  Bath, 

Lord  Bath  being  since  dead,  the  suit  was  revived  against 
General  Pulteney,  his  representative. 

The  defendants,  who  were  next  of  kin  to  Thomas  Pulte- 
ney, insisted  that  Lord  Pulteney  was  entitled,  under  the  will, 
to  the  stocks,  for  his  life  only,  with  remainder  to  his  young- 
er children;  and  that  as  he  died  without  leaving  issue,  the 
next  of  kin  of  the  testator  was  entitled. 

Upon  the  cause  coming  on  to  be  heard.  Lord  Chancellor 
said.  That  the  decree  having  directed,  that  the  money  due 
and  in  arrear  at  the  testator's  death,  upon  any  of  the  stocks 
or  funds,  should  be  placed  out  in  the  name  of  Lord  Bath,  in 
trust  for  Lord  Pulteney,  for  his  life,  and  afterwards  subject 
to  the  contingencies  in  the  will,  had  precluded  the  parties 
[  502  ]  ^^om  entering  into  the  question ;  and  thereupon  the  cause 
was  ordered  to  stand  over,  with  liberty  to  petition  for  a  re- 
hearing of  the  original  cause  :  which  being  done,  the  causes 
came  on  again  this  day,  when  it  was  argued  on  the  behalf  of 
the  plaintiff  and  Lady  Egremont,  That  Lord  Pulteney  was 
entitled  to  the  whole  fund,  subject  to  open  and  let  in  his 
younger  children  to  share  with  him. 

Lord  NoRTHiNGTON,  Chancellor,  without  hearing  the 
counsel  for  the  next  of  kin,  was  very  clear,  that  Lord  Pulte- 
ney was  intended  to  take  only  an  estate  for  life,  with  remain- 
der to  his  younger  sons.  That  the  latter  words  which  give 
the  whole  to  a  younger  son,  in  case  th^re  shall  be  but  one 
cannot  have  effect  by  any  other  construction.   That  the  in- 
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terest  given  to  the  sons  is  a  tenancy  in  common,  and  there  Garden 
cannot  be  a  limitation  upon  a  tenancy  in  common.  Lord  ^against 
Hardwicke,  on  hearing  the  original  cause,  was  clearly  of 


PULTENEY. 

[There  canno 


that  opinion,  otherwise  the  direction  for  payment  of  the  in-  ^  limitation 
terest  to  Lord  Pulteney  at  21  would  have  been  wrong;  for  on  a  tenancy  in 
he  might  have  had  children  before  2L  He  considered  the 
interest  of  Lord  Pulteney  and  his  younger  sons  as  distinct ; 
and  that  the  words,  "  equally  divided,''  related  only  to  the 
son's  interest ;  any  other  construction  would  be  contrary  to 
the  intention  of  the  testator ;  and  therefore  directed  a  distri- 
bution amongst  the  next  of  kin. 

(2)  See  Co.  Litt.  182  b.  Feane's  Cont.  Rem.  36. 

 .„.,  ^  A/.<^^o 
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PERKINS  against  THORNTON.  Case  24l' 


[Lib.  Reg.  1740.  B.  fo.  259.] 


lOtb  June, 
1741. 

[S.C.  cited  1 

  Ves.377.] 

Lord  HaRDWICKE  Agreement  to 

settle  a  join- 
ture in  consideration  of  a  portion  by  the  father.    Though  the  portion  was  never  paid,  yet  the 
wife  shall  have  her  jointure.    Barker  v.  Barker,  10th  and  13th  May,  1765.(1)  . 

The  wife's  father  contracted  to  pay  his  daughter's  portion.  ^7^^  /  / 
The  intended  husband  agreed  to  settle  a  jointure.    The  ^ 
portion  was  not  paid.    The  father  died,  then  the  husband  ^ 
died ;  and  the  wife  then  married  the  plaintiff  Perkins,  who    ^   7^:^  ^ 
brought  a  bill  against  the  heirs  at  law  of  the  husband,  to  have  ^ 
the  articles  for  the  jointure  executed,  and  the  Court  decreed  / 
it.    The  wife  had  entered  into  no  covenant  to  pay ;  she 
married  upon  the  faith  and  credit  of  the  articles,  and  per- 
formed the  only  thing  she  was  to  perform  by  marrying,  and     [  ] 
ought  to  have  the  provision.    This  Court  has  executed  ar-  [The  Court  has 
tides  in  favour  of  children  against  the  father  and  his  rcprc-  efo's^a^'^^iinst^'' 
sentatives,  though  he  had  not  received  the  whole  fortune  of  ^^'^^''j''.^'" 
his  wife.    It  is  no  reason,  that  because  they  have  lost  the  though  wife's 
benefit  they  might  have  had  by  their  father's  receiving  the 
portion,  that  they  should  be  deprived  of  the  other. 


(1)  The  case  of  Barker  v.  Barker  018.  Crofton  v.  Onnsbi/.l  Scb.  .S:  1-of. 
is  in  Lib.  Reg.  17()4,  A.  fo.  403.  002,  aud  sec  Vernon  v.  l  ernoji,  ante 

(2)  See  North  v.  Jnscll,  2  P.  Wins.    p.  3. 
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Case  244.    ASHBY  against  BLACKWELL  and  the  MILLION  BANK 

COMPANY. 


lOth  June, 
1765. 


[Reg.  Min.  Lib.  Trin.  T.  1765.] 


[S.  C.  2  Eden 
299.   2  Hill's 
MSS.  467. 
14  MSS.  56.] 

The  Million 
Bank  permits 
a  transfer  of 
slock  under  a 
forged  letter 
of  attorney  : 
the  company, 
and  not  the 
fair  purchaser 
shall  sustain  the  loss.(l) 


The  plaintiff  being  possessed  of  1,000/.  Million  Bank  stock, 
for  some  time  received  the  dividends  herself,  but  afterwards 
empowered  t/ohn  Price,  who  was  a  sworn  broker,  and  em- 
ployed by  her  as  such,  to  receive  them  for  her.  Price  being 
in  want  of  money,  forged  her  hand  to  a  letter  of  attorney 
empowering  him  to  sell  out  the  stock,  which  he  did  to  the 
defendant  Blackwell ;  and  the  stock  was  transferred  into 
BlackwelVs  name  in  the  company's  books. 


[  504  ] 


Bill  by  the  plaintiff,  to  be  restored  to  her  stock,  and  for 
relief  against  either  of  the  defendants. 

Upon  opening  the  cause  by  the  plaintiff's  counsel,  it  was 
agreed  on  all  sides,  that  the  plaintiff  was  entitled  to  the  relief 
prayed,  and  that  the  question  was^  Whether  the  defendant 
Blackwell,  w^ho  was  the  purchaser,  or  the  company,  should 
bear  the  loss? 

It  appeared  in  evidence,  that  by  an  ancient  order  of  the 
company,  made  in  1/13,  no  transfer  was  to  be  made  of  their 
stock  by  virtue  of  any  letter  of  attorney  executed  in  the  coun- 
try, unless  attested  by  the  minister  of  the  parish  and  one  of 
the  churchwardens,  nor  by  a  letter  of  attorney  executed  in 
town,  unless  attested  by  two  housekeepers  known  to  one  of 
the  directors,  or  to  the  secretary  of  the  company. 

That  the  forged  letter  of  attorney  was  attested  by  two 


(1)  As  to  payment  of  forged  se- 
curities, see  Davis  v.  Bank  of  Eng- 
land, 2  Bing.  393.  Price  v.  Neal^  3 
Burr.  1354.  1  Bl.  Rep.  390.  Jones 
V.  Ri/de,  5  Taunt.  489.  Bruce  v.  Campb.  18 
Bruccp  ib.  495.  in   note.    Smith  t. 


Mercer,  6  Taunt.  76.  Fuller  v.  Smith, 
1  Ry.  &  Moody  49.  Stone  \.  Marsh, 
6  B.  &  C.  551.  Hall  v.  Fuller,  5  B. 
&  C.  750.    See  Foster  v.  Clements,  2 
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names,  which  had  no  addition  to  them  when  produced  to  the  Ashby 
secretary  of  the  company;  and  that  he  asked  Price  who  they  against 
were,  who  answered,  that  the  plaintiff  executed  the  letter  of  Blackwell 
attorney  in  Savile-row.  and  that  the  witnesses  were  house-  ^"dtheMiL- 
1  1  1  ,  .  .  ,  1  ^^0^  Bank 

keepers  there ;  and  that  upon  receivmg  such  answer,  the  se-  Company. 

cretary  wrote  against  their  names  "  Savile-roiv.'^ 

That,  in  fact,  the  witnesses  were  waiters  in  Sam's  coffee- 
house in  Cornhill. 

That  Price  had  transferred  Bank  and  South-sea  stock  and 
annuities,  under  other  forged  letters  of  attorney,  to  a  large 
amount,  for  which  he  was  indicted,  convicted,  and  hanged ; 
and  that  the  Bank  and  South- Sea  company  had  made  good 
the  losses ;  and  that  since  the  detection  of  this  forgery  the 
Million  Bank  company  had  made  an  an  order,  by  which  they 
for  the  future  would  make  good  such  losses. 

It  was  argued  for  Blackivell,  That  the  company  ought  to 
bear  the  loss ;  that  they  considered  themselves  as  bound  to 
see  that  transfers  were  properly  made,  and  had  therefore 
made  rules  and  regulations  with  respect  to  them.  That  the 
purchaser  of  stock  does  not  know  till  he  comes  to  accept  the 
transfer  whether  it  is  made  by  the  owner  in  person  or  by  at- 
torney. That  it  would  be  looked  upon  as  impertinent  in  him 
to  ask  sight  of  the  letter  of  attorney ;  the  propriety  and  va- 
lidity of  it  is  under  the  care  of  the  company  only.  That  this 
is  the  practice  in  all  the  great  companies.  That  this  is  the 
constant  method  of  transferring  stock.  That  if  it  was  other- 
wise, it  would  affect  the  companies,  whose  interest  it  is  to 
make  negotiations  of  stocks  as  easy  as  possible.  That  the 
company  have  broke  their  own  laws,  by  admitting  a  letter  of 
attorney  not  attested  according  to  their  rules.  That  the  case 
of  Hyldyard  v.  Keate,  2  Wms.  76.  is  wrong  reported ;  for 
upon  search  of  the  Register's  book,  it  appears  to  have  been 
heard  before  Sir  Joseph  Jckyl,  upon  bill  and  answer  only. 
That  taking  the  determination  to  have  been  right,  it  must 
have  been  owing  to  there  not  being  any  proof  of  the  method 
of  negociation  ;  and  then  tlie  court  was  under  a  necessity  of 
deciding  upon  some  principle,  and  adopted  that  of  caveat  ^  ^^q^  -j 
emptor.  That  here  is  evidence  to  distinguish  the  present 
from  that  case.  That  all  the  other  companies  having  nuide 
good  the  loss  upon  the  other  forgeries,  shews  their  sense  of 
the  justice  of  the  case  ;  and  the  new  order  of  this  company 
speaks  their  sense  of  it  too. 
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AsHBY 

against 
Blackwell 
and  the  Mil- 
lion Bank 
Company. 


{Quifacit  per 
aliumfacit  per 


[A  trustee 
must  see  to 
the  reality  of 
the  authority 
empowering 
him  to  dispose 
of  the  trust 
money.(2)] 
[  506  ] 


On  the  other  side,  it  was  argued  for  the  Company  upon  the 
principle  of  caveat  emptor,  and  the  authority  of  Hyldyard  v. 
Keate^  and  of  Monk  v.  Graham,  Mod.  Cas.  in  L.  and  Eq. 
1st  Partj  9.  which  latter  was  a  determination  at  law,  before 
Lord  Chief  Justice  King.  That  the  Company  were  only 
trustees ;  and  that  the  rules  and  regulations  which  they  made 
were  for  the  credit  of  the  Company,  and  for  the  sake  of  pur- 
chasers, but  were  not  intended  to  throw  upon  the  Company 
that  care  and  caution  which  both  law  and  reason  require  of 
the  purchaser.  That  the  great  public  Companies  might  have 
reasons  for  making  good  losses,  which  did  not  hold  with 
respect  to  this  Company,  which  was  not  so  extensive  in  their 
concerns. 

Lord  NoRTHiNGTON,  Chancellor : 

The  Question  is.  Whether  the  Million  Bank  Company  or 
Blackwell  shall  make  good  the  stock  ?  I  am  clear,  the  Com  - 
pany  must  sustain  the  loss. 

By  the  original  deed  of  agreement  entered  into  when  the 
Company  was  formed,  there  is  a  clear  direction  in  what  man- 
ner stockholders  shall  hold,  and  in  what  way  they  shall  be 
deprived  of  their  stock,  to  which  the  mode  of  transfer  is  tied 
up. 

It  was  the  original  intention,  that  transfers  should  be  made 
personally  ;  and  it  seems,  that  by  operation  of  law  the  me- 
thod of  transfers  by  letter  of  attorney  was  adopted,  upon  this 
maxim.  Qui  facit  per  alium  facit  per  se. 

The  letter  of  attorney  is  no  part  of  the  title,  but  an  autho- 
rity to  transfer.  A  trustee,  whether  a  private  person  or  body 
corporate,  must  see  to  the  reality  of  the  authority  empower- 
ing them  to  dispose  of  the  trust  money.  This  is  such  plain, 
clear  reasoning,  that  I  need  do  no  more  than  order  the  Com- 
pany to  restore  the  plaintiff  to  the  stock,  and  to  pay  her  the 
dividends.  But  I  shall  go  further,  to  prevent  disputes  be- 
tween the  defendants. 

The  rule  of  caveat  emptor  has  been  insisted  on  as  against 
Blackwell,  and  the  determination  of  Hyldyard  v.  Keate, 
The  particular  circumstances  of  that  case  do  not  appear,  and 
I  cannot  apply  the  reasoning. 

I  differ  both  from  the  decision  and  reasoning  in  that  case. 

I  think  it  was  not  incumbent  upon  Blackwell  to  enquire 


(2)  See  Earl  Powlet  v.  Herbert,  1  Ves.  Junr.  297. 
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into  the  letter  of  attorney,  because  the  letter  of  attorney  was  Ashby 
no  part  of  the  purchaser's  title  ;  besides,  it  would  hinder  the  against 
negotiation  of  the  stocks,  which  is  of  consequence.  andTlielilrL'- 

I  consider  the  admission  and  acceptance  of  the  transfer  as  lion  Bank 
the  title  of  the  purchaser.  Company. 

The  letter  of  attorney  is  only  an  authority  to  alter  their 
books.  The  Company  considered  it  so;  for  they  have  made 
regulations  to  prevent  fraud  in  letters  of  attorney :  and  yet 
they  now  insist,  that  they  have  nothing  to  do  with  the  letter 
of  attorney,  but  that  the  purchaser  must  go  into  all  parts  of 
the  kingdom,  to  see  that  it  is  attested  by  the  minister  and 
churchwarden. 

The  Company  (or,  which  is  the  same  thing,  Jeffreys^  their 
secretary)  appears  to  have  examined  this  letter  of  attorney, 
but  has  been  grossly  negligent  in  doing  it.  The  witnesses 
had  no  places  of  abode  added  to  their  names,  but  upon  Price's 
representation,  the  secretary  added  Savile-rotv.  The  forgery  , 
is  obvious  upon  comparison  of  the  hand-writing  of  Mrs. 
Ashby,  subscribed  to  receipts  for  dividends  which  she  for- 
^  merly  received  herself,  and  as  appears  to  the  fourth  letter  of 
attorney.  The  purchaser,  on  the  other  hand,  trusted  nobody 
but  the  Company.  He  was  admitted  to  this  stock  and 
accepted  the  transfer  according  to  the  terms  of  the  original 
deed  of  contract.  There  can  no  public  detriment  happen,  if 
this  decree  should  make  the  directors  of  this  and  the  other 
Companies  more  attentive  to  their  office,  and  trust  less  to 
their  servants.  (3) 


(3)  It  was  decreed  that  the  Company 
should  restore  to  Mrs.  A.  her  share  of 
the  1,000/.  by  replacing  the  same  in  her 
jiame,  and  account  for  and  pay  to  her 
the  dividends  accrued  since  tlie  transfer. 


and  pay  Mr.  Blaclcicell  the  sum  paid 
for  the  transfer,  with  interest  at  4  per 
cent.,  and  pay  Mrs.  Ashby  and  Mr. 
Blackzcell  their  costs. 


V 
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Case  245. 

At  the  Rolls, 
21st,  and  25th 

June  1765. 
[S.  C.  1  Dick 
380.] 

Bequest  to  his 
mother's  poor 
relations, 
construed 

relations 
who  are  poor 
and  objects  of 
chariti/'\\) 


BRUNSDEN  and  Others  against  WOOLREDGE  and 

Others. 


[Lib.  Reg.  1764,  A.  fo.  536.] 

Benjamin  Burgess,  being  entitled  to  500/.  charged  upon  an 
estate  by  his  mother,  by  the  execution  of  a  power  reserved 
to  her  in  her  marriage  settlement,  made  his  will,  and  directed, 
that  after  the  death  of  his  two  brothers  Wiiliam  and  Isaac, 
in  case  they  should  have  no  children,  the  500/  should  be 
equally  distributed  amongst  his  mother's  poor  relations, 

William  Burgess  devised  his  personal  and  several  freehold 
and  copyhold  estates  to  Woolredge  and  his  heirs,  in  trust,  to 
sell  and  pay  his  debts,  and  to  pay  the  overplus  money  to 
such  of  his  mother's  poor  relations  Woolredge,  his  heirs,  ex- 
editors,  and  administrators,  for  the  time  being,  should  think 
objects  of  charity,  and  in  such  proportions  as  he  and  they 
should  think  fit  5  and  made  Woolredge  executor. 

Bill  by  plaintiffs,  who  were  nephews  and  nieces  of  the 
mother,  and  were  all  the  next  of  kin  (except  the  defendant 
Isaac  Brunsden),  against  the  representatives  of  William  and 
Benjamin  Burgess,  the  said  Isaac  Brunsden,  and  the  great 
nephews  and  nieces,  for  an  account  and  distribution.  (2) 

Q.  Who  were  entitled  under  the  several  descriptions  ? 

Sir  Thomas  Sewell,  Master  of  the  Rolls  : 

The  Question  is  the  same  under  both  the  wills  with  respect 
to  the  objects  ;  the  difference  is,  the  one  gives  a  discretionary 


(1)  See  Edge  v.  Salisbury,  ante,  p. 
70.  and  notes  there.  Isaac  v.  Defriez, 
post  595.  Widmore  v.  Woodroffe,  post 
636. 

(2)  The  bill  was  filed  by  Brunsden, 
on  behalf  of  himself  and  any  other  per- 
sons, relations  and  next  of  kin  of  the 
testator,  whom  the  Court  shall  declare 
entitled  to  have  a  share  of  the  bequests 
of  Benjamin  Burgess  and  William 
Burgess,  complainants,  against  Wool- 
redge and  others,  defendants.  The 


case  is  correctly  stated  in  Ambler.  

William  and  Isaac  both  died  without 

children.  The  decree  declared  that 

What  shall  be  coming  due  for  the  said 
"  500/.  and  interest,  is  to  be  applied 


"  for  the  benefit  of  such  of  the  next  of 
kin,  of  E.  Burgess,  the  mother,  as 
"  shall  come  within  the  description  of 
"  poor  relations.    The  Master  to  ascer- 
tain  who  are  the  next  of  kin  coming 
"  within  that  description,  and  the  sur- 
"  plus  of  the  testator's,  William  Bur- 
gess,  estate,  is  to  be  distributed  ac- 
cording  to  the  direction  of  the  said 
defendant  Woolredge,  among  such  of 
"  the  next  of  kin  of  the  testator's  mo- 
"  ther  as  the  Master  shall  deem  poor  re- 
lations  and  proper  objects  of  charity. 

 Costs  of  all  parties  when  taken 

"  to  be  paid  out  of  the  estate  of  Wil- 
"  Ham  Burgess  " 


V 
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power  to  the  executor,  the  other  docs  not.  The  word  rela- 
tions'^ is  a  vague  term,  and,  by  several  uniform  resolutions, 
the  meaning  of  it  has  been  confined  to  those  who  would  take 
under  the  statute  of  distribution.  Q.  Whether  the  word  j^oor 
will  make  any  difference  ?  I  am  of  opinion,  the  true  con- 
struction of  the  words  is,  such  of  my  mother's  relations  as 
"  are  poor,  and  proper  objects.^'  It  was  so  held  ia  Carr  v. 
Bedford,  2  Cha.  Rep.  146,  Griffith  v.  Jones,  394.  Isaac  v. 
Defriez  (3),  where  the  residue  of  personal  was  devised  to  his 
own  and  his  wife's  poorest  relations,  at  the  discretion  of  his 
executors. 

At  first  I  thought  the  estates  called  Ryder's  and  Franldm's 
had  been  given,  in  this  case,  to  be  a  continuing,  perpetual 
fund  for  the  poor  relations  for  ever ;  as  was  the  case  of  a 
particular  fund  in  Isaac  v.  Defriez  ;  but  am  satisfied,  those 
estates  as  well  as  the  rest  are  to  be  sold. 

An  account  directed,  and  the  500/.  and  interest  to  be  dis- 
tributed among  the  poor  relations  of  the  mother,  who  are  ob- 
jects of  charity. 

The  residue  of  the  personal  estate  of  TFilliam  Burgess, 
and  the  money  arising  by  sale,  to  be  distributed  among  such 
of  the  poor  relations  of  the  mother,  and  in  such  proportions, 
as  Woolredge  shall  think  fit :  and  for  that  purpose  he  is  to 
lay  a  scheme  before  the  Master. 


Brunsden 
and  Others 

against 
Woolredge 
and  Others. 

[The  word 
"  relations'^  is 
confined  to 
those  who 
take  under  tlie 

[  508  ] 
statute  of  dis- 
tributions.] 


(3)  Post,  595. 


HEWIT  against  HEWIT. 


Case  '24  G. 


[Lib.  Reg.  1764.  A.  fo.  481.]  «th  July  1 

  fS.  C.-MulOM. 

Thomas  Hewit  devised  lands  to  plaintiff  and  others  for  life,  Toucr^ given 
with  remainders  over    and  declared,  that  the  several  tenants  troos,  ns  tVmr 

trustcos  .should 

allow  or  direct.  All  the  trustees  being  dead,  the  power  remains  ;  and  the  Court  will  prcscr\c 
the  check,  and  refer  it  to  a  Master  to  sec  what  is  proper  to  be  cut.(l) 


(1)  See  Potter  v.  Chapman,  ante,  584.  Sugd.  Powers, Toicnsciid  \ 
100.  Attorney-General  s.  Gleg g^  post,    Wilson^  1  B.  &  A. 

2  R 
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Hewit      for  life  should  have  power  and  liberty  to  cut  down  and  fall 
against     g^ch  trees  and  wood  growing  upon  the  premises^  or  any  part 
EwiT.     tiiereof,  when  they  should  be  in  the  actual  possession  of  the 
same,  as  four  persons  named  in  the  will  [or  the  survivors  or 
survivor  of  them]  should  assign^  allow  of^  or  direct,  by  any 
writing  under  their  hands. 

The  trustees  being  dead,  bill  brought  by  plaintiff,  for  the 
opinion  of  the  Court,  Whether  the  power  to  cut  timber  re- 
mained, or  was  at  an  end  ? 

Lord  NoRTHiNGTON,  Chancellor^  after  having  taken  two 
years  time  for  consideration  : 

The  Question  is.  Whether  the  plaintiff  can  cut  down 
timber  ? 

[  509  ]  There  are  several  inaccuracies  and  mistakes  in  the  will  : 
inter  alia,  the  consent  of  the  trustees  is  not  extended  to  the 
survivor.  (2) 

The  office  of  the  trustees  is  not  confined  to  any  personal 
qualification,  but  what  any  body  might  do  5  that  is,  see  w^hat 
timber  is  fit  to  be  cut. 

It  is  in  my  opinion,  a  power  to  fell,  provided  the  trustees  ap- 
prove. By  the  death  of  the  trustees  the  latter  is  become 
impossible ;  and  it  is  a  power  become  absolute,  or  otherwise 
the  power  must  be  lost,  though  the  estate  remains. 

It  was  admitted,  that  if  the  trees  were  decayed  it  might  he 
done,  but  not  otherwise.  But  it  seems  strange,  that  the  tes- 
tator should  will  that  the  trees  should  stand  till  decayed. 

I  think  the  power  is  preserved,  and  that  I  ought  to  pre- 
serve the  check. 

Refer  it  to  the  Master,  and  see  what  is  fit  to  be  cut ;  and  let 
the  plaintiff  from  time  to  time  cut  timber  for  his  own  benefit, 
with  the  approbation  of  the  Master. 


(2)  From  Mr.  Eden's  report  of  this 
case,  which  is  much  fuller  than  that  by 
Ambler,  it  is  evident,  that  this  passage 


ought  to  stand  is  not  extended  to  the 
"  heir  of  the  survivor." 
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SCRIVEN  against  TAPLEY.  ^^^^  247 

Upon  Appeal  from  the  Rolls. 

[Lib.  Reg.  1764.  B.  fo.  433.]  '^^^y* 

[S.  C.  2Eden. 

VViFE^  entitled  to  a  sum  of  money,  died  in  the  life-time  337.] 

of  her  husband,  leaving  children.  m^i^oZl: 

choses  in  action, 

the  wife  being  dead,  is  not  compellable  to  make  a  settlement  on  tlie  children  of  the  marriage.(I) 

Q.  Whether  the  husband  entitled  to  the  money  without 
making  a  settlement  upon  the  children  ? 
Lord  Chancellor  : 

The  compelling  settlements  at  first  arose  upon  the  husband  [Origin  of 
coming  here  for  assistance.    It  is  personal  to  the  woman,  compelling 

Ti?         •    1  J*      1         •  11-1  settlement  by 

It  carried  further,  it  would  be  attended  with  ill  consequences     [  510  ] 
to  creditors.    No  case  where  this  Court  refused  assistance  to  i^usband.] 
the  husband  after  the  death  of  wife  without  obliging  him  to 
make  provision  for  children. 

Reverse  the  decree  as  to  that  part. 


(1)  See  Lloyd  \.  Williams^  1  Madd. 
467.  where  all  the  previous  cases  on  this 
subject  are  considered  by  Sir  T.  Plum- 
mer^  V.  C,  and  the  conclusion  drawn, 
that  the  children  have  no  equity  to  in- 
sist on  a  settlement,  after  the  death  of 
the  mother,  unless  there  is  a  contract  or 
decree  for  a  settlement  in  her  life  time. 

But  the  equity  of  the  wife  to  a  pro- 
vision attaches  for  the  benefit  of  her- 
self and  children,  on  Jiling  of  the  billy 
which  gives  the  Court  jurisdiction  as  to 


her  property.  Steinmetz  v.  Ilalthin,  1 

Glyn  &  Jameson,  67.  If,  however, 

the  husband  die  before  the  wife,  Avithout 
assigning  the  fund,  the  wife  will  take  the 
whole  by  survivorship,  P/u'pps  v.  Earl 
of  Angle sea^  1  Roper,  IL  &  W.  p.  217. 
Bond  V.  Simmons^  3  Atk.  20.  Forbes 

V.  Ph'pps.)  1  Eden.  602.  and  the 

children  will  not,  it  seems,  be  entitled 
to  a  provision  as  against  her.  Johnson 
V.  Johnson,  1  J.  &  W.479. 


2  R  2 
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Case  248.    ATTORNEY- GENERAL  &  BLAIR  against  CHOLMLEY. 

17thJune 1765. 
[S.  C.  2Eden. 

304.  2  Bum  TLib,  R^ee.  1764.  A.  fo.  531.1 

Eccl.  L.  439.  L  8  J 

14  Hill's  MSS.  

58.  2  ib.  439.] 

An  inciosure    BiLL  by  the  Attomey-Geiieral,  as  the  Crown  is  Patron^  and 

and  allotment    iTr»7'  l        e  '     i.  :\  s     i  a. 

in  lieu  of  Blair ^  as  rector  or  — ^  against  the  derendant^ 

titbes,  though  for  an  account  of  tithes. 

founded  on 

an  agreement  to  which  the  ordinary  was  party,  and  decreed  by  the  Court,  is  no  bar  to  the  suc- 
cessor's claim  of  tithes.    No  time  runs  against  the  church. 

The  defendant  insisted  on  two  defences  :  Ist^  An  agreement 
in  16675  which  the  then  rector  had  an  inciosure  and  allot- 
ment in  lieu  of  his  glebe  and  tithes  :  2d^  Another  agreement 
in  1692^  for  the  same  purpose,  to  which  agreement  the  ordi- 
nary was  a  party,  and  a  decree  to  bind  the  right. (I) 

Lord  NoRTHiNGTON,  Chancellor  : 

I  am  of  opinion,  1st,  That  the  agreement  was  unequal^  for 
the  allotment  to  tlie  rector  was  only  for  the  glebe  and  tithes 
to  which  he  was  entitled,  and  not  for  the  improvements 
which  would  consequently  take  place. 

2d,  If  it  was  equal,  yet  it  would  be  void,  as  the  incumbent 
could  not  bind  his  successors. 

As  to  the  second  agreement,  the  patron  was  not  a  party ; 
and  the  decree  was  by  consent,  without  the  Court  giving  par- 
ticular directions,  but  drawn  up  by  the  Register  from  general 
directions  upon  the  opening  of  the  cause.  But  if  it  had  been 
ever  so  formal,  it  w^ould  have  been  a  void  decree. 

The  Question  is,  Whether  Blair  is  bound  by  this  agreement 
made  with  his  predecessor  ? 
[  511  ]  At  Law,  all  parties  interested  must  have  concurred  in 
alienation  of  land  from  the  church.  Thus  it  stood,  till  the 
disabling  statutes  took  place,  w^hich  were  wisely  framed  to 
prevent  such  alienations,  but  by  authority  of  Parliament. 

The  Patron  was  under  influence  of  interest ;  the  Parson 
complied  with  false  notions  of  gratitude ;  and  the  Ordinary, 
where  the  Crown  was  patron,  especially  if  he  had  one  of  the 


(1)  The  decree  was  in  a  suit  insti-    to  which  the  ordinary  but  not  the  pa- 
tuted  5  by  consent,  between  the  same  per-    tron  was  a  party, 
sons  that  were  parties  to  the  agreement. 
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lesser  Bishopricks,  was  not  so  unprejudiced  in  his  consent  as  Attorney- 

he  ought  to  be.  General 

T        ir..ii                                           '    r  Blair 

L/ength  of  time  has  been  insisted  on.    It  is  not,  in  tact,  so  a^ruinst 

great  as  it  appeared  at  first ;  for  the  incumbent  who  made  Cholmley. 

the  agreement  lived  till  17 18.    But  to  permit  the  Crow» 

and  the  Church  to  be  prejudiced  by  length  of  time,  would  be 

to  set  up  different  rules  in  Law  and  Equity,  and  to  take  away 

the  protection  which  the  Law  professes  for  the  Crown  and 

Church. 

I  have  no  reason  to  think  that  the  lands  allotted  to  the 
Parson  were  for  more  than  his  glebe  and  tithes.  It  is  the 
quality  of  the  land  and  not  the  quantity,  which  must  deter- 
mine the  extent  of  the  composition.  In  all  the  acts  of  par- 
liament which  are  made  upon  compositions  with  parsons, 
they  are  allowed  a  compensation  for  tithes  upon  improvements 
in  futuro.  Had  a  sum  been  paid  by  the  defendants  originally, 
by  way  of  increase  of  tithes,  they  had  stood  on  a  different 
footing ;  for  then  they  would  have  been  purchasers  for  a 
valuable  consideration,  by  allowing  for  the  future  improve, 
ments.  It  would  have  suspended  the  Equity  of  this  Court 
by  setting  up  Equity  against  Equity,  and  the  parties  would 
have  been  left  to  their  remedy  at  Law.  (2) 

Decree  an  account. 


(2)  In  the  note  of  this  case  in  Serjt. 
Hill's  MSS.  2  Vol.  440.  it  is  added, 
The  Lord  Keeper  declared,  that  he 
saved  to  himself  the  right  of  refusing 
relief  where  the  parties  appear  to  have 
been  purchasers  of  tithes,  and  to  have 
held  their  estates  free  from  tithe  for  a 
long  series  of  years,  as  in  the  case  of  Rot- 
Jierham  v.  Fenshaw.  (1  Eden.  276.) 
Nota — Dr.  Blair  himself  had  accepted 
the  annual  payment  in  lieu  of  tithes  for 

four  or  five  years.  See  Mr.  Eden's 

report  of  this  case,  from  which  it  ap- 
pears, that  by  the  agreement  lands 
were  allotted  in  lieu  of  the  ancient  glebe, 
with  some  addition  in  consequence  of 


the  rector  losing  certain  rights  of  com- 
mon by  inclosure,  and  tiiat  the  auiui.i! 
pecuniary  compensation  was  provided 

in  lieu  of  tithes.  It  was  held  that 

the  agreement  was  not  binding  as  to  tlie 
pecuniary  compensation,  but  that  the 
rector  should  continue  to  hold  the  land 

allotted  in  lieu  of  the  ancient  glebe.  

The  decree  was  afterwards  conliniK  d  on 
appeal  in  l)om.  Vyoc.  1  Tom.  P.  C.  2  1. 
See  also  Mortimer  v.  lAoijiL  7  Bvo.  P. 
C.  44  .S.  C.  2  E.  &  Y.  302.  See  Rcjjnal 
V.  Rogers^  Bunb.  15.  2  Wood,  7:').  I  E. 
&  Y.729.  Attorneri-Gcncrals.  Jrar- 
rcn,  2Swanst.  299.  JW.  O'Connor  \. 
Cook.  8  Ves.  b37. 
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Case  249.  NORTHCOTE  against  DUKE. 


17tli  June   

[S.  c/2  Eden. '  [Lib.  Reg.  1764.  B.  fo.  403.] 

314.]  ^   

Clause  in  a 

Hve^,  to^pre^-^^  Plaintiff's  father  was  lessse  for  three  lives,  of  which  the 
vent  the  lessee,  plaintiff  was  now  the  only  surviving  one.    In  the  lease  there 

or  his  execu-     ^  .       nni       •     1     -i  i  • 

tors,  &c.  from  was  a  proviso,  1  hat  II  the  lessee,  his  executors  or  assigns, 
letting  abov^  should  at  any  time  lease  the  premises  for  more  than  seven 
seven  years  jears  (cxcept  it  should  be  by  his  or  their  last  will,  and  to 
without  license        f^j.  ^^fg  ^j,  child),  without  the  licence  of 

of  lessor.  J      -  n 

The  third  life  the  landlord  in  writings  it  should  be  lawful  for  the  landlord 
sesswn'under  re-enter  and  repossess.  In  17^2,  the  plaintiff  being  en- 
vii^^rid  be"  o-  under  the  will  of  his  father,  subject  to  certain  charges 
his  executor,  °  for  his  mother,  and  brother,  and  sisters,  and  creditors,  leased 
leased  for  14    for  14  years,  without -licence.    The  landlord  threatened  to 

years.  Held,         ^  . 

no  forfeiture ;  bring  an  ejectment, 

for  he  had  no 

notice  of  the  condition.  And  as  the  lease  could  not  extend  beyond  the  life  of  the  lessor,  it  could 
not  pass  an  interest  for  14  years  certain. 

Bill  for  relief  to  be  quieted,  and  to  enjoin  the  defendant 
from  proceeding  at  law,  stating.  That  the  plaintiff  had  not 
the  original  lease  in  his  custody,  and  was  in  fact  a  stranger 
to  the  proviso. 

It  was  argued  by  Mr.  Yorke^  for  the  plaintiff,  That  the 
lease  was  not  avoided  at  law,  the  exception  in  the  lease  being 
a  dispensation  of  the  proviso ;  and  once  a  dispensation 
always  so,  according  to  Dumper' s  case,  4  Co.(l) 

2dly,  If  the  lease  is  void  at  Law,  Equity  will  relieve. 

On  the  other  side,  it  was  said  not  to  be  like  Dumper' s  case  ; 
for  here  the  exception  is  part  of  the  deed  itself ;  and  that 
Equity  can  only  relieve  where  a  pecuniary  compensation  can 
be  made.  That  this  being  a  voluntary  breach,  is  another 
reason  against  relief  in  Equity.  (2) 

Lord  NoRTHiNGTON,  Chancellor : 

The  executor,  who  made  the  lease  for  14  years,  took  the 
general  personal  estate  under  the  will,  without  knowing  the 
particular  circumstances  relative  to  the  lease  of  this  estate. 
The  lease  itself  appears  to  have  been  in  the  hands  of  another 

(I)  119.  and  the  cases  of  Hack  y.       (2)  Wafer  \,  Mocaio,  ib.  112.  were 
Leonard^  9  Mod.  90.  Cage  v.  Russel^  cited. 
2  Vent.  352.  were  cited. 


CASES  iN  CHANCERY 


M2 


person.  In  this  state  of  ignorance  he  grants  the  lease  for  Nortiicote 
14  years.  against 

Three  Questions  : 

Ist^  Whether  a  forfeiture  at  Law  ? 

2d,  Whether  relievable  in  Equity  ? 

3d,  If  it  is,  upon^what  terms  ? 

To  the  first,  It  was  said  not  to  be  forfeited  at  Law,  by  [  513  ] 
reason  of  the  exception  in  the  proviso  ;  and  it  was  argued  on 
the  principles  in  Dumper' s  case.  That  the  exception  is  a  dis- 
pensation. But  in  my  opinion,  the  two  cases  stand  on  dif- 
ferent grounds.  In  Dumper' s  case,  the  condition  was  not  to 
alien  to  any  person  whatsoever ;  and  the  subsequent  license 
operated  as  arelease  of  the  condition,(3)  and  then  the  law  took  [else  a^^" 
place,  vh.  that  a  release  for  a  moment  is  a  release  for  ever.     moment  is  a 

In  the  present  case,  the  restraint  is  tied  up,  exclusive  of  the  ever.(4)] 
devise  and  provision  for  his  family,  and  has  never  been  released. 

But  the  two  last  questions  determine  my  judgment.  When 
you  come  for  a  forfeiture,  you  must  be  very  exact  and  certain. 

I  am  of  opinion.  That  the  lease  is  not  a  breach  of  the  con- 
dition, because  it  is  not  for  a  certain  time  of  duration,  for 
life  is  uncertain ;  and  the  lease  is  not,  nor  could  be  for  four- 
teen years  absolutely  in  all  events,  but  must  determine  with 
the  life  interest  in  the  lessor. 

T        1  1  nni  t    •       •  r>c        1  '  i  ['^"  CXCCUtOt 

In  the  next  place,  I  he  plamtiit  takmg  the  estate  as  exe-  as  an  heir 

cutor,  is  like  the  case  of  an  heir  taking  a  freehold,  and  ou"ht         to  have 

^  ^  ^  .    .  notice  ot  a 

to  have  notice  of  the  condition,  in  order  to  affect  his  interest,  condition  to  be 

by  way  of  forfeiture  for  breach  of  the  condition.  forfeiture °for 

breach  of  the  condition. ^5}] 

Even  a  court  of  law  ought  to  see,  that  in  such  a  case  there 
is  some  injury  done  to  make  the  act  a  breach  of  the  condition 
so  as  to  forfeit  the  estate.  It  can  be  of  no  use  to  the  land- 
lord, in  this  case  to  exact  the  forfeiture ;  let  the  plaintiff  be  a 
good  or  bad  tenant,  it  will  not  affect  the  landlord,  for  the  rc- 

(3)  See  Machcr  v.  FoimdUng  IIos-  lease  all  actions  to  the  terre  tenant  for 
pital,  1  V.  &  B.  190.  Bnunviell  v.  term  of  life  of  the  t(M):int,  the  action 
Macpherso7i^  14  Ves.  176.  shall  be  ijone  for  ever.    Brooke  Ahr. 

(4)  A  release  of  a  right  for  a  day  or  Tit.  Jkrre.  pi.  22.  cites  19  II.  ().  17. 
an  hour  enures  for  ever,  Co.  Lit.  '274  a.    23. — See  ante,  250. 

Shep.  Touch.  323.     So  a  release  of  an  (5)  See    Biirlctoti    v.  Ifiimp/irn/^ 

action  or  duty  for  one  day,  is  a  release  ante,  258.  as  lo  an  lieir,  and  see  Mal'oon 

for   ever,    Brooke    Abr.    Barre.    54.  FitzgcruUU 'S^lofX.'l'^.  M.  VminHc's 

Touchst.  323.   1  Roll.  Abr.  412.   So  a  case,  8  Coke  Rep.  Kil.  by  T/ioinas  and 

release  to  a  disseisor  for  an  hour,  is  a  Frascr,  4  Vol.  p.  324.  Doe  \.  LordlV, 

release  for  ever,  lb.  citinj^  21  II.  7.  30.  Ucauclcrk^  11  Easf,  G()7. 
So  if  a  man  have  cause  of  action,  and  re- 
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NoRTHCOTE 

against 
Duke. 

[In  all  cases  of 
condition  bro- 
ken and  penal- 
ty forfeited 
equity  will  re- 
lieve if  there 
can  be  compen- 
sation. (6)] 

[514  ] 

[Equity  will 
relieve  where 
tenant  cuts 
timber.] 


presentatives  of  the  first  lessee  are  liable  for  the  rent.  It 
would  be  to  suppose  the  lessee  would  hurt  hhnself  in  order 
to  hurt  the  landlord. 

It  was  said,  That  Equity  will  not  relieve  where  the  act  is 
voluntary.  But  the  landlord  may  not  have  been  injured  at 
all,  or  in  a  manner  for  which  I  can  compensate  him.  I  take 
the  rule  to  be,  that  in  all  cases  where  a  person  has  broke  a 
condition,  and  forfeited  a  penalty.  Equity  will  relieve,  if  there 
can  be  a  compensation.  I  think  the  court  may  relieve  where 
a  tenant  cuts  down  timber.  In  this  case,  there  is  no  com- 
plaint that  the  tenant  does  not  occupy  the  land  very  pro- 
perly. 

These  are  at  present  my  thoughts  ;  but  I  shall  not  deter- 
mine the  question  now,  but  retain  the  bill  for  twelve  months 
with  liberty  for  the  defendant  to  bring  his  ejectment.  But 
his  Lordship  having  given  his  thoughts  upon  the  equitable 
part  of  the  case,  which  he  did  at  the  desire  of  the  parties,  the 
defendant  seemed  to  decline  a  trial  at  law ;  but  the  order 
was  pronounced  as  above. 


(6)  Upon  the  question  whether  a 
court  of  equity  will  relieve  against  for- 
feiture for  breach  of  covenant,  see 
Rose  v.  Rose^  ante,  332.  Hayward  v. 
Angela  1  Vern.  222.  Hill  v.  Bar- 
clay,  16  Ves.  402.  18  Ves.  56.  Rolfe 
V.  Harris,  2  Price  206,  in  note  Brace- 
bridge  v.  Buckley  J  2  Price  200,  from 


whence  it  appears  that  relief  will  be 
granted  in  cases  only,  where  the  act  or 
omission,  causing  the  forfeiture,  is  the  ef- 
fect of  accident  or  surprize,  and  where 
compensation  can  be  made,  to  the  other 
party,  he  sustaining  no  injury  from  the 
relief.  See  Brown  v.  Qiiilter,  post  619^ 
and  note. 


Case  25a 


At  the  Rolls, 
14th  Novem- 
ber 1765. 


FALKNER  against  BUTLER. 


[Lib  Reg.  1765.  A.  fo.  47  a.] 

John  Masters,  by  will  14th  June  1755,  after  giving  several 
legacies,  devised  the  rest  of  his  personal  estate  to  his  wife^ 


Power  to  ap- 
point among 
nephews  and 

nieces  does  not  to  be  placed  out  on  securities  in  the  name  of  trustees,  and  the 

extend  to  ' 

great  nephews,  interest  to  be  received  by  his  wife  for  her  life ;  and  after  her 
par/beap-^^^  death  the  principal  to  be  paid  among  such  of  his  relations, 

pointed  not  pursuant  to  the  power,  the  money  so  appointed  lapses  into,  and  passes  under,  the 
appointment  of  the  residue  which  was  properly  appointed. 


(1)  See  Shelley  t.  Brycr,  1  Jacob  208.    So  a  power  to  appoint  to  child- 
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sisters^  nephews,  and  nieces,  as  his  wife  should  think  most  Falkner 
deserving  of  the  same,  and  should  by  her  will  direct  and  ap-  gainst 
point,  and  for  want  of  appointment,  to  be  paid  amongst  his 
said  sisters,  and  their  children,  and  the  plaintiff  Compton,  as 
son  of  his  eldest  sister,  according  to  the  statute  of  distribu- 
tions ;  and  made  his  wife  executrix.  The  residue  of  his  per- 
sonal estate  amounted  to  upwards  of  10,000/. 

The  wife  survived ;  and  by  her  will,  declared  to  be  made 
in  pursuance  of  the  power,  distributed  the  residue  of  her  hus- 
band's personal  estate,  as  therein-after  mentioned,  and  then 
appointed  to  several  of  his  nephews  and  nieces  different  sums^ 
in  different  proportions,  and  also  gave  700/.  to  George  Olave, 
the  testator's  nephew-in-law,  in  trust  for  his  children,  in  all 
to  the  amount  of  between  3  and  4.000/.  and  then  appointed, 
that  after  payment  of  the  above  legacies,  the  residue  of  her 
husband's  personal  estate  should  be  divided  amongst  the  hus- 
band's relations,  according  to  the  statute  of  distributions. 
Two  Questions  were  made  in  the  cause : 
1st,  Whether  the  appointment  of  the  700/.  was  good  ? 
2d,  Supposing  it  had,  who  shall  be  entitled  to  the  money?      [  515  ] 
Sir  Thomas  Sewell,  Master  of  the  Bolls,  was  clear  of 
opinion,  upon  the  first  Question,  That  the  power  of  appoint- 
ment was  confined  to  nephews  and  nieces,  and  could  not  be 
extended  to  great  nephews  and  great  nieces. 

And  upon  the  second  Question,  That  the  700/.  lapsed  into 
the  residue ;  and  the  wife  having  appointed  the  residue,  it 
passed  by  the  resj^uary  appointment.    No  part  remainec^ 
unappointed.(2)  /'^  ^/f^A^^^^r^^ 

Oke  V.  Heath,  (3)  Michaelmas  term  1748,  was  cited  as  an    '  ^ 
authority  in  point  upon  the  second  Question. 


ren  will  not  authorise  an  appointment 
to  grand-children,  Alexander  v.  Alex- 
ander^ 2  Ves.  640.  Kobinson  v.  Hard' 
castle^  2  Bro.  C.  C.  343.  Pitt  v. 
Jackson^  ib.  50.  Bristoioe  v.  Warde^ 
2  Ves.  jun.  336.  Whistler  v.  Web- 
ster^ ib.  367.  Smith  v.  Lord  Camel- 
ford,  ib.  698.  Croinpe  v.  Barroic^  4 
Ves.  681.  Adams  v.  Adams^  Cowp. 
651.    Brudenel  v.  Elwes,  7  Ves.  382. 


Sugd.  Powers,  501.  See  l]'jj(}ic  \ 
Thiirlcston^  post  555. 

(2)  Decree. — Declare  tlie  ajipoint 
ment  by  tlie  will  of  the  said  S.  Si.  void 
and  that  the  same  will  fall  into  the  re 
siduc  of  the  testator's  funds,  and  niak 
part  of  the  residue  thereof,  ai^pointei 
by  the  said  iS'.  yl/.\v  will. 

(3)  1  Ves.  sen.  135. 
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<^ase  251.  CORD  WELL  against  MACKRILL. 

27th,  29th 

January,  3d  ■■■ 

^'^76^'  [^^ib.  Reg.  1765.  A.  fo.  2^7.] 

[S.  C.2Eden.  ,  

344.  4  Hill's 

Where  mL  Robert  Martin,  on  the  marriage  of  his  datighter  with 

riage  articles  William  Covdivell,  by  articles  of  6th  February  1/26^  in  con- 

e^ateiothe^  sidcration  of  the  intended  marriage^  and  of  love  and  aflfection, 

intended  hus-  covenanted,  within  three  months  to  convey  his  estate  in 

band  and  wife,  r^j    j,     j  .     -r^             i    i     '  i 

and,  after  the  tfiallocli  m  Kent,  and  also  the  reversion  of  an  estate  in  New 

furvi'vor,*?rMe  ^^^'^^J/        Ivy  ChiiTch  in  Kent  in  trust,  for  and  to  the 

use  of  the  heirs  use  of  Covdwell,  and  Mary  his  wife  for  their  lives,  and  the 

the^hutblnd^  lif^  of  the  survivor,  and  after  the  death  of  Cordwell,  and 

the  wife  ^And  "^"^^^      ^^^^5  ^^^^       longest  liver,  to  the  use  of  the  heirs 

the  settlement  the  body  of  Cordivell  on  Mary,  and  their  heirs  for  ever  ; 

purTu^d^'the^^  ^'^"^  of  such  issue,  to  the  use  of  such  persons,  and 

words  of  the  for  such  estates,  as  Martin  by  deed  or  will  should  appoint  i 

band  and  wife  default  of  appointment^  to  the  use  of  the  right  heirs 

levy  a  fine,        of  Martin, 
and  first  mort- 
gage, and  then  agree  to  sell.    The  articles  not  being  produced,  the  Court  would  not  decree 
them  to  be  carried  into  execution  by  a  strict  settlement,  against  the  purchaser,  who  had  notice 
of  them. (1) 

The. marriage  took  effect;  and  afterwards,  on  l/th  Septem- 
ber 1728,  a  settlement  was  made  by  Martin,  reciting  the 
articles,  and  said  to  be  made  in  consideration  of  the  marriage, 
[  516  ]  and  in  pursuance  and  performance  of  the  articles,  by  which 
he  conveys  the  estates  to  Cor  dwell  and  his  wife,  for  their 
lives,  and  the  life  of  the  longest  liver  of  them,  and  after  their 
death,  to  the  use  of  the  heirs  of  the  body  of  Cordivell  on  Mary 
his  wife,  and  their  heirs  for  ever,  with  remainder  as  Martin 
should  appoint,  with  remainder  to  the  right  heirs  of  Martin, 

There  was  issue  of  the  marriage  two  sons^  Peter  Martin 
Cordwell,  and  TV,  Cordivell, 

On  26th  November  1728,  Cordwell  and  his  wife  levied  a 
fine  to  such  uses  as  they  should  jointly  appoint,  and  in  de- 
fault of  appointment,  as  in  the  settlement. 

(1)  ^eeSenhouse  v.  Earl^  ante,  286.    Warwick^  3  Atk.293.  PoweU\,  Price, 
Parker  v.  Brook^  9  Ves.  583.  Partyn    2  P.  W.  539. 
T,  Roberts,  ante,  315.    Warwick  v. 
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Cordwell  and  his  wife  made  several  mortgages  of  those 
estates,  which  were  afterwards  assigned  to,  or  in  trust  for 
Thomas  MackrilL 

On  12th  August  1/32,  Cordwell  and  his  wife  agreed,  for 
a  valuable  consideration,  to  convey  the  estates  to  Thomas 
Mackrill  in  fee,  in  which  deed  the  articles  and  settlement 
tuere  recited, 

Cordwell  became  a  bankrupt,  and  Kemp,  being  his  assig- 
nee on  6th  May  1746,  entered  into  articles  for  carrying  the 
former  articles  into  execution. 

Afterwards  a  bill  was  brought  by  Kempdiwd.  Cordwell  against 
Mackrill,  to  carry  the  agreement  of  August  1732,  and  6th 
May  1746,  into  execution ;  and  a  cross  bill  to  have  them 
cancelled,  and  to  have  the  estate  sold,  and  to  be  paid  his  mort- 
gage-money. The  causes  were  heard  on  the  6th  of  July 
1748,  and  a  decree  for  the  performance  of  the  articles. 
.  Upon  the  death  of  William  Cordwell,  the  plaintiff,  his  son, 
brought  this  bill,  to  have  the  marriage  articles,  of  26th 
February  1726,  carried  into  execution,  by  a  strict  settlement; 
and  it  was  insisted,  that  the  defendant  Mackrill  having 
notice  of  the  articles,  by  the  recital  in  the  conveyance,  ought 
to  be  affected  by  the  rules  which  govern  a  Court  of  Equity 
in  carrying  marriage  articles  into  execution. 

After  argument  at  Bar,  Lord  Chancellor  : 

I  am  of  opinion.  That  the  bill  ought  to  be  dismissed  for 
want  of  the  articles  being  produced,  by  which  alone  I  can 
alter  the  settlement ;  and  because  I  think  that  according  to 
the  recital  in  the  deed  of  conveyance,  the  intention  of  the 
parties  was  the  same  at  the  making  of  the  articles,  as  at  the 
making  of  the  settlement. 

In  West  V.  Errissy,  (2)  and  in  Trevor  v.  Trevor,  (3)  it  ap- 
peared, that  the  parties  plainly  meant  one  thing,  and  did  ano- 
ther. The  intention  being  clear  on  the  articles,  and  the  settle  - 
ment  varyingfromit,  the  mistake  was  in  the  settlement,  and  the 
intent  was  not  conjectured  in  those  cases.  Here  it  is  ob- 
jected, that  two  fathers  cannot  make  a  settlement  according 
to  law.  This  court  cannot  say  so.  Where  the  first  taker  is 
made  tenant  for  life,  and  then  the  estate  is  agrtcd  to  be  given 
to  the  children  by  way  of  remainder,  making  use  of  the  word 

thcr,  the  estate  is  to  ro  to  tlie  children  ii\  iviniiiiKUM- :  thoy  I.-^l^' 


C0RD^VELL 

againat 
Mackrill. 


[  517  ] 


[Whoro  it  is 
aLTici'il  l»v  ar- 
ticios  tliat  after 
an  estate  for 
lite  in  tlie  fa- 
ns purehasers.] 


(2)  2  P.  Wms.  349. 


(3)  1  Isq.  Ca.  Abr.  387.  1  V.  Wm^.  ivn. 
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CoRDWELL  remainder,  it  is  clear  that  the  children  are  to  take  as  pur- 
^gainst      chasers ;  but  here  it  is  by  way  of  use,  which^,  by  the  known 

rules  of  law^  is  coupled  with  the  former  limitation.  Collins 

V.  Plummer.  (4) 

[A  purcliaser  It  is  impossible  for  me  to  say^  from  the  recital^  that  the 
take  notice  of  Parties  to  the  articles  did  not  intend  that  the  son  should 
an  equity        have  an  estate  tail.    It  would  make  ffreat  confusion  in  pro - 

arising  of  a  i  .  . 

mere  construe-  pcrty,  and  Uncertainty  in  passing  titles^  if  I  should  decree  a 
tK>n  of  words,  gi^j^j^t  settlement  against  a  purchaser  for  a  valuable  consi- 
deration. The  recital  is  certainly  notice  of  the  articles  as 
far  as  they  go.  If  the  application  had  been  made  between 
the  original  parties,  I  should  not  have  made  a  decree  in  it. 
I  am  unwilling  to  think  that  the  subjects  are  bound  to  take 
notice  of  the  rules  of  equity,  as  they  are  of  a  court  of  law. 
They  must  take  notice  of  a  deed  on  which  an  equity  arises, 
supported  by  precedents,  the  justice  of  which  every  body 
must  acknowledge,  as  prior  incumbrances,  but  not  the  mere 
construction  of  words,  which  are  uncertain  in  themselves, 
[  518  ]  ^'^^  often  depend  on  the  locality  of  them.  It  is  impossible 
to  determine  otherwise,  unless  the  whole  of  the  instrument 
was  before  me ;  for  the  true  construction  depends  on  words, 
and  other  parts  of  the  deed  may  be  material  to  find  out  the 
true  meaning.  I  cannot  see  reason  to  lay  it  down  as  a  rule, 
,  That  in  all  cases  of  articles  the  husband  is  to  be  only  tenant 

for  life. 

Dismiss  the  Bill. 


(4)  1  P.  Wms.  106. 

(5)  See  this  doctrine  recognised  by 
Sir  William  Grant  in  Parkers.  Brooke^ 
9  Ves.  588.  See  Senhouse  v.  Earle, 
ante,  287.   Warwick  y.  Warwick^  3 


Atk.  293.  in  McQueen  v.  Farqiihar^ 
11  Ves.  482.  Mathews  v.  Jones^  2 
Anstr.  506.  But  see  as  to  the  doctrine 
in  the  text,  Sugden  Vend.  &  Purcb. 
730. 
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KIRKHAM  «^m>25^  SMITH.  Case  252. 


[Lib.  Reg.  1748.  A.  fo.  612.]  .  42d  June  m9. 


m 

trust 


Erasmus  Smith,  by  his  will,  dated  the  6th  May  1690,  after  ^^^^'J^^ 
bequeathing  several  legacies,  devised  all  his  real  estate,  sub-  estate,  wkh 
ject  to  a  term  for  payment  of  legacies,  to  his  eldest  son,  ^^.'^^^^^"^nnot 
Erasmus  Smithy  and  the  heirs  male  of  his  body ;  remainder  by  will  or 
to  his  other  sons  in  like  manner;  remainder  to  his  daughters  ^^"^he're- 
in  tail  general ;  with  remainder  in  fee  to  Christ's  Hospital.  mainders, 

<->  or  without  a 

recovery,  any  more  than  tenant  in  tail  of  a  legal  estate.  (I) 

*  The  testator  died  in  1691 ;  and  his  sons,  as  they  respec- 
tively became  entitled,  entered  on  the  estates,  and  are  all 
dead  without  issue  male;  but  Hugh,  the  last  surviving  son, 
made  a  settlement,  by  lease  and  release  of  the  estates,  upon 
the  defendants.  Lady  Strange  and  Mrs.  Barry  his  two 
daughters,  with  power  of  revocation  ;  and  by  his  will  made 
sohie  little  alteration  in  respect  to  the  house  in  Essex, 

The  plaintiffs  were,  one  of  the  daughters  of  the  testator 
Erasmus,  and  four  daughters  and  coheirs  of  another  of  the 
testator's  daughters ;  and  the  testator's  sons  being  dead  with- 
out issue  male,  the  bill  was  brought,  to  be  let  into  possession 
of  the  estates  comprized  in  the  entail,  and  for  an  account  of 
rents  and  profits. 

The  defendants  by  their  answer  insisted,  and  made  it 
appear  in  evidence.  That  recoveries  had  been  suffered  by  the 
sons  of  Erasmus  of  all  the  estate  comprised  in  the  entail, 
except  the  Essex  estate;  and  as  to  that  they  insisted,  that  it 
was  only  a  trust  estate  in  Erasmus  the  testator ;  and  that, 
the  entail  being  only  of  a  trust,  the  settlement  and  will  of 


(1)  See  Weale  v.  Lozocr,  cited  2  2  Eden  338.,  but  he  cannot  tiestroy  the 

Vern.  306.  Salvm  v.  Thornton^  1  remainders  by  will  as  it  was  once  thought 
Bro.  C.  C.  73.    Radford  v.  IVilson^  3  '  he  mi<;lit.     See  Campbell  v.  Sandi/$y 

Atk.  815.    Fletcher  V.  Toilet,  5  Ves.  1  Scli.'  Sc  Lef.  281.    Dillon  v.  Dillon, 

13.,  a  quasi  tenant  in  tail  of  a  freehold  1  Ral.  »fe  Re.  77.    As  to  tl\e  dilU  rencc 

lease  may  by  surrendering  the  old  lease,  between  a  le«;al  and  equitable  recovery 

and  taking  a  new  one  to  himself,  bar  see  16  Vcs.  230. 
the  remainder  over,  Grei/  v.  Mainide, 
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KiRKHAM    Hugh  S)nith  weis  sufficient  to  bar  the  remainders  under 
against     which  the  plaintiffs  claimed^  without  a  recovery  being  suf- 
Smith.      fered.(2)    The  case  appeared  to  be^  that  the  ^s^ec^  estate, 
L        ]     when  purchased  by  the  testator,  was  subject  to  an  annuity  of 
300/.  payable  to  Sir  Anthony  Brown  for  life ;  and  that  the 
conveyance  was  made  in  1684  to  trustees  and  their  heirs,  in 
whom  the  use  was  executed,  in  trust,  in  the  first  place,  out 
of  the  rents  and  profits  to  pay  the  annuity,  and  to  pay  the 
residue  to  the  testator  Erasmus  and  his  heirs ;  and  after  the 
determination  of  the  annuity,  to  stand  seised  in  trust  for  the 
testator  and  his  heirs. 

Lord  Hardwicke,  Chancellory  upon  the  opening  of  the 
case,  declared  his  opinion.  That  the  settlement  and  will  were 
not  sufficient  to  destroy  the  remainder  under  which  the 
plaintiffs  claimed.  That  to  consider  them  so,  would  be  to 
confound  the  rules  of  property  5  to  make  a  determination  in 
equity  contrary  to  the  rules  of  law  :  and  therefore  stopped 
the  plaintiff's  Counsel,  till  he  heard  what  could  be  said  to  the 
Question  by  the  Counsel  for  the  defendants.  Mr.  Attorney- 
General,  for  the  defendants,  cited  Boivater  v.  Ellis,  Pre.  in 
Ch.  81.  2  Vern.  344.  Woolnough  v.  Woolnough,  Pre.  in  Ch. 
228.  North  v.  TFai/,  1  Vern.  13.  Turner  v.  Givynn,  1  Vern. 
41.  Carpenter  v.  Davis,  and  Tf^ashbourn  v.  Downes,  1  Vern. 
440.  Beverley  v.  Beverley,  2  Vern.  133.  But  his  Lordship 
determined  with  great  clearness,  and  without  any  further  ar- 
gument. That  the  remainder  in  question  was  not  barred,  and 
that  the  plaintiffs  were  well  entitled. 


(2)  It  appears  in  Lib.  Reg.  that  the  cree  is  in  conformity  with  the  opinion 
question  was  raised  in  the  answer  as  stated  to  have  been  expressed  by  Lord 
stated  in  the  text  fo,  614.  and  the  de-    Hardwicke  on  this  point. 
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€LIFTON  against  LOMBE. 

.   12th  Dec. 

TLib.  Reg.  1744.  A.  fo.  149  b.] 

*-  [S.C.  cited  1 
  Ves.  Sen.  33.] 

Sir  Thomas  Lombe's  will  has  these  words  :  Devise  to  L. 

"  III  consideration  that  Lady  Lombe  has  promised  to  give  ^^1^^^^^^^^].^, 
what  I  shall  give  her  to  her  and  my  children  at  her  death^  viiseio  give, 
I  give  her^  (xc. 
Held,  The  children  entitled.  (1) 


(1)  The  words  of  the  will  were  "  in 
^'.consideration  that  Lady  Lombe  has 
promised  to  continue  my  widow,  and  - 
to  give  what  I  shall  give  her  to  my 
children  at  her  death,  I  hereby  re- 
"  lease  and  discharge  her   from  any 
covenant  or  agreement  (in  her  mar- 
riage  articles)  for  barring  herself  of 
any  part  of  my  real  and  personal  es- 
tate." — And  the  testator  then  direct- 
ed,  that    all   his   real   and  personal 
estate  should,  first  deducting  thereout 
the  legacies  thereby  given,  be  divided 
into  three  equal  parts,  and  gave  one 
third  share  to  said  Lady  Lombe^  and 
the  other  two  thirds  to  be  equally  di- 
vided between  his  two  daughters,  the 
plaintiffs,  share  and  share  alike  The 
decree  int.  al.  declares,  "  as  to  the  third 
to  which  the  said  Lady  Lombe  is 


"  entitled,  that  the  same  will,  on  her 
"  death,  belong  to  the  plaintiffs  equal- 
"  ly."  -A  petition  came  on  for  hear- 
ing, for  some  collateral  purpose,  at  the 
date  mentioned  in  the  margin,  l3ut  the 
rights  of  the  parties  were  declared  at 
the  original  hearing  of  the  cause  as 

above  stated.  See  this  case  cited 

1  Ves.  Sen.  33.  where  it  is  said,  that 
"  the  testator  was  under  a  mistake, 
there  being  no  promise  by  the  wife, 
"  for  she  denied  it,  and  there  was  no 

"  proof  of  it."  Li  the  answer  of  the 

wife  as  stated  in  Lib.  Reg.  there  is  no 
such  denial  by  the  wife  as  mentioned  in 
Ves.  but  she  merely  submits  tliat  she  is 
absolutely    entitled    to  the  one-third 

under  the  will.  Sec  Masscij  v.  S/icr- 

man^  next  case,  and  Cunl/JJc  v.  Cunltjfc, 
post,  686. 


\ 
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Case  254< 


MASSEY  against  SHERMAN, 


Michaelmas 
1739, 


[Lib.  Reg.  1739.  B.  fo.  75,] 


Devise  "  not  Devise  of  copvhold  to  his  wife  in  fee,  not  doubting  hut  that 

doubting  but  "              _    ,  7.7, 

she  will  give/'  ^??/  ivlje  Will  dispose  Of  the  same  to  and  amongst  my  children 

ttu'st^Fer-  US  she  shall  please. Q.) 

non  V.  Vernon,  Held^  a  trust  for  the  children  as  she  should  appoint. 

21st  Nov.  ' 
1737,  the  cases  there  cited,  ante  3.(2)- 


( 1 )  The  testator  devised  all  his  freehold 
and  copyhold  estates  to  his  wife,  her 
heirs  and  assigns,  to  hold  to  her,  her  heirs 
and  assigns  for  ever,  "  being  well  as- 
"  sured  she  will,  at  her  decease,  dis- 

pose  of  the  said  lands  amongst  all  or 
such  of  my  children,  as  she  in  her  dis- 
cretion  shall  think  most  proper,  and 
"  as  they,  by  their  future  conduct  to- 
"  wards  her  shall  be  deserving  of  the 
"  same  ;     provided  if  my    said  wife 
^'  shall  not  continue    a  widow,  then 
"  the  devise  to  her  and  her  heirs  shall 
be  void,"  and  theti  devised,  in  such 
case,  over. 

(2)  In  the  following  cases  the  words 
were  held  to  raise  a  trust  or  bequest  by 
implication.  In  Mason  v.  Limbttri/^ 
cited  ante  p.  4.  Harding  v.  Glijn,  1  A  tk. 
469.  5  Ves.  501.  under  the  word  "  de- 
sire." In  Nowlan  v.  Helligan^  1 

Bro.  C.  C.  489.  Pierson  v.  Garnett^  2 
Bro.  C.  C.  226.  under  the  word  "  re- 
quest."- In  Malim  v.  Keighly^  2 

Ves.  Jun.    333.     Tihhits  v.  Tibbits^ 


1  Jac.  319.    Norwood  v.  West.  1  S.  & 

S.  387.  "  recommend."  Brown  v. 

Iliggs,  4  Ves.  708.  5  lb.  495.  18  Ves. 

192.   "  authorize  and  empower."  — 

Birch  V.  Wade^S  V,  &  B.  198.  and  see 
Tibbets  V.  Tibbets,  1 9  Ves.  656.  1  Ja- 
cob, 317.  Forbes  v.  Ball^  3  Merriv. 
437.  "  will  and  desire,"  with  power  of 

selection.   Cruwys  v.  Colman^  9 

Ves.  319.  ''desire,"  with  power  of  se- 
lection. Prevost  v.  C larky  2  Madd. 

458.  "  entreat,"  with  power  of  selec- 
tion. 

The  above  cases  will  be  found  col- 
lected and  stated  more  fully  in  2  Ro- 
per on  Legacies,  373.  et  seq.  See  Clif- 
ton V.  Lombe,  the  preceding  case. 

For  the  cases  where  such  recommen- 
dation has  been  held  not  to  raise  a  trust, 
see  Cunliffe  \,  Cunliffe,  ipost  686.  and 
note.  For  the  general  doctrine,^  in 
cases  where  the  testators  use  recommen- 
datory words,  see  Vernon  v.  Vernon^ 
ante  4.  note. 


END  OF  PART  I. 


-» 


L 


CO 
-P 

^  Pi* 
cd  oi 
,^  frj  M 


CD 

to 

to  bs 

to  ini 
oi 

51 


-Pi 

Oi 

pc5i 


HI 
I 


O 

0G> 


to 

0) 

^  > 

O 


CO  • 

14  Q) 


't3 


w 
o 

DS 

O 
CD 

6u 
O 

W 


University  of  Toront 
Library 


DO  NOT 

REMOVE 

THE 

CARD 

FROM 

THIS 

POCKET 


Acme  Library  Card  Pocket 
LOWE-MARTIN  CO.  Limitee 


